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Before Mr. Sankar Prasad Mitra, Chief Justice, Mr. Justice 
Sabyasachi Mukharji and Mr. Justice Salil Kamar Datta. 


Decision : November 24,1976 ` 


Ananda Kumar Chakraborty & Anr.... we Appellants 
Versus 
State of West Bengal & Ors.... ves »..Respondents* 
And ` 
Sm. Satadal Basini Ghosh & Ors, see a Appellants 
f Versus 
Revenue Officer & Ors.... wes aa ... Respondents* 


West Bengal Estates Acquisition (Amendment) Act (W.B. Act IX of 1967) 
— Promulgation of Act without Act assent of President as required by Art. 
31(3) of Constitution—By this Act, time for initiating suo motu proceeding 
under sec. 44(2a) of W. B. Estates Acquisition Act extended — Proceeding 
under sec. 44(2a) initiated during the period as extended by 1967 Act — Cha- 
ilenge to validity of the Act, also proceeding under 44(2a) and jurisdiction of 
Revenue Officer to rectify record of rights—Whether President’s assent 
to a subsequent similar Act for extension of time wonld cure the irregu- 
larity by necessary implication—When such assent would be deemed to 
be effective. 


When these appeals came up for hearing before a Division Bench, 
it forwarded them to a larger Bench for disposal with an observation that 
these appeals raised two important questions, the decisions whereof might 
have far reaching consequences. The questions, as formulated by the 
Division Bench, were as follows :- 

(a) Whether the West Bengal Act IX of 1967 was an Act which 
required under Article 31(3) of the Constitution to be reserved for con- 
sideration by the Presiderit of India and his assent thereto in order to 
become law ; 


(b) Whether the President having given his assent to the West 
Bengal Estates Acquisition (Amending) Act, 1969 and to the West Bengal 
Estates Acquisition (Amending) Act of 1973; can be said to have given 
his assent to the West Bengal Estates Acquisition (Amendment) Act of 

*F. M. A. Nos. 869 and 100 of 1974 


2 Ananda Kumar Chakraborty v. State of W. B. {1977 (1) CLI 


1967 (West Bengal Act IX of 1967) and if so, with effect from what date 7 

HELD: The answers are as follows :— 

(a) The West Bengal Act 1X of 1967 being inextricably linked up 
with the scheme of acquisition comes within the purview of clause (2) of 
Article 31 of the Constitution and without the assent of the President the 
same is unenforceable. The question (a) as formulated above has, therefore, 
been answered in the affirmative. 

(b) As the President had given his assent to the West Bengal Estates 
Acquisition (Amendment) Act, 1969, it can be said that the President had 
given his assent to the West Bengal Estates Acquisition (Amendment) 
Act, 1967, being the West Bengal Act IX of 1967 and such assent of the 
President to the West Bengal Estates Acquisition (Amendment) Act, 1967, 
being West Bengal Act IX of 1967, must be deemed to have been given 
when the President assented to the West Bengal Estates Acquisition 
(Amendment) Act, 1969. The second question has been thus answered. 


These appeals have been referred to the Special Bench and accord- 
ing to the relevant rules, these appeals are to be disposed of as a whole. 
Therefore whether the order of the trial Court discharging the Rule 
Nisi was right or not has to be determined. Before the trial Court, 
only one contention was urged, namely, that the proceedings were 
initiated at a point of time when the W. B. Act IX of 1967 was not en- 
forceable and as such the officer concérned had no jurisdiction. 


HELD : When the suo moto proceedings for rectification of the 
record of rights were taken up the proceedings were initiated beyond the time 
and as such without jurisdiction. The subsequent assent of the President 
to the subsequent Amending Act can only be effective from the date of 
subsequent assent to the subsequent Amending Act. Inasmuch as the said 
proceedings have been initiated before that date, it must be held that the 
Proceedings and the impugned order were without jurisdiction, The said 
proceedings and the rectification orders mentioned in the writ petitions are 
therefore quashed and set aside. 


Cases referred to: 


(1) Jawaharmal v. State of Rajasthan & Ors., AIR 1966 SC 764 

(2) Venkatrao Esajirao Lembekar & Ors. v. State of Bombay & Ors., 
AIR 1970 SC 126 

(3) State of Bihar v. Kameshwar Singh, AIR 1952 SC 252 

(4) Sundararamier & Company y. State of Andhra Prodesh, AIR 1958 
SC 468 

(5) Kadarap Luxmiah v. Hydrabad State, AIR 1955 Hydrabad 41 

(6) R. Kumar v. R. P. Misra, AIR 1959 Patna 488 

(7) Inamdars of Sunhnagar Colony y. Government of Andhra Prodesh, 
AIR 1961 AP 523 : 
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(8) Mahant Sankar Shau v. State of Orissa, AIR 1967 SC 59 


(9) S. N. Medhi v. State of Maharastra, AIR 1971 SC 1992 

(10) Chabiram Bibi y. State of West Bengal, AIR 1976 Calcutta 15 
(11) S. Ahmed v. State of Mysore, AIR 1976 SC 1443 

(12) Damodar Valley Corporation v. State of Bihar, AIR 1976 SC 1956 
(13) Venkatrao v. State of Bombay, AIR 1970 SC 126 


Arun Kumar Dutt (Jr), Sitaram Bhattacharjee, 
ba he . for appellants in F.M.A. 869/74 
Nirmal Chandra Chakraborty, Murari Mohan Mukherji, 
ite ae se ...for appellants in 100/74 
P. K. Sengupta (Govt. Pleader), Anil Kumar Bhandari, 
ie Poe -. for respondents in F. M. A. 869/74 
P. K. Sengupta (Govt. Pleader), S. N. Dutta, 
a sts ... for respondents in F. M. A. 100/74, 
The judgment of the Court was as follows :— 
Mukharji, J.: Re : F.M.A. 869 of 1974 
‘The petitioners state that they took raiyati settlement of lands 
mentioned in paragraph 2 of the petition from the recorded land- 
lords, Kartick Chandra Shawoo and Tarit Kumar Ballav. The 
particulars of the lands have been mentioned in the petition and it is not 
necessary for the present purpose to refer to the said particulars. As the 
landlords’ right had vested in the State of West Bengal, the petitioners’ 
estate were recorded as raiyati in the Government Settlement records in 
respect of said lands mentioned in the petition and a notice under section 
10 (2) of the West Bengal Estates Acquisition Act, 1953 was served on 
the landlords and the said landlords had filed an objection petition on 
the ground that the property in question was tank fishery right and as 
such excluded from the operation of the Act, that they had submitted 
requisite returns for the lands in question to keep these in khas. On the 
4th of December, 1967 the Revenue Officer specially empowered under 
section 44 (2a) of the West Bengal Estates Acquisition Act, 1953 directed 
the record of rights and papers to be put up for his examination. On the 
Sth of December, 1967 on the ground that the classification of lands had 
been wrongfully recorded for some plots the said Officer examined the 
record of rights and the connected records and papers and passed an 
order starting suo moto proceedings under section 44 (2a) of the Act for 
revision of the classification of lands in respect of the above. On the 9th 
of December, 1967 an order was passed by the said Officer for issue of 
notice upon the recorded tenants to appear before him on 8th of January, 
1968 to adduce evidence. It appears that the Revenue Officer passed a 
final order correcting the records of rights in respect of classification of 
the said lands ‘on 21st of March, 1968. The petitioners, thereupon, 
moved this Court under Articles 226 of the Constitution and obtained a 
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rule nisi. The petitioners disputed the Jurisdiction of the Revenue 
Officer to mitiate such proceedings under section 44 (2a) of the said 
Act. By virtue of section 2 of the amending Act, being West Bengal Act 
IX of 1967, the time “specified in section 44 (2a) within which such 
proceeding could be initiated suo moto was extended from 9 years to 12 
years. It is not in dispute in this case that but for the period of 12 years 
the said proceedings could not have been initiated. It was contended on 
behalf of the petitioners that the said amending Act IX of 1967 had not 
been reserved for the consideration of the President and had not received 
the assent of the President. According to the petitioners the amending 
Act could not have the effect of law, in view of the provisions contained 
in the said amending Act without the assent of the President because of 
Article 31 (3) of the Constitution of India. The petitioners contended 
that the provisions of Clause (2) of Articles 31 would be applicable to 
the amending Act. and without the assent of the President the said Act 
could not have been enforced aslaw. Mr. Justice P. K. Banerjee before 
whom the matter came up for hearing came to the conclusion that in 
view of the Provisions of the West Bengal Estates Acquisition Act, 1953 
and in view of the provisions of the amending Act IX of 1967 the said 
Act in order to become enforceable as law required the assent of the 
President. But Mr. Justice Banerjee was, further, of the opinion that in 
view of the fact that assent of the President was obtained to the subse- 
quent Amending Act of 1973 which was the West Bengal Act XXXIII of 
1973 the defect of assent not being given to the earlier amending Act 
was cured. Mr. Justice Banerjee in coming to the said conclusion relied 
on the decisions of the Supreme Court in the case of (1) Jawaharmal vy. 
State of Rajasthan & Ors., AIR 1966 SC page 764 as well as the decision 
of the Supreme Court in the case of (2) Venkatrao Esajirao Limbekar & 
Ors. v. State of Bombay and Ors., AIR 1970 SC page 126. In the pre- 
mises the learned Judge dismissed the application and discharged the 
rule nisi. 


2. Being aggrieved by the said decision the petitioners preferred an 
appeal. The appeal came up for hearing before Mr. Justice Anil K. Sen 
and Mr. Justice M. N. Roy. After discussing the facts of the case the 
learned Judges observed that the appeal raised two questions of im- 
portance, the decision whereon might lead to far reaching consequences. 
The questions, formulated by the learned Judges of the Division Bench 
were, as follows :— 

(a) Whether the West Bengal Estates Acquisition Act (Amendment Act of 1967) 
being West Bengal Act IX of 1967 was an Act which required under Article 


31(3) of the Constitution to be reserved for consideration by the President and his 
assent thereto in order to become law ; 


(b) Whether the President having given his assent to the West Bengal Estates 
Acquisition Amending Act, 1969 and to the West Bengal Estates Acquisition 
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Amendicg Act of 1973, can be said to have given his assent to tbe West Bengal 
Estates Acquisition Amendment Act of 1967 (West Bengal Act IX of 1967) and 
`- if so with effect from what date ? 
In view of the importance of the questions raised the learned Judges of 
the Division Bench were of the opinion that the matter should be heard 
by a larger Bench to be constituted by the learned Chief Justice and 
they reported accordingly. The matter has thus come up for hearing 
before us. 

3. As mentioned hereinbefore it is not in dispute that if the West 
Bengal Act IX of 1967 had not become enforceable as law the impugned 
proceedings were beyond time. Section 44 of the West Bengal Estates 
Acquisition Act, 1953 which is in the Chapter V of the said Act deals 
with the draft and final publication of the record of rights. Sub-section 
(2a) of Section 44 authorises an officer specially empowered by the State 
Government to revise an entry in the record of rights finally published. 
Section (2a) as it stands at present is to the following effect :— 

“(2a) An Officer specially empowered by the State Government may on an 
application within 9 months, ot of his own motion within 21 years from the date 
_ of the final publication of the record of rights or from the date of coming into 
force of the West Bengal Estates Acquisition (2nd Amendment) Ordinance, 1957, 
whichever is later, revise an entry in the record finally published in accordance 
with the provisions of sub-section (2) after giving the persons interested an 
Opportunity of being heard and after recording the reasons therefor.” 

4. The sub-section contains two provisos which are not material 
for consideration of the issues before us. Sub-section (2a) was inserted 
with retrospective effect by section 7(a) of the West Bengal Estates Acqu- 
sition Act (2nd Amendment) Act, 1957, being West Bengal Act XXV of 
1957. Originally the power of the officer was limited to nine months, 
which was extended to six years. Then that was extended to 9 years 
by section 9 of the West Bengal Estates Acquisition (Amendment) Act, 
1963, being West Bengal Act XXII of 1963. Thereafter it was, further, 
extended from the period of 9 years to 12 years by section 2 of the West 
Bengal Estates Acquisition (Amendment) Act, 1967, being West Bengal 
Act IX of 1967. We are concerned in this reference with the effect of 
the said amendment. It was, further, extended from 12 years 
to 15 years by the West Bengal Estates Acquisition (Amendment) Act, 
1969, being West Bengal Act XXXI of 1969. By the West Bengal Estates 
Acquisition (Amendment) Act, 1973 being West Bengal Act I of 1973 the 
period was further extended from 15 years to 18 years and by the West 
Bengal Estates Acquisition (Amendment) Act, 1975 being West Bengal 
Act XXI of 1975 the period has now been extended from 18 years to 
21 years. The provisions of the various Acts amending the period during 
which the empowered officer can take action for revision of the record 
of rights will have to be examined in little more detail. As men- 
tioned hereinbefore the main contention in this reference before us, is. 
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whether the West Bengal Estates Acquisition (Amendment) Act IX of 
1967 could be enforced as law. The Act in question was passed by the 
West Bengal Legislature. It received the assent of the Governor and such 
assent was published in the Calcutta Gazette Extra-Ordinary on the 17th 
of April, 1967. The Act was, asthe preamble indicated, an Act to 
amend the West Bengal Estates Acquisition Act, 1953. It has three sections, 
the first dealing with the short title and the second providing for the 
substitution of the words “within 12 years” for the existing words, “within 
9 years” in sub-section (2a) of Section 44 of the West Bengal Estates 
Acquisition Act, 1953. Section 3 of the said Amending Act repeals the 
West Bengal Estates Acquisition (Amendment) Ordinance 1966 and saves 
any action taken pursuant to the said Ordinance which had commenced 
from Ist of November, 1966. Thereafter, came the West Bengal Estates 
Acquisition (Amendment) Act, 1969. The same was passed by the West 
Bengal legislature and received the assent of the President which was 
published in the Calcutta Gazette Extra-Ordinary on the 3rd of November, 
1969. Section 2 of the said Act amended the provisions of section 6 of 
the West Bengal Estates Acquisition Act, 1953, being West Bengal Act l' of 
1954. It isnot material or necessary to refer to the said amendment. 
Section 3 amends section 42 of the Act in certain manner and section 4 
amended sub-section (2a) of section 44 of the West Bengal Estates Acqui- 
sition Act, 1953 by substituting 15 years to the then existing period of 12 
years. The next amendment was made by the West Bengal Estates 
Acquisition (Amendment) Act, 1973 being West Bengal Act I of 1973. The 
said Act received the assent of the Governor which was published in the 
Calcutta Gazette Extraordinary on the 6th of March, 1973. Section 2 of 
the said amending Act substiuted the words “within 18 years” for the 
expression “within 15 years”. Section 3 of the said amending Act repealed 
the West Bengal Estates Acquisition (Amendment) Ordinance of 1972 but 
saved actions taken under that Ordinance. Thereafter, came the West 
Bengal Estates Acquisition (Second Amendment) Act, 1971. This Act was 
passed by the West Bengal Legislature and received the assent of the 
President which was published in the Calcutta Gazette Extra-Ordinary on 
the 12th of July, 1973. It amznded section 7 of the West Bengal Estates 
Acquisition Act, 1953 by section 2 of the amending Act. By section 3 
sub-section (4) of section 44 the main Act was amended. It is not necessary 
to refer to the said amendment. By section 4 of the amending Act section 
46 of the main Act was omitted. By section 5 of the amending Act section 
57(B) was inserted barring the jurisdiction of the civil courts in respect 
of certain matters. For the present purposes it is not necessary to refer 
to the said provisions of amendment. Thereafter, came the West Bengal 
Estates Acquisition (Amendment) Act, 1975 which was passed by the 
West Bengal Legislature. It received the assent of the President and was 
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published in the Calcutta Gazette Extra-Ordinary on the 30th of June, 
1975. By section 2 of the amending Act Section 10 of the West Bengal 
Estates Acquisition Act, 1953 was amended. For the present purpcse it 
is also not relevant to refer to the said amendment. Section 3 of the 
amending Act amended section 26 of the main Act. It is also not relevant 
for the present purpose to refer to the actual provisions of amendment. 
Section 4 of the amending Act amended sub-section (2a) of section 44 
of the main Act by substituting the words “21 years” for the existing 
words ‘18 years”. 


5. In the aforesaid background of the legislative history of amend- 
ments the present questions referred to this Bench will have to be deter- 
mined. The impugned action has been challenged on the ground that 
at the relevant time when section was taken in this case namely 
between 6th of December, 1967 and 2Ist of March, 1968 the 
respondent authorities had no right to initiate proceedings for 
rectification of the record of rights as the said action was taken 
beyond the period of 9 years. The West Bengal Estates Acquisition 
(Amendment) Act, 1967, being West Bengal Act IX of 1967, was 
not enforceable at the time having not received the assent of the 
President and as such the proceedings for re-opening or rectifying the 
record of rights could not be taken within the period of 12 years. There- 
fore, the action of the respondent authorities was without the authority 
of law. The first question, therefore, that requires to be considered is 
whether West Bengal Act IX of 1967 was an Act which ‘required the 
assent of the President to be enforceable. Clause (2) of Article 31 of 
the Constitution enjoins that no property shall be compulsorily acquired 
or requisitioned save for a public purpose and save by authority of law 
which provides for acquisition or requisitioning of the property for an 
amount Which may be fixed by such law or which may be determined in 
accordance with such principles and given in such manner as may be 
specified in such law; and no such law shall be called in question in 
any Court of law on the ground that the amount so fixed or determined 
is not adequate or that the whole or any part of such amount is to be 
given otherwise than in cash. The proviso to clause (2) of Article 31 of 
‘the Constitution is not material for the present purpose. Clause (2A) 
provides that where a law does not provide for the transfer of the owner- 
ship or right of possession to any property to the State or to a corpora- 
tion owned or controlled by the State it shall not be deemed to provide 
for the compulsory acquisition or requisitioning of the property, notwith- 
standing that it deprives any person of his property. Clause (3) of 
Article 31 enjoins that no law as is referred to in clause (2) made by the 
legislature of a State shall have effect unless such law, having been 
reserved for the consideration of the President, has received his assent. 
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The combined effect of Clause (3) and Clause (2) of Article 31 of the 
Constitution is that any law providing for compulsory acquisition or 
requisitioning of property passed by the legislature of the State will 
require reservation for consideration of the President and until after the 
assent of the President has been received such law will not be enforceable. 
In the case of (3) State of Bihar v. Kameshwar Singh, AIR 1952 SC page 
252 at page 304 of the report the Supreme Court had occasion to exa- 
mine the provision of Clause (3) of Article 31 of the Constitution. S. 
R. Das, J., as the learned Chief Justice then was, explained the meaning 
of the expression “Law” in Clause (3) of Article 31 of the Constitution. 
The learned Judge observed at page 305 of the report that the procedure 
to be followed if a Bill was passed by the State Assembly was laid down 
in Article 200. Under that article the Governor can do one of the three 
things, namely, he may declare that he assents to it, in which case the 
Bill becomes a law, or he may declare that he withholds assent therefrom 
in which case the Bill falls through unless the procedure indicated in the 
proviso is followed or he may declare that he reserves the Bill for the 
consideration of the President, in which case the President will adopt 
the procedure laid down in Article 201. Under that Article the President 
shall declare either that he assents to the Bill in which case the Bill will 
become law or that he withholds assent therefrom in which case the 
Bill falls through unless the procedure indicated in the proviso is followed. 
A Bill passed by the State Assembly may become the law if the Govern- 
or gives his assent to it or if, having been reserved by the Governor for 
the consideration of the President, it is assented to by the President. 
The learned Judge, further, observed that the question whether the 
requirements of Article 31 (3) have been complied with will arise only 
when the State purports to acquire the property of any person under any 
law and that person denies that the asserted law has any effect. It is at that 
point of time that the Court has to ask itself ‘‘is ita law which having 
been reserved for the consideration of the President has received his 
assent”. Itis in this sense that the word “law” has been used in Clause 
(3) of Article 31 of the Constitution. In other words, the word “law” 
has been use to mean what at the time of the dispute purports to be or is 
asserted to be the law. The learned Judge went on to explain that 
Article 200 of the Constitution did not contemplate a second reservation: 
which would be necessary if initially the Governor instead of himself 
assenting to the Bill had reserved it for the consideration of the President. 
In the case of (4) Sundraramier and Company v. State of Andhra Pradesh 
AIR 1958 SC page 468 the Supreme Court observed at page 489 of the 
report that in considering the question as to the effect of the unconstitu- 
tionality of a statute it is necessary to remember that unconstitutionality 
might arise either because the law isin respect of a matter itself being 
within its competence its provisions offend constitutional restrictions. A 
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legislation on a topic not within the competence of the legislature and the 
legislation within its competence but violative of constitutional limitations 
have both the same reckoning in a Court of law; they and both of 
_ them are unenforceable but it does not follow from this that both the laws 
are of the same quality and character and stand on the same footing for 
all purposes. While a law on'a matter not within the competence of the 
legislature is a nullity, a law on a topic within its competence but repug- 
nant to the constitutional prohibitions is only unenforceable. If a law is on 
a field not within the domain of the legislature, it is absolutely null and 
void, and a subsequent cession of that field to the legislature will not 
have the effect of breathing life into what was a still born piece of 
legislation and a fresh legislation on the subject would be required. But 
if the law is in respect of a matter assigned to the legislature but its 
provisions disregard constitutional prohibitions, though the law would 
be unenforceable by reason of these prohibitions, when once they are 
removed the law will become effective without re-enactment. 


- +6. Counsel in this connection also drew our attention to the obser- 
vations to the similar effect in the case of (5) Kodarap Laxmiah v. 
Hydrabad State, AIR 1955 Hydrabad page 41. Inasmuch as the obser- 
vations were made in the context of different facts and different ques- 
tion we do not feel it necessary to refer to the same in detail. Similar 
observations, that law which requires the assent of the President to be en- 
forceable is not enforceable unless such assent is obtained, were made in the 
case of (6) R. Kumar v. R. P. Misra, AIR 1959 Patna page 488 in a Bench 
decision of the Patna High Court. The Andhra Pradesh High Conrt in the 
case of (7) Inamdars of Sunhnagar Colony v. Government of Andhra 
Fradesh, AIR 1961 AP page 523 was dealing with the Hyderabad 
Tenancy and Agricultural Land Act, 1950. The said Act contained pro- 
visions bearing on the ,acquisition and requisitioning of land. The 
Division Bench of the Andhra Pradesh High Court was of the view that 
the Act came within the purview of Articles 31 of the Constitution and 
was inoperative as it had not been reserved for the consideration of the 
President and had not received his assent. Counsel for the petitioner 
drew our attention to the decision of the Supreme Court in the case of 
(8) Mahant Sankarshau v. State of Orissa, AIR 1967 SC page 59; 
there the Supreme Court observed that the benefit of Articles 31A of 
the Constitution would be available not only to those laws which by them- 
selves provided for compulsory acquisition of property for public purpose 
but also to laws amending such laws, provided the assent of the President 
was obtained to such amending Act. It was to be presumed that the 
President gave his assent to the amending Act in its relation to the Act 
it sought to amend and this was more so when by the amending law the 
provisions of the earlier law relating to compulsory acquisition of 
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property for public purpose were sought to be extended to new kinds 
of properties. In assenting to such law the President assented to new 
categories of properties being brought within the operation of the existing 
law and he in effect assented to law for the compulsory acquisition for 
public purpose of these new categories of property. The Supreme Court 
observed that the assent of the President to the Orissa Estates Abolition 
(Amendment) Act, 1954 amending the Orissa Estates Abolition Act (Act 
1 of 1952) brought the same under the protection of Article 31A asa 
necessary consequences. The amending Act, according to the Supreme 
Court, should be considered in relation to the old law which it had sought 
to extend and the President assented to such an extension or in other 
words to a law for the compulsory acquisition of the property for public 
purpose. Our attention was also drawn to the decision of the Supreme 
Court in the case of (9) S N. Medhi v. State of Maharastra, AIR 1971 SC 
Page 1992, but the said decision does not carry the point any further. 


7. The first question, therefore, is whether the West Bengal Act 
IX of 1967 comes within the purview of Clause (2) of Article 31 of the 
Constitution? We have noticed the provisions of the said Act. The 
West Bengal Estates Acquisition Act, 1953, being West Bengal Act 1 of 
1954, is undoubtedly an Act which is for compulsory acquisition of pro- 
perty. The question, however, is whether the provisions of the West 
Bengal Act IX of 1967 are inextricably linked up with the said acquisition 
of property under the West Bengal Estates Acquisition Act. 1953. The 
said amending Act merely substituted the period of 12 years to the existing 
period of 9 years for taking steps by the empowered officer to revise the 
records finally published in accordance with the provisions of sub-section 
(2) of section 44 of the West Bengal Estates Acquisition Act, 1953. Sec- 
tion 44 is in Chapter V of the said Act. Chapter V of the West Bengal 
Estates Acquisition Act, 1953 deals with the preparation of the record-of- 
rights. Section 39 being the first section in Chapter V empowers the State 
Government for carrying out the purpose of the West Bengal Estates 
Acquisition Act, 1953 to make an order directing that the record of rights 
might be prepared or revised in accordance with the provisions of said 
‘Chapter V and such rules as may have been made by the State Govern- 
ment. The importance of the record-of-rights for implementing the pro- 
visions of the West Bengal Estates Acquisition Act, 1953 cannot be over 
emphasized. The record of rights indicates the quantum or land and the 
particulars of the land to be retained. Such record-of-rights is the basis 
upon which the quantum and the persons entitled to the compensation 
for acquisition of properties will have to be determined. The right and 
extent of retention of ‘land -is.inextricably linked up with the record-of- 
rights. Thg-tight. to Gbtaifié My Spensation and the quantum thereof 
are also w upon the RN ights. It follows,therefore, that 
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the procedure and the ‘method for the preparation of the record-of-rights 

are integral parts of the scheme of acquisition under the West Bengal 

Estates Acquisition Act, 1953. A reading of the different provisions 

contained in Chapter V of the Act along with the rules, namely Rule 25 

onwards of the West Bengal Estates Acquisition Rules, 1954 leads to that 

conclusion. In the case of (10) Chabiran Bibi v. State of West Bengal, 

AIR 1976 Calcutta page 15 a Division Bench of this Court observed 

that an order under section 39 of the West Bengal Estates Acquisition 

Act, 1953 directing the record of rights to be prepared in respect of any 

district or part of a district was made only after the vesting of estates. 

Preparation of record of rights, according to the said Bench decision, 

- followed vesting and reflected the position after vesting. The revision of 
an entry in the record of rights under section 44 (2a) was permissible only 

to correct an existing error in the record so that the true position resu- 

iting from the acquisition of the estate was reflected in the record-of- 

rights. Section 44 (2a) thus not being, according to the Division Bench, 

inextricably connected with the object of the Act nor being integral part 

of the machinery of acquisition was not invalid simply because the amen- 

ding Act IX of 1967 had not been assented to by the President. As we 

have noticed before, preparation of record of rights, under the scheme 

. Of the Act, is inextricably connected with the machinery of acquisition as 
also with the object of acquisition. Therefore, in so far as the Division 
Bench held that section 44(2a) was not inextricably connected with the 
object of the Act nor was an integral part of the maehinery of acquisition, 
we are, with respect, unable to agree with the said view of the Division 
Bench. But this conclusion by itself does not solve the question whether 
the amending Act IX of 1967 not having received the assent of the Pre- 
sident was enforceable. Though the preparation and the authority to 
revise the record of rights by the specially empowered officer are integral 
parts in the scheme of acquisition embodied’ in the West Bengal Estates 
Acquisition Act, 1953 the question remains whether an Act enlarging or 
curtailing the period of time during which such action could be taken is 
also an integral part of the scheme of acquisition engrafted in the main 
Act. Inthe case of (11) S. Ahmed v. State of Mysore, AIR (1975) SC 
1443 the Supreme Court had to consider this aspect of the matter in 
connection with the Mysore Silk Worm Seed and Cocoon (Regulation of 
Production, Supply and Distribution) (Amendment) Act, 1969. The 
Supreme Court found that the principal Act had the sanction of the Presi- 
dent and enabled orders to be passed which had the force of law enabling 
restrictions to be imposed and was covered by the purpose of the Act. The 
amendment only varied the form of restrictiveness, without appreciably 
adding to its context, the.amendment_did not go beyond a regulation 
which was fully aut ofigadsbythef hagu a Of the provisions of the Prin- 
cipal Act. Even ‘additional licentei ved did not go beyond the 
1 Ace. No.l x 
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purview of the provisions of the Principal Act and the rules framed 
thereunder. The mere change in form was from statutory rules to statu- 
tory provisions. It was only an additional restriction from the special 
point of view of Article 304 (b) of the Constitution which required presi- 
dential sanction. As noticed before the facts of the instant case are disti- 
netly different from the facts before the Supreme Court. By the amending 
Act IX of 1967 there has been an enlargement of the period of time within 
which the empowered officer can suo moto take steps for revision of the 
record of rights. Such enlargement of time affects fundamentally the proce- 
dure of the rectification of record of rights which is inextricably connected 
with the scheme of acquisition. In the case of (12) Damodor Valley Corpora- 
tion v. State of Bihar, AIR (1976) SC 1956 the Supreme Court had occa- 
sion to consider the effect of clause (2) of Article 288 of the Constitution. 
Clause (1) of Article 288 of the Constitution deals with the exemption 
from taxation by States in respect of water o1 electricity in certain cases. 
Clause (2) of Article 288 provides that the legislature of a State may by law 
impose or authorise the imposition of any such tax as is mentioned in 
Clause (1) but no such law shall have any effect unless it has received the 
assent of the President and if any such law provides for the fixation of the 
rates and other incidents of such tax by means of rules or orders to be 
made under the law by any authority, the law shall provide for the pre- 
vious consent of the President being obtained to the making of such rule 
or order. The Supreme Court observed that it was not the effect of that 
clause that even if the requirements of two conditions mentioned in that 
clause were satisfied, the provisions which merely dealt with the manner 
and mode of payment of the aforesaid tax should also receive the assent 
of the President. In our view, however, the West Bengal Act IX 
of 1967 being inextricable linked up with the scheme of acquisi- 
tion comes within the purview of Clause (2) of Article 31 of the Cons- 
titution and without the assent of the President the same is unenforceable. 
The question (a) formulated by the referring division bench must, there- 
fore be answered in the affirmative. 


8. The next question that requires consideration, i.e. whether the 
subsequent amending Act having received the assent of the President, can 
it be said that the President has given his assent to the West Bengal Est- 
ates Acquisition (Amendment) Act, 1967 and if so with effect from what 
date. After the West Bengal Act IX of 1967 the next amendment was by 
the West Bengal Estates Acquisition (Amendment) Act, 1969 being West 
Bengal Act XXXI of 1969 the said amending Act received the assent of the 
President. By section 4 of the amending Act sub-section (2a) of section 44 
of the main Act has been amended by substituting 15 years, for 12 years. 
Thereafter, the West Bengal Estates Acquisition (Amendment) Act, 1973 
was passed by the West Bengal Legislature. The said Act received the 
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assent of the Governor only. Section 2 of the said Act substituted 18 
years for 15 years in sub-section (2a) of section 44 of the main Act. But 
as mentioned hereinbefore the said amending Act being West Bengal Act 
I of 1973 did not receive the assent of the President. There was another 
amending Act in 1973 being West Bengal Estates Acquisition (2nd Amen- 
dment ) Act, 1973—West Bengal Act XXXIII of 1973. Though the said 
Act received the assent of the President the said Act did not contain any 
provision for extending the period of time during which the specially em- 
powered officer could take steps to revise the record of rights. Therefore 
for the purpose of considering the present question the said 2nd amend- 
ment Act may be ignored. In the premises the only material question, is 
whether the President having given his assent to the West Bengal Estates 
Acquisition (Amendment) Act, 1969 can it be presumed that the President 
has given his assent to the West Bengal Act IX of 1967 ? 

9. Assent implies consent or in other words when the Constitution 
requires the assent of the President to a particular Bill either to become 
a law or for a particular Act to be enforceable, it requires that President 
must consent or agree to that. Assent can be express or implied. There is 
no specific mode of giving the assent. We enquired from Counsel at the 
Bar whether there are any rules of business or any other rules framed 
under the Constitution indicating in what manner the assent of the Pre- 
sident should be obtained whenever it is necessary. No such rules were 
brought to our notice. Assent can therefore be implied from the con- 
duct. Therefore, when the President in 1969 agreed by giving his assent to 
the West Bengal Estates Acquisition (Amendment) Act, 1969 that the 
period of time during which the specially empowered officer could take 
steps for re-opening the proceeding suo moto for rectification of record 
of rights would be 15 years instead of existing 12 it must be deemed that 
he had assented or agreed to the period being 12 years before that assent, 
otherwise he could not have assented to the substitution of the period of 
15 years for the period of 12 years. This question was considered by the 

Supreme Court in the case of (1) Jawaharmal v. State of Rajasthan, AIR 1966 
SC page 764. There the Supreme Court dealing with Article 255 observed 
at page 769 of the report that in the case of laws to which Article 255 of 
the Constitution applied the assent of the President given after the Act 
was passed served to cure the infirmity arising from the initial non- 
compliance with its provisions. In other words, an Act passed without 
obtaining the previous assent of the President does not become void 
by reason of the said infirmity; it might be said to be unenforceable 
until the assent was secured. Assuming such a law was otherwise valid, 
its validity could not be challenged only on the ground that the assent 
of the President had not been obtained earlier as required by the other 
relevant provisions of the Constitution. The said infirmity is cured by 
the subsequent assent and the law would become enforceable. As to 
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the period of time when the President can be deemed to have given his 
assent the Supreme Court observed at page 771 of the report that the 
assent of the President cannot be legislative process be deemed to have 
been given to an earlier Act at a time when in fact it was not so given. 
The Supreme Court observed that in this context there was no scope for 
any retrospective deeming provision with regard to the assent of the 
President. We may emphasize that as the legislature was incompetent to 
deem that the President had given his assent to an earlier Act at a time 
when in fact it was not so given, so, are the courts of law incompetent 
by the process of interpretation to deem that the assent of the President 
was given to an earlier Act at a point of time when in fact it was not so 
given. It follows, therefore, that by subsequent assent to a subsequent 
Act if the facts and circumstances of the case so justify it can be deemed 
that the President has given his assent to an earlier Act but such assent 
must be deemed to have been given on the date when the subsequent Act 
receive the assent required. In this connection reference may be made 
to the observations of the Supreme Court in the Case of (1) Venkatrao 
v. State of Bombay, AIR 1970 SC page 126 at page 129 of the report 
where the Supreme Court observed as follows :— 
“Now the question of lack of assent of the President was never pressed 
before the High Court, nor have we been invited to examine it. We would, 
however, like to observe that as noticed before, when Hydrabad Amending 
Act III of 1954 was enacted the assent of the President was duly obtained. 
Similarly, when Bombay Act XXXII of 1958 which was meant for amending 
Hyderabad Act XXI of 1950 was enacted the assent of the President had 
been given. If the assentof the President had been accorded to the amend- 
ing Acts, it would be difficult to hold thatthe President had never assented 
to the parent Act, namely, Hyderabad Act XXI of 1950. Even if such assent 
had not been accorded earlier, it must be taken to have been granted when 
Amending Act III of 1954 was assented to.” 
For the aforesaid reasons we are of the opinion that the President having 
given his assent to the West Bengal Estates Acquisition (Amendment) 
Act, 1969 it can be said that the President has given his assent to the 
West Bengal Estates Acquisition (Amendment) Act, 1967 being the West 
Bengal Act IX of 1967 and such assent of the President to the West 
Bengal Estates Acquisition (Amendment) Act, 1967 being West Bengal 
Act IX of 1967 must be deemed to have been given when the President 
assented to the West Bengal Estates Acquisition (Amendment) Act, 1969. 


10. The Division Bench has referred this appeal to the Special 
Bench and according to the relevant rule we have to dispose of the appeal 
asa whole. Therefore, we have to consider whether the order of Mr. 
Justice P. K. Banerjee discharging the rule nisi has to be altered or upheld. 
Before Mr. Justice Banerjee only one contention was urged, namely, that 
the proceedings initiated were at a point of time when the West Bengal 
Act IX of 1967 was unenforceable and, therefore the officer concerned 


1977 (1) CLJ] State of W. 8. v. Bijoy Kumar Chatterjee 15 


had no jurisdiction. 

11. In the view we have taken when the suo moto proceedings 
for rectification of the record of rights were taken the said proceedings 
were beyond time and as such without jurisdiction. The subsequent 
assent of the President to the subsequent amending Act can only be 
effective from the date of the subsequent assent to ths subsequent amend- 
ing Act. Inasmuch as the said proceedings have been initiated before 
that date, it must be held that the said proceedings and the impugned 
order are without jurisdiction. In the aforesaid view of the matter, the 
appeal is accordingly allowed. The said proceedings and the rectification 
order in Case No. 86 of 1967 mentioned in the petition are hereby quashed 
and set aside. The respondents, however, will be at liberty to take fresh 
proceedings in accordance with law. There will be no order as to costs. 

F. M. A. 100/74. 

In view of the judgment and order -passed today in F. M. A. 869 of 
1974 (Ananda Kumar Chakraborty & anr. v. State of West Bengal & 
Ors.), this appeal is also allowed. 

There will be no order as to costs. 

Mitra, C. J.-: I agree. 
Datta, J.: 1 agree. 


P.R. ” 


— — 


[ CRIMINAL REVISIONAL J URISDICTION ] 
Before Mr. Justice Anil Kumar Sen and Mr. Justice Ambikopada 


Bhattacharya, 
Decision : December 16, 1976 
State of West Bengal res sis ...First Party 
Versus 
Bijoy Kumar Chatterjee & Anr. , -.. Second Party* 


Drugs and Cosmetics Act (23 of 1940), Sec. 27(b)—Offences under— 
‘Where such offences are triable—No court specified in the Act for trying 
such offences—Section 26(b) and 1st Schedule in Part ll of Code of Crimi- 
nal Procedure attracted— Punishment for offeuce, inter alia, being impri- 
sonment for life-- Jurisdictional issue-- Reference under section 395(2) of 
1973 Criminal Procedure Code—Suo moto exercise of revisional powers for 
setting aside order transferring the case under sec. 228 (1)(2) of 1970 Code. 

This is a reference under section 395 (2) of the Code of Criminal Pro- 
cedure, 1973 for an answer to a jurisdictional issue. The question as 
formulated was—Whether an offence under section 27(b) of the Drugs 

“Criminal Reference No, 3 of 1976. 
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and Cosmetics Act 1940 is exclusively triable by the Court of Sessions or 
not. 

In the instant case, the police seized from the possession of Bijoy and 
Joydev a huge quantity of various brands of medicine marked for physi- 
cians’ samples stocked by them for sale in violation of rule 65(18) of the 
Drugs and Cosmetics Rules 1945. The police submitted a charge sheet 
under section 27(b) of the Drugs and Cosmetics Act along with section 
120 B of the Indian Penal Code against Bijoy and Joydev under section 
27(b). The offence is now punishable with imprisonment for life or with fine 
or with both. The offence being punishable with imprisonment for life, 
the Chief Metropolitan Magistrate took the view that the offence was exclu- 
sively triable by the court of sessions and as such he commited the accused 
persons to the court of sessions. When the case came up for trial 
before the court of sessions, it took the view that the offence is not exclu- 
sively triable by the court of sessions and accordingly sent the cas2 back to 
the Chief Metropolitan Magistrate under section 228 (1) (a) of the Code of 
1973. When the matter came up before the said Magistrate he took again 
the view that he had no jurisdiction to try the case. But with a view to get 
an authorative decision on the disputed issue he referred the issue on which 
the two courts differed to High Court for a decision. ° 

HELD: The offence under section 27(b) of the Drugs and Cosmetics 


Act 1940 is exclusively triable by the court of sessions. The question referred 
ta is answered accordingly. 


When the Drugs and Cosmetics Act has not specifically mentioned any 
particular court by which the offences under the said Act or more precisely 
the offences under section 27(b) are triable, then in that event the offences 
under section 27 (b) would be triable exclusively by the court of sessions in 
view of the provision of section 26(b) of the Code of Criminal Procedure 
Code, 1913 read with the First Schedule in Part II of the Code, specially 
when the offence is punishable with imprisonment for more than seven years. 

Case referred to: 


(1) S.& R.of Legal affairs v. M. G. Agarwalla, 1976 CHN 6 


Sabendu Sekher Ray oe i ...for the State 
Bolin Basu bea Publie Piodecdior, Calcutta 
Somraji Datta, Public Prosecutor City Sessions Court Calcutta 
S. N. Dey and S. K. Basu ce wae ...for the 2nd party 


The judgment of the Court was as follows :— 


Sen, J.: This reference under section 395 (2) of the Code of 
Criminal Procedure 1973 (hereinafter referred to as the new Code) by the 
Chief Metropolitan Magistrate, Calcutta raises a question of law on 
which there has been a sharp difference of opinion between the learned 
Chief Metropolitan Magistrate and the learned Judge, City Sessions 
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Court at Calcutta, 4th Bench. The question involved is as to whether an 
offence under section 27 (b) of the Drugs and Cosmetics Act, 1940 
(hereinafter referred to as the said Act) is exclusively triable by the Court 
of Sessions or not. 


2. The facts leading to the making of the reference may shortly 
be stated : 

On November 12,1974 the police seized from the possession of 
Bijoy Kumar Chatterjee and Joydev Chatterjee (2nd party in this letter 
of reference) a huge quantity of various brands of medicines marked 
for physician’s samples stocked by them for sale in violation of rule 
65 (18) of the Drugs and Cosmetics Rules, 1945. Asa result the police 
submitted a charge-sheet under section 27 (b) of the said Act and section 
120 B of the Indian Penal Code against them. It is not in dispute that 
such an offence under section 27 (b) of the said Act as it stands amended 
by the Prevention of Adulteration of Food, Drugs & Cosmetics (West 
Bengal Amendment) Act (West Bengal Act 42 of 1973, Section 5 CI. iii) 
in its „application to West Bengal is punishable with imprisonment for 
life or with fine or with both. Prior to the Amendment such an offence 
was punishable with imprisonment for a term which could extend to ten 
-years or with fine or with both. The offence being punishable with im- 
prisonment for life, the learned Chief Metropolitan Magistrate took the 
view that it was exclusively triable by the Court of Sessions and as such 
he by an order dated September 9,1975 committed the accused persons to 
the Court of Sessions. 


When the case (being the Sessions Case No. 36 of 1975) came up 
. for trial before the learned Judge, City Sessions Court, 4th Bench two 
petitions were filed, one on behalf of the Public Prosecutor and the other 
on behalf of the accused persons praying for transferring the case for 
trial to the Chief Metropolitan Magistrate on the ground that the offence 
is not exclusively triable by the Court of Sessions. The learned Judge, 
City Sessions Court conceded this prayer and by an order dated February 
9, 1976 transferred the case for trial to the Chief Metropolitan Magis- 
trate under the provisions of section 228(1)(a) of the new Code. 

The case having been sent back to the Court of the Chief Metro- 
politan Magistrate, the Public Prosecutor appearing before him, however, 
took the stand that the learned Chief Judicial Magistrate had no juris- 
diction to try the case, the offence being punishable with imprisonment 
for life. The learned Chief Metropolitan Magistrate agreed with the 
Public Prosecutor and took the view that he had not the jurisdiction to 
try the case. Hence he made the reference as aforesaid to this Court 
for deciding the issue on which the two Courts had differed, viz. as to 
whether the offence is exclusively triable by the Court of Sessions or not. 

3. Inconsistent stand having been taken by the two Public Prosecutors 
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appearing before the two Courts, .we thought it necessary to hear 
both of them in support of their respective view point. We have also heard 
the learned Advocate for the State appearing before us in this Court 
and Mr. Dey, the learned Advocate for the accused persons. On anx- 
ious consideration of the respective contentions put forward before us 
on the point we have, however, come to the conclusion that the view 
taken by the learned Chief Metropolitan Magistrate is correct and we 
proceed to give our reasons therefor. 


4. Section 26(b) of the new Code which corresponds to section 
29 of the Code of Criminal Procedure, 1898 (hereinafter referred to as 
the old Code) is as follows : 
%26. Subject to the other provisions of this Code... 


b) Any offence under any other law shall when any court is mentioned in this 
behalf in such law, be tried by such Court and when no Court is so mentioned, 
may be tried by (i) the High Court or (ii) any other Court by which such offence 
is shown in the first schedule to be triable.” 

Part II of the first schedule prescribes that the offences if punish- 
able with death, imprisonment for life, or imprisonment for more than 
7-years would be triable by the Court of Sessions while offences which 
are punishable with imprisonment for three years and upwards but not 
more than 7-years are triable by Magistrate, Ist Class and those punish- 
able with imprisonment for less than 3-years or with fine are triable by 
any Magistrate. 

5. On the provision of section 26(b) of the said Code read with 
the above schedule if the said Act itself has not mentioned any particu- 
lar Court by which the offences under the said Act or more precisely 
the offences under section 27(b) are triable, then in that event the offence 
under section 27(b) would be triable exclusively by the Court of Sessions 
since undisputedly the offence is punishable with imprisonment for more 
than 7-years. The said Act, in our view, on its terms does not mention 
or specify any particular Court for trying an offence under section 27(b) 
of the said Act. 

6. The learned Judge, City Sessions Court in transferring the 
case to the Chief Metropolitan Magistrate under section 228(1)(a) of the 
new Code, took the view that when the offence under section 27(b) of 
the said Act is not one of the offences enumerated in section 5 of the 
West Bengal Act 34 of 1974 which amends the West Bengal Act 42 of 1973 
it cannot be considered to be exclusively triable by the Court of Sessions. 
Such a conclusion, however, does nor follow from that provision and in 
our opinion the learned Judge had really failed to appreciate the true 
implication of the amendment made by section 5 of the West Bengal Act 
34 of 1974. An offence under section 27(b) of the said Act was, not 
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brought within the purview of section 4 of West Bengal Act 42 of 1973 ot 
section 5.of West Bengal Act 34 of 1974 not because such an offence was 
not be made triable by Court of Sessions, but because on the existing 
provisions of the Code the same being already made triable by a Court of 
Sessions, there was no necessity of making them so as in the case of 
offences under sections 272 to 276 of the Indian Penal Code. Section 5 of 
the West Bengal Act 34 of 1974 no doubt refers to offences under sections 
272 to 276 of the Indian Penal Code. It should be recalled that by section 
3 of the West Bengal Act 42 of 1973, sections 272 to 276 of the Indian 
Penal Code were amended (in their application to West Bengal and offen- 
ces under those sections were made punishable with imprisonment for 
life with or without fine. Such offences under the Indian Penal Code hav- 
ing been made punishable with imprisonment for life, Schedule 2 of the 
Old Code then in force had necessarily to be amended making such offen- 
ces triable by the Court of Sessions instead of by a Presidency Magis- 
irate or Magistrate of the Ist or 2nd Class as they originaly 
Stood in the old Code when such offences were punishable with imprison- 
ment. for six months with or without fine. That was done by section 4 
of the West Bengal Act 42 of 1973. Section 5 of the West Bengal Act 34 
of 1974 in substituting Section 4 of the West Bengal Act 42 of 1973 in 
a recast form introduced nothing new but merely adopted the same to the 
form and terms of the new Code of Criminal Procedure, 1973 which came 
into effect in the meantime, Such offences under the Indian Penal Code 
being punishable with imprisonment for life with or without fine were 
made triable by the Court of Sessions by the West Bengal Act 42 of 1973 
and remained so even on the further amendment by Section 5 of West 
Bengal Act 34 of 1974. The learned Judge, City Sessions Court 
erroneously took the view that when these offences by the amendment were 
made triable by the Court of Sessions and when the offence under sec- 
tion 27 (b) was not brought into the schedule, it would necessarily follow 
that the offence under section 27 (b) of the said Act is not triable by the 
Court of Sessions. He however, totally overlooked the fact that the 
offence under section 27 (b) being an offence under a law other than the 
Indian Penal Code comes under Part II of the Ist Schedule of the new 
Code (which corresponds to 2nd Schedule of the old Code) and as 
soon as such an offence was made punishable with imprisonment for a 
term more than 7 years it became triable by the Court of Sessions on 
the entry in Part II of the first schedule of the new Code, on its very 
terms which needed no amendment unlike the offences under sections 272 
to 276 of the Indian Penal Code. It was this mistake which led the 
learned Judge, City Sessions Court to take the view that the offence 
under section 27(b) of the said Act is not exclusively triable by the 
Court of Sessions. 
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7. Before us, Mr. Dutta, the learned Public Prosecutor, who appe- 
ared before the learned Judge, City Sessions Court contended that in 
view of the provisions of section 36 of the said‘ Act it must be held that 
the learned Chief Metropolitan Magistrate had also jurisdiction to try an 
offence under section 27(b) of the said Act. Same was the stand taken 
by Mr. Dey, the learned Advocate who appeared on behalf of the accused 
persons. Mr. Basu, the learned Public Prosecutor, who appeared before 
the learned Chief Metropolitan Magistrate as also the learned Advocate for 
the State in this Court, however, strongly contested the stand so taken by 

_ Mr. Dutta and Mr. Dey. Section 36 is set out hereunder ; 

“36, Powers of Magistrates in excess of the Section 32 of the Code of Criminal 
Procedure notwithstanding anything contained in the Code of Criminal Procedure 
1898, it shall be lawful for any Presidency Magistrate or any Magistrate of the Ist 
Class to pass any sentence authorised by this Actin excess of his powers under the 
said Code”. 

8. It was sought to be argued by Mr. Dutta and by Mr. Dey, that 
when the Presidency Magistrates who are now described as Metropolitan 
Magistrates can impose any sentence’ authorised by this Act, they can 
impose a sentence of imprisonment for life and when sentence can be 
imposed only ona trial, they must necessarily be deemed to have been 
conferred the jurisdiction to try the offence punishable with such impriso- 
nment. In our view, such an implication does not follow from that section 
as would appear clear when we look at the legislative changes brought 
about in the said Act and the reason for later incorporation of Section 36. 


9. The said Act was first enacted in 1940, being Act 23 of 1940, 
In the Act so enacted the offence under section 27 was punishable with 
imprisonment for a year or with a fine which may extend to Rs. 500/- or 
with both. Under section 32 of the Act as it then stood such an offence 
was made triable by a Court not inferior to that of a Presidency Magistrate 
or Magistrate of the Ist Class. Under the provisions of section 32 of the 
old Code (Code of Criminal Procedure, 1898) Presidency Magistrates and 
Magistrates of the Ist Class could impose any sentence of imprisonment upto 
two years and under the relevant entry in the 2nd schedule read with section 
29 of the old Code, such Magistrates were conferred concurrent jurisdic- 
tion to try any offence punishable with imprisonment for three years and 
‘upwards but less than 7-years. The sentence prescribed uuder the Act as 
it then stood being within the competence Of the Presidency Magistrate 
and the Magistrate of the Ist Class there was no necessity for a provision 
like section 36 of the said Act and as a matter of fact section 36 was not 
then ‘enacted, the last section in the Act then enacted was section 34. 

. 10. The said Act of 1940 was amended by Act 11 of 1955. By 
this amending Act for the first time an offence under section 27 was made 
punishable with imprisonment for three years or with fine. Simultan- 
eously section 36 as aforesaid of the said Act was introduced for the first 
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time. The reason for the introduction is quite explicit. On the amen- 
dment of section 27 as the offence thereunder, was made punishable with 
imprisonment for three years, though such an offence was still within the 
jurisdiction of the Presidency Magistrate and the Magistrate of the Ist 
Class for trial under the provisions of section 29 of the old Code read 
with 2nd schedule thereof, yet because of the provisions of section 32 of 
the old Code such Magistrates had not the power to impose a sentence of 
imprisonment for more than three years. To obviate this difficulty section 
36 was introduced. Section 36 was never introduced to confer any speci- 
fied jurisdiction on the Presidency Magistrate and the Magistrate of the 
Ist Class. The marginal note of this section would indicate that what . 
was intended to.be over-ridden was the bar under section 32 of the old 
Code which limited the power of such Magistrates to impose a senterce 
of imprisonment not exceeding two years. Section 36 of the said Act 
was thus clearly intended to over-ride section 32 of the old Code which 
corresponds to section 29 of the new Code and was never intended to 
over-ride or amend the provision of -section 29 of the old Code which 
corresponds to section 26 (b) of new Code set out hereinbefore. 


11. When we look to Chapter III of the old Code, we find Parts 
AandB deal with different matters. Sections 28 to 30 in Part A deal 
with powers of different Courts in determining their respective jurisdic~ 
tion while Section 31 to 35in Part “B”? merely prescribes limits as to 
sentences which a particular Court can impose. These latter provisions 
do not deal with jurisdiction of the Courts. Though it was open to the 
legislature while enacting the said Act to confer jurisdiction on any 
specified Court to try offences under that Act by overriding the jurisdiction 
already determined by the Code, the legislature never did so. By enact- 
ing section 36, the legislature merely obviated the limit on the sentence 
which the Presidency Magistrate or a Magistrate of the First Class could 
impose prescribed by section 32 of the old Code a provision in Part B of 
Chapter III. The amended provisions of the new Code has not changed 
‘the above scheme, This position having been brought to the notice of 
Mr. Dutta, the Public Prosecutor who appeared before the learned Judge 
City Sessions Court he has fairly conceded that his previous application 
was based on a mis-apprehension. Mr. Dey, however, stuck to his con- 
‘tention that section 36 of the said Act not only removes the disability as 
‘in section 32 of the old Code of 1898 which corresponds to section 29 
of the new Code, the same also confers the jurisdiction on such Magis- 
trates to try such offences. We are however, unable to accept this conten- 
tion. The distinction between section 26 which provides for jurisdiction 
and section 29 which corresponds to section 32 of the old Code which 
merely imposes a limit-as to sentences which Magistrates may pass are 
quite distinct and. distinguishable from each other. The provision in section 
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36 which clearly seeks to over-ride the bar as to sentence which a 
Magistrate can pass without over-riding the provision as to jurisdiction 
in section 26, cannot beso interpreted as to do the latter. There are 
provisions in the said Act itself, like section 15 and section 32 (prior to 
its amendments) which provided for jurisdictional matters. The legisla- 
ture was therefore quite conscious about the necessity of providing for 
jurisdiction as when it thought necessary, but did not do so in enacting 
section 36 and hence that section in our opinion should not be so inter- 
preted as to prescribe any specified jurisdiction in the manner contended 
for by Mr. Dey. In the circumstances, we accept the contention of Mr. 
Basu and the learned Advocate for the State who was appearing before 
us and hold that the learned Chief Metropolitan Magistrate was right in 
his view that the offence under section 27 (b) is exclusively triable by the 
Court of Sessions and he himself had no jurisdiction to try such an offence. 


12 Our attention has been drawn to an earlier decision of this 
Court in the case of (1) S & R of Legal Affairs v. M. G. Agarwalla, 1976 
CHN 6. Though in this decision it was held that an offence under sec- 
tion 27 (a) was also triable by a Metropolitan Magistrate when it was 
punishable with imprisonment which may extend to ten years, it 
was so decided on the provision of scetion 32 (2) of the said Act as it 
stood prior to its amendment by W. B. Act 42 of 1973. Section 32 (2) 
then provided 

(2) No Court inferior to that of Presidency Magistrate or of a Mogha of 

the first Class shall try an offence punishable under this Chapter”. 

13. It has been debated before us that a provision as above daly 
took away jurisdiction of Magistrates other than a Presidency Magistrate 
or a Magistrate of th> First Class to try offences under that Chapter but 
it did not confer ona Magistrate so specified any jurisdiction to try any 
offence under section 27 which being punishable with imprisonment for 
10-years was triable by a Court of Sessions under the Code.’ Jt is not nece- 
ssary for us to go into this controversy since the provision in section 32(2) 
of the Act stands omitted on its 1973 amendment. The position stands 
materially altered on the 1973 amendment as aforesaid as the provision 
construed to have conferred specified jurisdiction on such Magistrates is 
no longer there. This etal in that decision made that position clear in 
observing that an offence uniler section 27” was not exclusively triable by 
the Court of Sessions as the same remained under the concurrent jurisdic- 
tion of the Magistrate and the Court of Sessions till the Amending Act 42 
of 1973 was introduced”. This decision therefore does not support the 
contention put forward by Mr. De. 

14. Incidentally it has been pointed out by Mr. Basu, that so far 
as West Bengal is concerned Section 36 of the said Act has became wholly 
redundant since offences under the Act on amendment are either not 
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triable by Magistrates or if triable by Magistrates are within the competence 
of the Magistrates for the purpose of imposition of sentence. Position 
seems to be so but that is a position which has to be taken into consi- 
deration for those who are to revise legislations. That however has no 
bearing on the point now under consideration by us. 


15. Reference is therefore disposed of by answering the question 
of law referred to us in the manner indicated hereinbefore. 


16. Since we hold that the case is exclusively triable by the Court 
of Sessions and that the learned Judge, City Sessions Court wrongly trans- 
ferred the same to the Court of the Chief Metropolitan Magistrate by his 
order dated February 9, 1976 under section 228 (1) (a) of the Code [passed 
in Sessions Case No. 36 of 1975 (4th Bench)], we set aside the said order 
in the exercise of our powers of revision suo motu. We direct that the order 
of commitment dated September 9, 1975 would stand and the learned 
Judge; City Sessions Court must now proceed to try the case. 


Bhattacharys, J.: I agree. 


S.P.T. 
[I CIVIL REVISIONAL JURISDICTION } 
Before Mr. Justice Chittatosh Mookerjee. 
Decision : September 4, 1976 
Kanaital Chattapadhya ee a ...Petitionet 
Versus 
Satyendra Nath Mazumdar se .--Opposite Party* 


West Bengal Restoration of Alienated Land Act (23 of 1973), Secs. 
7 and 4—Appeal—Scope of—Special Officer’s duties under sec. 4—Order 
rejecting application for restoration, whether appealable—Conditions pre- 
cedent under clause {b) of sec. 4(1) are to be fulfilled before powers conferred 
by Act can be exercised—Maintainability of restoration application— 
Power of Appellate Authority to remand, to take evidence etc.--Suo moto 
exercise of power of superintendence under Article 227 of Constitution for 
doing justice to the case. 


One of the contentions urged by the petitioner is that section 7 of the 

West Bengal Restoration of Alienated Land Act 1973 provides for an appeal 
only against an order made under section 4(4) of the Act for restoration of 
the alienated land to the transferor, but in the instant case the Special 
Officer having rejected the application for restoration had in effect declined 


*Civil Rule No. 3215 of 1975, 
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to make any order within the meaning of section 4(4) of the Act and as 
against such an order was incompetent. 

HELD: The expression, ‘any order’ in the context of section 7 of 
the Act means that every order made under section 4(4) is appealable, 
That being so, the contention that an order rejecting an application for 
restoration is not an order made under sub-section (4) is not tenable. 

A perusal of section 4 indicates that after an application is entertained, 
the Special Officer under section 4(2) is required to cause a notice to be 
served upon the transferee for intimating him about the said restoration 
application, Sub-section (3) provides for hearing of the case by the Special 
Officer including reception of such evidence as may be adduced by the 
transferor and the transferee. Sub-section (4) provides for passing of final 
order on consideration of the evidence and on hearing the parties, An 
order either allowing an application under section 4 or rejecting the same 
comes within the ambit of section 414) of the Act. The extreme argument to 
the effect that in case the Special Officer is not satisfied that the requirements 
of section 4(1) have been fulfilled, he may not pass any order atall or in 
case he passes an order rejecting the application he does so in the 
the exercise wf his general power or inherent power, can not accepted, The 
proceeding under section 4 is u quasi judicial one and the Special Officer 
is required to passa reasoned order under sub-section (4) as to whether 
an order for restoration should be made or not. In other words, he has to 
decide whether the power conferred on him by section 4 should be exercised 
or not. The power of the Special Officer to pass an order under section 4 
includes a power either to allow the application or to reject it. The Special 
Officer is a persona designata. Therefore, no question of exer- 
cise of inherent powers in the matter of rejection of the application for 
` restoration could possibly arise. In that view of the matter, an order 
rejecting an application as well as an order allowing it would be appealable. 
Hence, section +(4) by necessary implication confers jurisdiction 
upon the Special Officer also to pass an order rejecting an application for 
restoration if he is not satisfied that the ‘conditions as indicated in section 
4(1) or such of them as may apply have been futfilled by the applicant.’ 

Another contention of the petitioner was that the instant case was 
not covered by clause (b) of section 4(1) of the Act and as such the 
restoration application should not have been entertained. 


HELD: Section 4(1) of the Act provides for restoration of land 
and not for reconveyance. The Legislature enacted the Act to provide for 
restoration of land alienated under circumstances mentioned in clauses (a) 
and (b) of section 4(1). Clause (b) is attracted to the case where a transfer 
, was made before the expiry of the year 1967 together. with an agreement, 
written or oral, for reconveyance of the land transferred. The Special 
Officer in dealing with an application for restoration has to satisfy himself 
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shat the two condition-precedents as referred to in clause (b) must exist 
Jor bringing a case within the ambit of section 4(1)(b) of the Act. The 
Spevial Officer acting under section 4 is not at all required to consider further, 
d.e. whether the agreement for reconveyance was still alive and enforceable or 
not. The only requirement of section 4(1)(b) is to ascertain whether 
there was a transaction by way of sale after the expiry of the year 1967 
accompanied by an agreement for reconveyance because the restoration 
is to be made in exercise of statutory powers conferred by the Act and 
not by way of specific performance of the agreement for reconveyance. 
Hence, the Special Officer is required only to satisfy himself that there 
was both a sale and an agreement for reconveyance. Once these two 
conditions are fulfilled a person may apply for restoration under section 
#(1) and the Special Officer after following the provisions of sub-sections 
(2), (3) and (4) of section 4 may either order for restoration or reject the 
application for restoration as the case may be. That being the position, the 
application for restoration before the Special Officer was quite maintainable. 

‘The present Rule was issued on 8.9.75. An interim order of 
stay was also granted on the same day. The Appellate authority made 
the final order on 23. 10. 75. The question is whether the order dated 23, 
10.75 can be sustained. 

HELD: The order of the 23rd can not be sustained. Even if the 
stay order of this Court granted on 8.9.75 was not communicated before 
the passing of the final order by the Appellate Authority, after the 
stay order is subsequently brought to its notice, the said Authority is 
bound to set aside and recall all orders which he might have made in 
ignorance of the stay order of this Court. 

HELD FURTHER: The provision for appeal in this Ac? is net 
self contained and exhaustive. The Appellate Authority in order to effectu- 
ally discharge its duties, must be deemed to possess sufficient power to direct 
the Special Officer to make consequential orders in terms of section 4(4) 
ofthe Act. An express provision for remand is not required to be con- 
Jerred upon the Appellate Authority in order to authorise issuance of a 
direction upon the Special Officer to determine the compensation, if any, 
payable to the transferee. Incidentally it may be pointed out that Section 
7 does not expressly provide that the Appellate Autherity would be entitled 
to receive evidence. Therefore, that part of the order of the Appellate Autho- 
rity asking for a report from the Junior Land Reforms Officer should be 
quashed. - 

Cases referred te : 

(1) Rayarappan v. Madhavi Amma, AIR 1950 SC 140 
(2) Malraj v. Murti Raghunathji, AIR 1967 SC 1386 
` Syma Prasanna Roy Chaudhury... sa .. for the petitioner 
Bhabesh Chandra Mitter and Miss Aruna Mukherjee 
we = ss .. for the opposite party, 
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The judgment of the Court was as follows :— 


The petitioner in this application under Article 227 of the Constitu- 
tion has challenged the validity and the legality of an order of the Sub- 
Divisional Officer, Ranaghat, acting as the appellate authority under 
Section 7 of the West: Bengal Restoration of Alienated Land Act, 1973. 
The said authority allowed an appeal preferred by the present opposite 
party against the order of dismissal of his application for restoration 
under Section 4 of the said Act made by the Speical Officer under the above 
Act for Chakdah and Haringhata. On 15th January, 1969, Satyendra 
Nath Mozumdar, opposite party in this Rule executed a Sale Deed. con- 
veying, 60 decimals of land out of Plot No. 664, Khatian No. 1141 in 
Mouza‘Mollabelia in favour .of the present petitioner for a consideration 
of Rs. 2500/-. On the same date the said vendor and the vendee executed 
an agreement for re-conveyance. On Sth May, 1973 the West Bengal 
Restoration of Alienated Land Act came into force. On 2ist March, 
1974, the present opposite party made an application under Section 4 of 
the said Act before the Special Officer, Chakdah-Haringhata, interalia, 
alleging that on account of distress, for maintenance of his family and for 
marriage expenses of his daughter he had: sold the aforesaid property on 
15th January, 1969 to the opposite party. He prayed for an. order of 
restoration of the said lands alienated. by him by the said kobala. The 
present opposite-party opposed the said application.: 


2. The Special Officer, Chakdah-Haringhata, by his order dated 16th 
October, 1974 rejected the prayer of the petitioner for restoration. The 
Special Officer interalia held that transferor had violated the terms and 
conditions of the said agreement for reconveyance as the time mentioned 
in the agreement for re-conveyance had expired. The transferror, who is 
opposite party in this Rule, being, aggrieved preferred an appeal under 
West Bengal Restoration of Alienated Land Act against rejection of his 
application for restoration passed by the Special Officer. As already 
stated, the Sub-Divisional Officer, Ranaghat acting as the appellate autho- 
rity by his order dated 18th July, 1975 allowed the said’ appeal and set -- 
aside the order of the Special Officer. He directed that the land be 
restored and called for report from J.L R.O., Haringhata, under sub- 
section (4) of seetion 4 of the Act in order to award compensation. 


3. Mr. Roy Chowdhury for the petitioner has made three-fold 
submissions before me. In the first place, he submitted that the appeal 
of the transferee opposite party before the Sub-Divisional Officer, Rana- 
ghat was not maintainable in law. According to Mr. Roy Chowdhury 
Seetion 7 of the Act provides for an appeal only against an order passed 
under Section 4 (4) of the Act for restoration of the land transferred to the 
transferor ; but in the instant case the Speical Officer having rejected 
the restoration application of the transferor in effect had declined to 
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pass any order under Section 4 (4) of the Act and therefore an appeal 
against the said order was incompetent. 


1 4. Having given my anxious consideration to the arguments of Mr, 


Roy Chowdhury, I am unable to accept the same. Proviso to Section 7 of 
the West Bengal Restoration of Alienated Land Act lays down that any 
person who is dissatisfied with any order made under sub-section (4) of 
Section 4 may, within thirty days form the date of such order, apply in 
the prescribed manner to the Collector and the decision of the Collector 
upon such appeal shall be final. The proviso to Section 4 does not pres- 
cribe that only an order allowing prayer for restoration under stib-section 
(4) of Section 4 would be appealable. Therefore, the analogy drawn by 
Mr. Roy Chowdhury with the provisions of Order 43, Rule t;-Clauses (d), 
(k) and (1) of the Code of Civil Procedure does not hold good inas- 
much as the language used in these clauses is entirely different. The 
expression ‘any order’ in the context of Section 7 means every order 
made under Section 4 (4) would be appealable. Therefore, I overrule 
the contention of Mr. Roy Chowdhury that an order rejecting an appli- 
- cation for restoration is not an order under sub-section (4). A perusal 
of Section 4 would indicate that after an application is received, the 
Special Officer under sub-section (2) of Section 4 is required to cause a 
notice to be served on the transferee about the said restoration application, 
Sub-section (3) enjoins hearing of the case by the Special Officer including 
reception of such evidence as may be adduced by the transferor and thz 
transferee. Sub-section (4) of Section 4 provides for passing of final order 
upon consideration of the evidence and after hearing the parties. In my 
view, an order either allowing an, application or rejecting an application 
under Section 4 comes within the ambit of sub-section (4) of Section 4 of 
the Act. I cannot accept the extreme argument of Mr. Roy Choudhury 
that in case the Special Officer’ is not satisfied that the requirements of 
Section 4 (1) have been fulfilled he may not pass any order at all or in 
case he has passed an order rejecting the application he does so in the exer- 
cise of his general power or inherent power as Mr. Roy Choudhury puts it, 
The whole proceeding under Section 4 isa quasi-judicial one and the 
Special Officer is required to pass a reasoned order under sub-section (4) 
as to whether an order for restoration should be made or not. In other 
words, he decides whether the power conferred upon him by Section 
4 should be exercised or not. The power of the Special Officer to pass 
an order under Section 4 includes a power either to allow or to reject. The 
Special Officer is a persona designata. Therefore, no question of exercise 
of inherent powers in the matter of rejection of the restoration application 
could possibly arise. In the above view, an order of rejection as well as 
an order allowing an application would be appealable. The view 
„taken in this case finds some support _from the decision in (1) Rayarappan 
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v. Madhavi Amma, AIR 1950 SC 140 which held that an order removing 
a Receiver is an order under Order 40, Rule 1 and, as such, appealable 
under Order 43, Rule 1(s) of the Code of Civil Procedure. Mahajan J., 
who delivered the judgment in the said case held :— 

“If order 4, Rule 1, Civil Procedure Code is read along with Section 16 of the 
General Clauses Act, 1897, then it follows by necessary implication that the order 
of removal falls within the ambit ofthat rule and once that decision is reached, 
it becomes expressly appealable under the provisions of Order 43, Rule 1 (8) 
which makes all the orders made under Order 40, Rulo 1 appealable,”’ 


Therefore, by the same analogy, I would hold that Section 4(4) of the 
West Bengal Restoration of Alienated Land Act, by necessary implication 
confers jurisdiction upon the Special Officer, also to pass an order rejec- 
ting a restoration application, if he is not satisfied that the conditions of 
Section 4(1), or such of them as may apply, have been fulfilled by the . 
applicant. 


5. Imay proceed to examine the next submission of Mr. Roy 
Choudhury that in the instant case one of the witnesses of the applicant had 
stated that the transaction between the parties amounted to a mortgage. 
Mr. Roy Chowdhury was right in his submission that only a transaction 
by way of a sale comes within the ambit of the West Bengal Restoration 
of Alienated Land Act, 1973. But J cannot permit Mr. Roy Choudhury. 
to urge in this Court for the first time that in the instant case transaction 
cannot be termed as a sale coming within the scope of the above Act. The 
applicant, who is the opposite party, claims that the transfer was by way 
of sale with an agreement for reconveyance. The petitioner before me 
did not deny that there was a sale deed in his favour together with an 
argeement for reconveyance on 15th January, 1969, but claimed that the 
period of time specified in the agreement for reconveyance had expired and 

the order for restoration could no longer be made. No ground was also taken 
either before the Special Officer or before the Appellate Authority that 
the transaction was not a sale. In the above view, I hold that there is no . 
substance in the second point raised by Mr. Roy Choudhury. The third 
submission made by Mr. Roy Choudhury is that the present case was not 
covered by Clause (b) of Section 4(1) of the Act. Clause (b) stipulates 
‘two conditions.—(1) the transfer in question had been made after the 
expiry of the year 1961 and (2) there was an agreement, written or oral, 
for reconveyance of the land transferred, to the transferor. Mr. Roy 
Choudhury tried to contend that the agreement for reconveyance conte- 
mplated under Clause (b) of Section 4 (1) means a valid and enforceable 
agreement. He drew my attention to the recital in the agreement for 
reconveyance dated 15th January, 1969 and submitted that time was the 
essence of the said contract and the last date for tendering consideration 
money by the transferor was 14th January, 1973. The West Bengal 


m 
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Restoration of Alienated Land Act came into force on 5th May, 1973 after 
the agreement had expired, according to Mr. Roy Choudhury. Therefore, 
the transferor did not fulfil the requirements cf Clause b) of Section 4 
(1) of the Act for obtaining a restoration order from the Special Officer. 


6. Section 4 (1) provides for restoration of and not for recon- 
veyance, The Legislature enacted the Act to provide for restoration of 
land alienated urder the circumstances mentioned in Clauses (a) and (b) of 
Section 4(1) of the Act. Clauss (b) is attracted in case a transfer was made 
before the expiry of the year 1967 togteher with an agreement, written or 
oral, for reconveyance of the lands -transferred. Tke Special Officer in 
dealing with an application for restoration has to satisfy himself that 
these two condition precedents existed for bringing a case within the 
ambit of Section 4 (1) (b) of the Act. The Special Officer under Section 4 
is not required to further consider whether the said agreement for reco- 
nveyance was still alive or enforceable or not. As I have already observed, 
the restoration is made in the exercise of „the statutory power conferred 
by the, above Act and not by way of specific performance of the agreement 
for reconveyance. Section 4(1) (b) only requires that there was a transa- 
ction by way of sale after the expiry of the year 1967 accompanied by an 
agreement for reconveyance. Therefore, the Special Officer is only’ to 
satisfy himself that there was both a sale and an agreement for reconvey- 
ance. Once these two conditions are fulfilled a person under Section 4(1) 
may apply for restoration and the Special Officer after following the 
provisions laid down in sub-Sections (2', (3) and (4) of Section 4 may 
either order for restoration or reject the restoration application as the 
case may be. In the above view, I hold that the restoration application 
was maintainable before the Special Officer. 


7. Mr. Roy Chowdhury has drawn my attention to the fact that 
this Rule was issued on September 8, 1975 whereas the Appellate Autho- 
rity passed his final order on 23rd October, 1975. In my view, the said 
order dated 23rd October, 1975, cannot be sustained and the same should 
be set aside. I propose to quash the subsequent proceedings in the 
exercise of my suo moto powers of superintendence under Article 227 of - 
the Constitution. In the first place, even if the stay order of this Court 
granted on September, 8, 1975 was not communicated before passing of 
the final order by the Appellate Authority, after the said stay order is 
subsequently brought to its notice, the said’ Authority is bound to set 
aside and recall all orders which he might have made inspite of the 
granting of the said stay order. In this connection see observations 
of the Supreme Court in (2) Mulraj v. Murti Raghunathji in AIR 1967 
SC 1386. Further in this case, the Appellate Authority held that the 
transferor was entitled to a restoration order which was refused by the 
Special Officer. In the facts of this case, the Appellate Authority instead 
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of diecie the J. L. R. O. to submit a report ‘regarding the compensa- 
tion payable to the transferee in terms of Section 4, Sub-Sec, (4) in order 
to enable him to decide the matter of compensation, it ought to have 
remitted the matter to the Special Officer for determination of the com- 
pensation, if any, payable. In my view such remit is consequential 
and incidental to the powers conferred upon the ‘Appellate Authority. 
The provisions of the present Act to appeal are not self-contaiaed and 
exhaustive. The Appellate Authority in order to effectually discharge its 
duties,- must be deemed to possess a power to direct the Special Officer to 
pass consequential orders in terms of Sec. 4 (4) of ‘the Act. An express 
provision for remand is not required to be conferred upon the Appellate 
Authority in order-to authorise issue of a direction upon the Special 
Officer to determine the compensation, if any, payable to the transferee. 
It may be also pointed out that Section 7 does not expressly provide that 
the Appellate Authority would be entitled to receive evidence. Therefore, 
it would bein consonance with’ ‘justice to direct that the order of the 
Appellate Authority for the report from the J, L.R.O. should be 
quashed and the matter should be remitted to the Speical Officer now for 


the determination of the compensation in terms of Section 4 (4) in accor- ` 


dance with law. I, accordingly, dispose of the Rule in the following 
terms :— 


I uphold the order of the Appellate Authority setting aside the 
order of the Special Officer rejecting the restoration application | of 
opposite party under Section 4 (4) of the Act ; but, I sct aside the order of 
the Appésllate Authority so far as it called for the report from the “Junior 
Land Reforms Officer. Instead I direct that’ the matter be now sent to 
the Special Officer, Chakdah-Haringhata for determination in accordance 
with law of the compensation, if any, payable to the transferee in respect 
of the transfer in question. 


“8. Let the records go down expeditiously. There will be no 
‘order as to costs. 
P. R. ——— 


{ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Sachindra Kumar Bhattacharyya. 
Decision : Sepieaiber 2, 1976 
Krishnadhan Chatterjee T ; f say Appellant 
l Versus 
Ajit Kumar Mitra & Ors. gui isa Respondents” 
Partition Act (4 of 1893), Sec: 4—Order made under—Whether a 
decree —Certified copy of decree not filed with Memorandum of appeal-~ 
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Whether appeal is ‘incompetent— Three conditions to be fulfilled before 
any order under sec. 4 can be ntade— What directions to be given by court 
in making order under sec. 4—Section gives no indication as to how 
decree ‘is to be passed—Nature of decree to passed—Provisions under 
Or 20, rule 14 C.P.C te be complied with, as far as possible — Valuation 
of share to be fixed by conrt—How valuation to be assessed. 

In the second appeal arising out of a suit for partition of a dwelling 
house the appellant challanged the appellate decree. on three grounds. 
Firstly, it was contended that the lower appellate court went wrong in 
holding that the appeal was not maintainable inasmuch as no certified 
copy of the trial court’s decree was filed. In elaborating this contention, it 
was urged that the order for sale under section 4 should be deemed to 
be a decree within the meaning of section 2 of the Code of Civil Proce- 
dure by virtue of the provisions of section 8 of the Partition Act and 
the appeal against that order need not be. accompanied by a certified 
copy of the decree. Secondly it was contended that there being no 
direction for sale of plaintiff’s share in accordance with the provisions 
of.section 4 of the Partition Act, the trial court was incompetent to refer 
the matter to the Pleader Commissioner for ascertaining the valuation 
of the plaintiff’s share and in accepting such valuation as made by the 
Said commissioner. Thirdly, it was contended that’the valuation as made 
and accepted was perverse. 

HELD: By reason of the deeming provisions of section 8 of the 
Partition Act, an order made under section 4 of the Partition Act is to be 
treated as a decree and no formal expression of the Court’s decision 
need be drawn up in such cases but if drawn up, should necessarily accom- 
pany the copy of the order made under section 4 when an appeal against 
the order under section 4 is filed. That being the position,. the lower 

` appellant court was in error in treating the appeal as incompetent in view 
of the provisions of Order 41, rule I of the Code of Civil Procedure. The 
appeal is therefore competent before the lower appellate court. 


Section + of the Partition Act contemplates three conditions to be fulfilled 
before the Court can take action under it. The first is that their must be a 
dwelling house belonging to an undivided family. The second is that a share 
thereof should have been transferred to a person who is nota member of 
such family. The third is that the transferee should sue for partition. 
It is only where these three conditions are fulfilled, a share holder of the 
family is then entitled to purchase the undivided share of the stranger 
transferee provided he gives an undertaking to buy the share of the trans- 
feree and upon such undertaking being given the court may make the valua- 
tion of such share and direct sale of the same to the pre-empting share 
holder. f i i 

Order 20, rule Ì4 of the Code of Civil Procedure provides for the 
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requisites of the decree in Pre-emption suits and the Court in dealing with 
an application under section $ of the Partition Act where it directs sale 
of such share whether in the Preliminary decree or in the Final decree, 
should follow the direction as appearing in Order 20, rule 14 (c) of the 
Code, with suitable modifications, namely, to direct sale of the share of 
the stranger transferee ata valuation made by the court and direct the 
pre~emptor to deposit the purchase money so fixed within a certain date 
together with such costs as the court may direct and upon such deposit 
being mide the share of the stranger purchaser shall be taken to have 
accrued asand from the date of such payment with a direction that the 
stranger purchaser shall deliver up possession of the property it obtained 
by him to the pre-emptor and the stranger purchaser will be given the 
liberty to withdraw the purchase money upon compliance. If the pur- 
chase money be not deposited in terms of the directions contained in the 
order of the court, the application under section 4 shall be rejected witk 
such arder as to cost as the Court may consider it fit and proper. If 
the direction for sale under Sectian 4 is given at the time either of the 
Preliminary Decree or the Final Decree, the Court shall alse 
direct that in the event of the pre-emptor not depositing purchase money 
within the time fixed, the stranger purchaser will be entitled to have his 
allotment in terms of the final decree. 


The valuation as assessed by Commissioner was improper and 
unreasonable, 


Cases referred te : 


(1) Ganga Dutt Murarka v. Bibhabati Debi, (1955) 60 CWN 871 
(2) Debendra Nath Sinha v. Narendra Nath Sinha, (1925) 30 CWN 479 
(3) Kamala Dasi v. Taurapada Mukerjee, (1910) 15 CLJ 498 
(4) Kalipada v. Tagar Bala, AIR 1969 Pat 270 
(5) Nitish Chandra vy, Promode Kumar, AIR 1953 Cal 18 
(6) Niranka Sashi Roy v. Swarganath Banerjee, ATR 1926 Cal 95 
(7) Krishna Kar y. Kanhu Charan Kar, AIR 1962 Orissa 85 i 
(8) Govindji Dosa v. Kanji Mavji, AIR 1952 Kutch 14 
(9) Chaudhuri Md. Sulaiman Khan y, Mt. Amirjan, AYR 1941 All 281 
(10) Sumitra v. Dhunnu Bhiwji, AIR 1952 Nag 193 
Tarun Chatterjee pe .. for the Tilhi 
Haridas Ghose i z 5 Jar the Respondents 


The judgment of the Court was as follows :— 


This appeal by the plaintiff is directed against the concurrent decision 
of the courts below and arises out of a final decree in a suit for partition. 


2. Facts which are no longer in dispute may briefly be stated : 


The plaintiff who isa stranger purchaser purchased six annas 
interest by a Kobala dated 15,2.76 and thereafter sued for partition of 
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share in the said suit property, Defendant No. 2 who is also a stranger 
purchaser of two annas share in the aforesaid Bhiti, tank and Bagan pro» 
perties was made a party defeadant in the suit. The property originally 
belonged to the predecessor of defendant No. 1 wh) contested the suit 
for partition, inter alia, asserting his right to pre-empt the portions purch- 
ased by the plaintiff and defendant No. 2 under section 4 of the Partition 
Act. Th suit was decreed in the preliminary form on June 1, 1960, by 
the learned Munsiff and the Court gave defendant No. | the liberty to 
purchase the shares of the plaintiff and defendant No. 2 under sec. 4 of 
the Partition Act. On September 26, 1962; defendant No. 1 filed two 
petitions, one for making the decree final, inter alia, invoking his right 
under sec. 4 of the Partition Act and expressed his intention to purchase 
the shares of plaintiff and defendant No. 2 and another for bringing on 
record the heirs of deceased respondent No. 2 who died in the meantime. 
The substitution having been effected the Court directed appointment of a 
Pleader Commissioner on November 19, 1964 directing the Pleader Com- 
missioner for making partition in terms of the preliminary decree passed 
in the suit and for valuation of the property that the defendant No. 1 inte- 
nded to purchase under sec: 4 of the Partition Act. The Commissioner 
submitted his report on November 29, 1966 to which the plaintiff filed an 
objection. The objection against the Commissioner’s report was heard on 
February 22, 1967 on which idate the Court’ overruled the objection and 
accepted the report and map of the Pleader Commissioner, made the pre- 
liminary decree final with the Commissioner’s report and map being made 
part of it. Oa March 3, 1967, the defendant prayed for permission to 
deposit a sum of Rs. 1,415,63 and the challan for the amount was passed. 


3. Against this decision of the learned Munsiff accepting the Comm- 
issioner’s report and making the. decree final the plaintiff preferred an 
appeal to the learned District Judge, Hooghly; who dismissed the appeal 
on the two-fold grounds that the appeal was incompetent and that the 
valuation of the Conimissioner was rightly accepted by the learned Munsiff. 
Accordingly, the learned District Judge dismissed the appeal and it is 
against this decision that the plaintiff preferred the Second Appeal to 
this Court. ° 


4. Mr. Tarun Chatterjee, learned Advocate appearing for the appe- 
Hant has assailed the decision of the learned J udge on three grounds. In 
the first place it was contended that the learned Judge was in error in 
holding that the appeal was incompetent as no certified copy of the decree 
was filed. Mr. Chatterjee contends that an order for sale under sec. 4 of 
the Partition Act is deemed to be a decree within the meaning of Section 
2 of the Code of Civil Procedure by virtue of the provisions of Section 8 
of the Partition Act and an appeal against the said order need not be 
accompanied by the certified copy of a decree in terms of Order 41, Rule 1 


.e ay 
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of the C.P. Code. In the second place, Mr. Chatterjee contends that there. 
being no direction for sale of plaintiff’s share in accordance with the pro- 
visions of Section 4 of the Partition Act the learned Trial Court was incu- 
mpetent to refer the matter to the Commissioner for ascertaining the 
valuation of plaintiff’s share or for accepting the same. Form of the decree, 
passed in the suit was also challenged by Mr. Chatterjee. Lastly, Mr. 
, Chatterjee contended that the valuation arrived at by the Courts below ` 
was clearly erroneous and against the weight of evidence on record and 
as such should be set aside by this Court. 


5. Mr. Haridas Ghose, learned Advocate appearing for the respon- 

dent Nos. 1 and 2 upheld the order of the Courts below both on the ground 

of incompetency of appeal before the learned District Judge and also as to 

the form of the decree passed in this case. Mr. Ghose further contended 

that the finding of the Court of Appeal below on the question of valuation 
being a question of fact could not be interferred with by this Court in 
Second Appeal. g 


; 6. Before I take the first objection of Mr. Chatterjee it will be 
useful to refer to certain dates. The decision of the learned Munsiff 
making the preliminary decree final was passed on February 22, 1967. 
On March 23, 1967, the plaintiff filed the appeal before the District 
Judge, Hooghly and on April 7, 1967, the decree was sealed and signed by 
the learned Munsiff. On April 27, 1967, the appeal was admitted by the 
learned lower appellate court on the representation that the decree had 
not till then been drawn up. The learned Judge pointed out in his 
order dated April 27, 1967 that the appeal arises out of an order 
passed under sec. 4 of the Partition Act and as the dectee had not 
been drawn up then the appeal was directed to be admitted. The learned 
Judge pointed out that even though the decree was drawn up on 7.4.67 
and the certified copy was made ready it was represented to the Court 
on 27.4.67 that the decree had not been drawn up yet. The learned Judge 
thought that the certified copy of the decree should have been filed even 
at the subsequent stage of the appeal after obtaining time from the 
Court for the purpose. It appears from the Order Sheet of the Appellate 
Court that on April 4; 1967, the learned Judge recorded an order on the 
prayer of the appellant for dispensing with the filing of the certified copy 
of the decree on the ground that the decree was not drawn up in the 
Court below and the information slip was also annexed in support of the 
petition and the matter was deferred till April 27, 1967 when the appeal 
was admitted. It is true that the plaintiff appellant took the certified 
copy of the decree before the appeal was admitted but it was not pointed 
out to the Court on 27.4.67 that the decree had not been drawn. Mr: 
Chatterjee appearing for the appellant relied on the provisions of the 
Partition Act and certain decisions of this Court contending that an 
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Order passed under sec. 4 of the Partition Act directing sale of a share 
Shall be deemed to be a decree within the meaning of Section 2 of the C.P.C. 
in accordance with the provisions of Section 8 of the Partition Act. This 
deeming provision according to Mr. Chatterjee clothes the order passed 
under sec. 4 with the colour of a decree and no formal decree is required 
for preferring an appeal to the appellate court. In support Mr. Chatterjee 
referred to the provisions of Section 47 and of Sec. 144 of the C. P. C. 
which also deemed to be decrees within the meaning of sec. 2 of the 
Code. By virtue of the definition of a decree in sec. 2 (2) of the C.P.C. the 
determination of any question within Sec. 47 or of Section 144 of the 
Code shall be deemed to be a decree. Mr. Chatterjee accordingly con- 
tended that an order under sec. 4 of the Partition Act is at par with orders 
made under sec. 47 and sec. 144 of the Code of Civil Procedure as also sec. 
158 (3) of the Bengal Tenancy Act, and it is not necessary that appeals 
against such orders should be accompanied by a copy of the decree. In 
support Mr. Chatterjee relied upon the case of (1) Ganga Lutt 
Murarka v. Bibhabati Debi (60 CWN page 871), (2) Devendra Nath Sinha 
v. Narendra Nath Sinta (30 CWN page 479) and (3) Kamala Dasi v. 
Tarapada Mukerji (15 CLJ 498). In the last cited case of Kamala Dasi 
the question arose for the decision of a Division Bench of this Court 
whether an appéal against an order passed under sec. 47 of the Code of 
1908 was out of time and should be registered. The Division Bench held 
that in the case of an order quite as much as in the case of a decree, 
there may be a judgment which ‘gives a statement of the grounds upon 
which the decree or order is based. Hence a Memorandum of Appeal 
preferred against such a decree or order should be accompanied by a 
copy of the judgment as also by a copy of the decree or order as the case 
may be. In cases of execution proceedings, however, although there is 
a judgment, an order, that is the formal expression of the decision, is 
not frequently drawn up. In such cases, the concluding portion of the 
judgment which embodies the order, may be treated as the order against 
which the appeal is preferred and time would run from the date of such 
order. In the case of (2) Debendra Nath Sinha the question arose for 
decision of another Division Bench of this Court was whether time for 
filing appeal under, Schedule III, clause 4, of the Bengal Tenancy Act 
incase of an order passed under sec. 153 (3) of the Bengal Tenancy 
Act, 1885 should run from the date of such order and whether it was 
necessary to file formal decree following such orders along with the Memo- 
randum of Appzal. Sec. 158 (3) of the Bengal Tenancy Act, interalia, pro- 
vides that the order on any application made under that section shall have 
the effect of, and be subject to, the like appeal as a decree. The Division 
Bench held that the plain meaning of the Section was that an order 
passcd under sec. 158 (3) should be regarded as a decree under Schedule 
HII, Clause 4 and time should run from the date of the order when it was 
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pointed to their Lordships that in such cases the courts below mii 
drew up formal decrees in order to show the result of the litigation, their 
Lordships observed as follows: “But I am unable to hold that .such 
decrees must be filed along with the Memorandum of Appeal and that the 
time for presentation of appeals ought to be calculated from the dates, of 
such decrees.”. The case in (1) Ganga Dutt y. Bibhabati, arose out of an 
order passed under sec. 4 of the Partition Act and a Division Bench of this 
Court vested with the jurisdiction to hear miscellaneous appeals arising 
out of orders was faced with a challenge that an order for sale passed under 
sec. 4 of the Partition Act which is deemed to be a decree within the 
meaning of Sec. 2 (2) of the, C.P.C. is really an appeal from decree and 
not an appeal from an order and as such the Division Bench had no juri- 
sdiction to hear such appeal. The Division Bench held that an order made 
under sec. 4 of. the Partition Act, which is deemed to be a decree within the 
meaning of the C.P.C. is on par with orders under Sections 47 and 144 
of the C.P.C. and consequently the appeals therefrom may be classified 
‘in the same way as appeals from orders under sec. 47 and_sec. 144 of the 
Code. Equally reasonably appeals from orders under section 4 of the 
Partition Act may be classed as appeals from original decrees. The Divi- 
sion Bench further held that it was impossible to say that it was worng to 
classify them as appeals from orders. The question whether the appellant 
had to put in the copy of the decree of such appeal was not, however, the 
subject-matter in issue in any of these decisions but it is obvious that by 
reason of the deeming provision of Section 8 an. order under Sec. 4 of the 
Partition Act is to be treated as a decree and no formal expression of the 
Court’s decision need be drawn up in such cases or if drawn up should 
necessarily accompany the copy of the order passed under sec. 4 against 
the appeal filed in the superior court. That being the position, the learned 
District Judge, in my opinion, was in error in treating the appeal as inco- 
mpetent on the authority of Order 41, Rule 1 of the Code. 


7. Mr. Ghose for the respondent sought to distinguish the desision 
of the learned lower Appellant Court on the footing that the appeal was 
not against any order passed under sec. 4 of the Partition Act but an 
appeal against the final decree in a partition suit and as such the learned 
Appellate Court was perfectly justified in throwing out the appeal as 
incompetent in the absence of the decree. According to Mr. Ghose 
the order passed under sec. 4 has merged into the final decree which is 
really under appeal in this case and in support relied on a Single Bench 
decision of the Patna High Court in the case of (4) Kalipada ~v. 
Tagar Bala, AIR 1969 Patna 270. In that case a preliminary decree was 
passed in a partition suit and the appeal was directed against the decree 
and the learned Judge of the Patna High Court held that whatever was 
done prior to the passing of the preliminary decree has merged into 
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the decree which was then under appeal and such questions whether 
sèc. ` 4 was applicable or not to the facts of the case or part in the preli-- 
minary decree and can be agitated in the Second Appeal. Another deci- 
sion on which Mr. Ghose relied is the case of (5) Nitish Chandra v. Promode 
Kumar (AIR 1953 Calcutta page 18). That decision arose out of an order 
rejecting an application undér sec. 3 of the Partition Act after an order 
for sale was made under sec. 4 of the Partition Act. That order was 
passed during the proceeding of a final decree in a Partition suit and in 
the context of Section 3 of the Partition Act. The contention of Mr. Ghose 
in the circumstances in my view cannot be accepted and the appeal there- 
fore must be held to be competent before the learned District Judge. 
_, . 8. The next contention of Mr. Chatterjee was that there was no 
order directing sale of the share in accordance with the provisions of sec. 
4 by the. Court .and as such the whole procedure adopted was irregular. 
Section 4 contemplates three conditions before the Court can take action 
under it. The first was that. there must be a dwelling house belonging to 
‘an undivided family. , The second was that the share thereof should have 
been transferred to a person who is not a member of such a family and the 
third is that the transferee, should sue for partition. It is no longer dispu- 
ted before me that those three basic, conditions contemplated under sec. 4 
of tit Partition Act are present in the instant case. Calling for the 
operation of section 4 whether a stranger transferor has sued for partition 
in respect of an undivided family dwelling house on the basis of his purcha- 
se of a share therein section 4 comes into play only after: the Court has 
found that the transferee was entitled to partition. - This view was taken 
by a Division Bench in the case of (6) Niranka Sasht Roy v. Swarganath 
Banerjee (AIR. 1926 Cal page 95). In fact that decision goes even further 
and lays down that no order can be passed under section 4 of the Partition 
Act before the Court.has fund that such a transferee has succeeded in 
establishing his claim for partition of undivided family dwelling house. It 
is only where the three aforesaid conditions are fulfilled any share-holder 
of the family is entitled to buy share of the stranger transferee - provided 
he gives an undertaking to buy a share of the transferee and upon such 
undertaking being given the court may make a valuation of such share 
’ and direct sale of the same to the pre-empting shareholder.: It is clear, 
therefore, that the preempting share holder must give an under- 
taking to the court to buy the share of the ‘stranger transferee at a 
valuation to be made by the court and such an ‘undertaking, it has been 
pointed out in several cases, must be an unconditional undertaking to 
buy up a share-or at any rate a substantial compliance with the provisions 
of section 4. Reference may in this connéction be made tothe case of 
(7) Krishna Kar v. Kanhu Choran Kar, AIR 1962 Orissa 85 and (8) Govin- 
dji Dosa v. Kanji Mavji, (ATR 1952 Kutch 14). In the latter cited decision 
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it was further pointed out ‘that itis one of the prime condition in an 
application under section 4 that the applicant should give an unconditio- 
nal undertaking to buy the share from which he cannot subsequently 
resile. If we examine the records of the proceedings in the instant case 
_it is obvious that the leatned trial court in the instant case adopted a 
somewhat queer proceeding in dealing with the application under section 4. 
The defendant No. 1 in his defence (paragraph 14) no doubt set up a def- 
ence that shs was entitled to preempt the shire of the plaintiff under sec- 
tion 4 of the Act as the plaintiff was a stranger to the family and a man of 
different caste. This assertion in the defence. of cours: was followed up 
in the evidence of the defence, nonetheless the court in the preliminary 
decree dated 1.6.60 gave defendant no. 1 liberty to purchase shares of 
the plaintiff and the defendant no. 2 under section 4 of the Partition 
Act. There was no undertaking on the part of the defendants as, 
contemplated under section 4 of the Act and as interpreted in (7) AIR 
1962 Orissa 85 and (8) AIR 1952 Kutch 14. Assuming that the asser- 
tion made by the defendant in paragraph 14 of his written statement is 
sufficient compliance with the provision of section 4, the court clearly 
failed to act in terms of th: section or to direct the sale of the share, but 
merely gave the defendant liberty to purchase the shares of the plaintiff 
and defendant no. 2 under section 4 of the partition Act. Mr. Ghose 
drew my attention to au application filed by the defendant on Sepigmber 
26, 1962 interalia stating that he has bzen permitted to preempt 6 annas 
shares of the plaintiff and 2 annas share of the defendant No. 2 in the suit 
property and he was’ willing to purchase the shares of the plaintiff and 
defendant No. 2 and also prayed for ascertaining the valuation of the said 
share by appointment of a pleader Commissioner. If this application 
is to be treated as an application under section 4 of the Partition Act, 
it would be obvious that there was no order of the Court directing sale in 
terms of section 4 in the instant case. The trial court in making the dec- 
ree final merely accepted the commissioner’s report and made the preli- 
minary decree final. The decree that was actually drawn up would 
show that there is no direction for sale at a valuation made by: 
the court nor does it contain any direction as to how the transfer 
was to be effected. This takes us to the form of a decree in a 
partition suit where one of the shareholders had been permitted to 
preempt under section 4 of the Partition Act. The question came up for 
consideration before the Allahabad High Court in the year 194! by Dar, 
J. in the case of (9) Chaudhuri Md. Sulaiman Khan v. Mt. Amirjan 
(AIR 1941 All 281) where it was pointed out that in such cases ordinarily 
the purchaser should be asked to deposit in court the purchase money 
by a time fixed by the court. If the purchaser deposits the said purchase 
money within the time allowed by the court, a decree should be passed 
in the suit in favour of the purchaser declaring that all rights of the 
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plaintiff or persons claiming partition in the property in suit had been 
transferred by a court sale in favour of the defendant on payment of the 
said sale price and the plaintiff’s claim for partition stood dismissed. It 
was pointed out therein that if necessary the sale certificate may also be 
issued to the purchaser and in case of default by the preemptor the 
decree for partition should be made in favour of the plaintiff and the 
work of allotment should proceed. This decision was followed by a 
Single Judge of the Nagpur High Court in the case of (10): Sumitra v. 
Dhannu Bhiwji and the learned Single Judge in that case in allowing the 
appeal directed the defendants to deposit in the trial court a certain sum 
on or before a certain date for payment to the plaintiff for the purchase 
of his $rd share of the -plaintiff of the site in suit and the plaintiff’s 
claim for partition and separate possession of that share shall 
stand dismissed. There was a further direction that if defendant 
Nos. 2 and 3 failed: to make the deposit by the time fixed their 
claim under section 4 of the Partition Act would stand dismissed and 
the plaintiff would be entitled to apply for partition of his #rd_ share 
and for separate possession. In this connection reference may be 
made to Order 20, Rule 14 of the Code of Civil Procedure which provides 
for a decree in a preemption suit. Order 20 Rule 14 of the Code provides 
for the requisites of the decree in a preemption- suit ‘and the court in dea- 
ling with an application under section 4 of the Partition Act where it dire- 
cts sale of such share whether in the preliminary ‘decree or if the final 
decree, should, in my view, proceed to follow the directions contained in 
the provisions of Order 20 Rule 14 (1) with suitable modification, namely 
to direct sale of the share of the stranger purchaser at a valuation made 
by the court and direct the preemptor to deposit the purchase money so 
fixed within a certain date together with such costs as the court may 
direct and upon such deposit . being made the share of the stranger purch- 
aser shall be taken to have accrued as.and from the date of such payment 
with a direction that the stranger purchaser shall deliver up possession of 

the property if obtained by him to the preemptor and the Stranger purchaser 
will be given the liberty to withdraw the purchase money upon compliance; 
If-the purchase money is not deposited in terms of the directions contained 
in the court’s order the application under section 4 shall be rejected with 
such order as to costs as the court consider it fit and proper. The direc- 
tion for sale under section 4 is passed at the time either of the preliminary 
decree or the final decree, the court shall direct that in the event of the pre- 

. emptor not depositing the purchase money within the time specified, the 
stranger purchaser will be entitled to have his allotment in terms of the 
final decree. 


9. Coming now to the question of valuation it is to be pointed cut 
that the courts below have approached the matter from an entirely 
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wrong angie ad the EAN E also conden a ‘att deed AN by 
the plaintiff on the ground that’the purchaser was. compelled to purchase 
smiall piece of land under circumstances for which he had to pay an ex- 
horbitant rate. This document though produced before the Commissioner 
was ignored by the learned trial court on the footing that it was: not 
produced before the Commissioner and the learned trial court failed to 
consider a very important matter before it. The learned appellate court 
no doubt considered this document and rejected it, but the reasons given 
by him does not appear to be convincing. . The Commissioner: mainly’ 
relied upon oral testimony of three witnesses who failed to prove this com- 
petency as persons compéetent.to speak on matters of valuation. They spoke 
only about the character of the doba, which, according to them, were 
shallow and filled.with watter hyacinth. The valuation suggested by the 
three witnesses far the plaintiff was not in any way supported by. any 
document and should as:such have been accepted by. the learned Commi-. 
ssioner. Two of the witnesses obviously did :not reside near. the place 
where the land is situated and in respect of one. witness the plaintiff -was 
denied of his right of cross-examination for which no reasons are recorded, 
The plaintiff appears to have purchased this property in the year 1955 for 
a sum of Rs. -2800--and .odd and the Commissioner assessed the: valuation 
of this share of the plaintiff. at Rs. 1400/-only for which basica- 
lly he did not give cogent reasons. The Commissioner could 
have adopted ‘a: different: test. In the instant case if no 
suitable. document is forthcoming in ‘support -of either. parties’ 
contention, namely ‘cost of- filling up of the doba and deducting the 
adjoining - bagan land of plot no. 7505 which was:assessed «by. the Commi- 
ssioner as Rs. 200/- per cottah.. In the. absence of anything better to 
go by that would have been a better method for ascertaining the valua- 
tion of the doba in the instant case.. In any event I find that the : valua- 
tion made by the Commissioner is on the materials improper and 
unreasonable and the. appeal accordingly must be allowed and the case 
is sent back to the trial court for a fresh. decision of the valuation and for 
passing-a proper decree and direction for. sale under section 4 of the 
Partition Act in the light of the observations ‘made above. 


10. The appeal is accordingly allowed. The judgment and decree 
of the Courts below are set aside and the case is sent back to the -trial 
court for a fresh decision on valuation arid for passing a final ‘decree as 
also a direction for sale under section 4 of the Partition Act in accordance 
with the direction contained in the judgment. Cost will abide the result. 

11. Leave under clause 15 of the Letters Patent is prayed for and 
is: granted. : pg 5 : ‘ . 

P. R. 
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[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Pradyot Kumar Banerjee. 
Decision : November 22, 1976 
Arun Chandra Pakhira & Ors. aa sii Petitioners 
Versus 

State of West Bengal & Ors. a x Respondents* 

Constitution of India— Article 226—Locus Standi— Determination 
of—Executive order for removal and demolition of structure erected on 
Government land— Allegation being that structure was constructed unlaw- 
fully and without authority— Person building on Government land without 
authority — Position of— Whether removal and demolition of structure can 
be effected by Executive fiat or appropriate legal action is to be taken for 
such removal— Legislative sanction for executive acts, if necessary. 


By an order of the Asst. Engineer, P. W. D., the petitioners were 
directed to remove and dismantle a structure erected ona piece of land 
acquired by the Government on the allegation that the petitioners had 
encroached upon a portion of thesaid Government land and built the 
structure thereon after acquisition. Being aggrieved by the order, the 
petitioner moved a writ petition and obtained the instant rule. 


The petitioners’ grievance was that the impugned order was made 
by the authority concerned arbitrarily. They do not dispute the autho- 
rities’ power to remove the encroachment, if there be any but they say 
that it should have been effected in due course of law and not by any 
high handed executive action. The respondents contend that the peti- 
tioners having no right or title to the disputed land and knowing full 
well that the land belonged to the Government, had encroached upon a 
considerable portion of the roadside land and unlawfully and unautho- 
risedly raised a structure blocking free movement of the traffic. As such 
the order for removal and dismantle of the structure was necessary. 


A question of law in the garb of a preliminary objection was raised 
by the Respondents at the outset. That question was to the following 
effect : Whether the petitioners had any legal right or legal title to the 
property in question so that they might be entitled to the reliefs under 
Article 226 of the Constitution. 


HELO: Before answering the question raised, it may be incidentally 
Stated that there cannot be any dispute that the action of the Government 
of this nature. should be backed by legal sanction and that the Government 
can not demolish any structure erected on its land without taking recourse 
to law. Further it cannot be disputed that if the petitioners be in posse- 
ssion, they may continue such possession unless evicted in due course of 
law.. 


Civil Rule no. 17353- (w) of 1975. 
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So far as the instant case is coneerned, the petitioners have prima 
facie substantiated their claim as to title to the property in question and 
since admittedly they were in possession for a long span of time, they can 
claim the right to challenge the action of the Executive, if it be a high 
handed executive fiat, for the purpose of saving their interests in the 
disputed property. 


As there was no legislative sanction behind the action taken by the 
Government the Respondents cannot dismantle the petitioners’ structures 
without taking recourse to appropriate legal action for the purpose. 


Cases referred to: 


(1) Corporation of Calcutta v. D. N. Sen, (1973) 78 CWN 183 
(2) State of Orissa v. R. C. Indra Kumar (P) Ltd , AIR 1972 SC 2112 
: (1973)3 SCC 739 i 


(3) Bishan Das y. State of Punjab, AIR 1961 SC 1570 
Noni Coomar Chakraborti, Rathindranath Bhattacharjee and 
Mihir Chakraborty ” ss for the petitioners. 
Dipankar Gupta, G. N. Roy, Paritosh Chandra Mukherjee and 
Prasun Ranjan Biswas wae or for the Respondents. 


The judgment of the Court was as follows :— 

This rule is directed against an order passed by the Asst. Engineer, 
P. W. D., Hooghly, directing the petitioners to remove and dismantle 
the building from the Government land on the allegation that the 
„petitioners had encroached and constructed a building over C. S. Plot 
No. 976, Khatian No. 148, Mouza Sahapur, P. S. Tarakeshwar, Dist. 
Hooghly. It is further stated that failing the removal by the petitioner 
the Government would dismantle the building and the costs of the dis- 
mantling would have to be borne out by the petitioners. The petitioners, 
it is alleged, are the owners of C. S. Plot No. 976, Khatian No. 148, 
Mouza Sahapur, P. S. Tarakeshwar, Dist. Hooghly. In 1951, one 
Becharam Pakhira by virtue of a Settlement Bandobastnama with 
Tarakeswar Estate became the owner of a plot of land, being C. S. Plot 
No. 976, Khatian No. 148, Mouza Sahapur, P. S. Tarakeswar, Dist. 
Hooghly. The petitioners are the present owners of the said plot as co- 
sharers. In 1952 the petitioners raised a Kutcha structure on the said 
plot of land and in 1962 the petitioners began to construct a pucca 
structure on the said plot. Onacomplaint having been filed under the 
Bengal Highway Act, 1962 for the construction on C. S. Plot No. 976, a 
criminal case was started. . It is alleged in the said case that plot no. 976 
was acquired under Land Acquisition Act. — Inspite of the said 
acquisition by the Government the construction is being made on the 
Government acquired land but the State failed to prove the auquisition 
and the complaint was disposed of and the criminal case was discharged. 
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It is alleged that on 11th November, 1975 several men from the P.W.D. 
made a marking on the construction on the ground that the construction 
was on C.S. Plot No. 976.: Thereupon the petitioners moved this Court 
and obtained a rule and injunction. The petitioners were served with a 
notice on 19th November, 1975 asking them to demolish the construction. 


2. On behalf of the State Government an affidavit has been filed. 
It is stated in paragraph 3, inter alia, as follows :— 


“3. Before dealing with the statements and/or allegations made in the said 
petition, I state hereinbelow the facts of the case in brief ;— 


(a) It appears from C.S Records of Rights that the predecessors-io-interest of 
the petitioners was the owner of a plot of land being C.S. Plot No. 976, Khatian 
No..148, Mouza Sahapur under Police Station Tarakeswar in the District of 
Hooghly, having an urea of 0.29 acres and the plot was situated by the side 
of the Road called Tarakeswar-Chawkdighi Road. 


(d) In order to’ widen the said Tarakeswar-Chawkdighi Road at Chawlpatty 
under Sahapur for smooth and safe movement of traffic and/or transport, a part 
of the aforesaid C.S. Plot No. 976 was acquired by the Government of West 
Bengal and the petitioners aad/or their predecessors were awarded due compen- 
sation for the said acquisition on 18th February, 1957: 


Be it mentioned here that a Notice under the provisions of Sub-Section (1) 
of Section 3 of the West Bengil Land Requisition and Acquisition Act, 1948 
i.e. West Bengal Act II of 1948 was given to the petitioners and/or their pred- 
ecessors and Arun Chandra Pakhira i.e. the petitioner No. 1 acknowledged the 
receipt of the Notice of Requisition Case No, 1-2/53-54 through his letter dated 
9th December, 1953 tothe Collector, the Land Acquisition Office, Hooghly, 
Chinsurab. The order of acquisition was duly published by the Notification 
being No. 24394-IA (P.W.) dated December 13, 1955 in Calcutta Gazette dated 
December 29, 1955 at page 5247. 


Thereafter during Revisional Settlement Operation in 1956, the acquired part 
of land from CS. Plot No. 976 was merged with RS -Plot No. 861 and 
was rightly and correctly recorded in the name of the Works & Building Depart- 
ment under Government of West Bengal. 

This deponent craves leave to refer to the certified copy of the R.S. Record 
of Rights at the time of hearing, and a copy of the letter of Arup Chandra 
Pakhita dated December 9, 1953 is annexed herewith and marked with letter 
“A”, 

In this context, this deponent submits with all expbasis at his command that 
for the purpose of determining the right of ownership of the lands in question, 
the R. S. Reeord of Rights should be taken into consideration in as much as 
Revisional Settlement Operation in the District of Hooghly took place as far 
back as the year of 1956. 


(c) That with a view to implement the Government programme ef removal of 
unauthorised structures from Government land, measurement of the Tarakeswar- 

Chawkdighi Road were taken at Chaulpatty under Mouza Sahapur. At the 
time of taking measurement, it has been detected that about 1/3 (one-third) 
portion of the building belonging to the petitioners has actually encroached the 
said Tarakeswar-Chawkdighi Road on R. S. Plot No 861 at Chaulpatty under 
Mouza Sahapur, J.L No. 22, P. S. Tarakeswar, District, Hooghly. The peti- 
tioners were requested to dismantle the portion of the building which encroached 
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the Government land namely the R. S. Plot No. 861’ at Chaulpatty under 
Mouza Sahapur and accordingly a Notice dated 19th November, 1975 was served 
upon the petitioners and the reccipt of the said Notice was acknowledged by 
the petitioner No. 1 on 25th November, 1975. 

_ This deponent craves leave to refer to the Notice and the acknowledgement 
at the time of hearing. 


(d) The petitioners having got no right, title, interest whatsoever in the said 
plot of land, namely R. S. Plot No. 861 knowing fully well that the said plot of 
land belongs to the Government of West Bengal have encroached some 
considerable portion of the aforesaid Road-side land of the Government of 
West Bengal and raised unlawfully and uoauthorisedly the structure blocking 
free movement of traffie and as such they are bound to dismantle the same or 
otherwise the Government has the authority to demolish the same. Further, 
in the present day number of traffic have increased and for safe movement of 
traffic as well as for the safety of the general public, the demolition or dismant- 
ling of the very part of the structure which was raised unauthorisedly and 
illegally encroaching Government land at R. S. Plot No. 861 is imperative for 
the interest of public. ` 


(e) The petitioners by suppressing a very material fact obtained the instant 
Rule and interim order of injunction on the 19th day of November, 1975 in as 
much as they never referred to R.S. Records of Rights. According to R. S. 
Record of Rights, the R.S. Plot No. 976 comprises of 0.23 acres of land 
which is recorded in the name ofthe petitioners, the possession of ' wbich bas 
never been disturbed in as much as the Public Works Department, Government 
of West Bengal never contemplates to demolish and/or dismantle any part and/ 
or portion of the building/structure raised on the said R.S. Plot No. 976 of 
the petitioner. In this context I say with all empbasis that the Public works 
Department is within ite rights to remove the unauthorised and illegal structures 
encroaching the Government land and in this case the petitioners had been 
requested to dismantle the unauthorised structure which they raised illegally and 
with a malafide intention upon the aforesaid Road-side land being R. S. Plot 
No. 861 which is absolutoly a Government land”. 


3. Mr. Noni Coomar Chakraborti on behalf of the `petitioners 
contended that the notice of demolition is arbitrary and not based on the 
rule of law but it is high-handed action of the Executive. It is stated that 
in the said house which was constructed in 1962 there are numbers of 
tenants in occupation, one of them is the United Commercial Bank. Mr. 
Chakraborti contended that if there was any encroachment on the said land, 
the Government has certainly power to remove the encroachment but in 
due çourse of law. In the present case the action amounts to high-handed 
executive without taking recourse to any law which may have sanctioned 
the executive high-handedness. 


4. Mr. Gupta on behalf of the respondent however contended that 
the petitioners before establishing their right to relief must prove title, 
possession and enjoyment of the property. 


5. The point for decision is therefore whether the petitioners have 
any legal right or legal title to the property in question se that they may 
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be entitled to a relief under Art. 226 of the Constitution. Before I deal 
with the question raised by Mr. Gupta, it may be stated that it cannot be 
disputed that the action of the Government of this nature must be founded 
on any legal sanction. The Government cannot demolish a structure 
erected on a property without recourse to law. But Mr. Gupta contended 
that the law applicable to the citizens and to the Government is quite 
different. Section 6 of the Specific Relief Act is inapplicable to the 
Government and therefore the case which says that the administrative 
action should apply to the principle of natural justice have no application 
in the case of like nature, Mr. Gupta in support of his contention 
relied upon the decision reported in (1) 78 CWN 183 (Corporation of Cal- 
cutta v. D.N. Sen) and (2) AIR 1972 SC 2112 (State of Orissa v. R. C. 
Indrakumar (P) Ltd.). 


6. In order to come to a decision it must -be found as to whether 
the petitioners have any right in respect of the property in question. It 
cannot be denied that the petitioners have right to continue the possession 
unless they are evicted in due course of. law. The petitioners are the 
owners of plot no. 976 on which the building is situate. The dispute 
between the parties is that the plots have been acquired by the State Gov- 
rnment and that the structure has been constructed on the acquired land. 
Those statements have been made in the affidavit-in-opposition, But at 
the hearing no record was produced to show the acquisitiun or for that 
matter the recording of the part of plot No. 976 in the record of rights 
and thereafter merger in plot No. 861 which is a highway and no order 
has been produced before me. In the circumstances, for the Purpose of 
deciding the present case it must be stated that there is no effective denial 
of the assertion made by the petitioners that the plot on which the cons- 
truction stands is a part of plot no, 976 and not plot no. 861. It appears 
further as far back as in 1962, when the construction of the building was 
going on, a complaint was filed under the Bengal Highway Act but the 
State failed to. prove the acquisition, So the complaint could not be proc- 
eeded with and by order dated 11.11.63 the petitioner was acquitted and 
the petitioners were not found guilty under section 6 (1) of the Bengal 
Highway Act. In view of this assertion it cannot be said that the petitioners 
are not entitled to any relief as he has no legal right in question as argued 
by Mr. Gupta referred to the decision reported in (1) 78 CWN 183 (Cor- 
poration of Calcutta v. D. N. Sen) in support of his contention. In the 
said case their Lordships of the. Division Bench held that the Corporation 
of Calcutta has the right under section 6(1) (h) ‘proviso of the West Bengal 
Estates Acquisition Act to take possession of the property in question or 
onthe other hand their Lordships held that.the action of the Corpora- 
tion of Calcutta had behind it the legislative. sanction contained in the 
West Bengal. Estates Acquisition Act.. Under Art. 226 a legal right. of the 
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petitioners must be established. Their Lordships also held that in order 
to entitle to the relief under Art. 226 of the Constitution against inter- 
ference with his property the petitioner must establish a legal right to the 
property in question. If the petitioner asserts a right which prima facie 
establishes a legal right and which requires adjudication then the court 
must inquire into that right and if the right is established, then interference 
with that right in appropriate cases should be prevented by appropriate 
orders under. article 226 subject to other conditions of that article. If 
however, the petitioner’s right is not established or is not found to be 
tenable then the petitioner is not entitled to any relief under article 226. 

7. In my opinion, the petitioners have prima facie title in respect 
of the property in question and have admittedly been in possession for 
long years. More so as far back in 1962-63 the respondent had failed to 
bring home the question of encroachment of the public Highway. The 
petitioners have established their title to the property for encroachment 
right against the high handed action of the executive whereby the valu- 
able structure erected on the properly was sought to be demolished. 
Moreover the respondent has not come forward with the relevant record 
at all to satisfy the Court that whatever title the petitioners had, they have 
lost it by acquisition or merger of the acquired portion of plot No. 976. 

8. Mr. Gupta strongly relied upon the case reported in (2) AIR 1972 
SC, 2112 (State of Orissa v. R. © Indrakumar (P) Ltd.). In the case 
reported in AIR 1972 SC, 2112, the case was remanded to the Court below 
for decision as to whether the petitioner had title to the property in ques- 
tion and it was left to the High Court to consider the matter whether the ` 
examination of the question regarding the title should be disposed of ‘on 
affidavit. In the present case there was an assertion by the petitioners 
about the title in respect of the property. In the affidavit the respondent 
denied it but at the hearing no record was produced in support of the 
assertion madz ia the affidavit. Therefore I have no option but to accept 
the assertion made in the affidavit which has not been properly con- 
troverted by production of the record. Mr. Gupta relied upon the case 
reported in 78 CWN, 183 in support of his contention. In the said case 
the Division Bench held that to obtain the relief under Art. 226 of 
the ‘Constitution the petitioner must establish title in respect of 
the property and the respondent cannot by high-handed action dis- 
possess the petitioner but the Division Bench also held that if there is no 
legislative sanction and if the petitioner can prove his title then the 
Government must proceed to dispossess the petitioner in due course of 
law and not by any high-handed executive action. I have held that the 
petitioners-have title to the property in question. As there is no legisla- 
tive sanction, the Government cannot dismantle the structure made by 
the petitioners without recourse to law and/or legal process as held by 
the Supreme Court in the case reported in’ AIR 1961 SC 1570. Their 
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Lordships of this Court followed the case but in deciding on the facts of 
the case came to a conclusion that-section 6 (1) (h) proviso of the West 
Bengal Estates Acquisition Act gave the legislative sanction for the action 
taken by the Corporation in tating possession of the land in question. 
In that view, therefore, Mr. Gupta’s contention cannot be accepted to 
be correct. In the facts and circumstances of the case the order passed 
‘by the Asst. Engineer as contained in the annexure, annexed in the 
affidavit-in-reply, cannot be sustained being arbirtrary and without any 
sanction contained in law in question and must be quashed. The res- 
pondents are, therefore, restrained from dismantling the building in 
question without taking recourse to law or without legislative sanction. 
This order however will not prevent the respondent to takes such steps in 
accordance with law to evict the petitioners from the alleged encroach- 
‘ment by the Highways Act or to take such proceeding under the law as 
they may be entitled to. This order is without prejudice to the right of the 
respondents to prove on further evidence in any Court below when the 
respondondents have right to evict the petitioners from the land in ques- 
tion. The decision has been made on the records produced. 
9, The Rule is made absolute. There will be no order as to costs. 


T. K. M. 


[ CIVIL APPELLATE JURISDICTION ] 


; Before Mr. Justice Sabyasachi Mukherji and Mr. Justice 
Murari Mohan Dutt. 


a, oe ge Decision : November 29, 1976 


Union of India & Ors. ae oe oye Appellants 
Versus 
Susanta Kumar Mukherjee Sax <i ..  Respondent* 
Central Civil Services (Classification, Control aud Appeal) Rules, 
1965— Rale 10(2)(b)— Whether the terms ' “offence” includes offence under 
foreign law— General Clauses Act— S. 3(38)—Private International law— 
If Indiae courts will enforce penal laws, of a foreign country. 
; The respondent, an employee of the Food Corporation of India, 
while in Switzerland was arrested by the Swiss Police and charged with 
having committed repeated thefts and was convicted and sentenced to 
imprisonment:-for eight days. On his return to Calcutta.after serving the 
said period of imprisonment, the respondent resumed his duties. The 
Board of Firectors of the Food Corporation having come to know of the 


* Appeal from Original Order no. 777 of 1975. 
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said conviction of and the imprisonment undergone bythe respondent 
by an order dated 31st December, 1974 purportedly made under- sub- 
Rule 2(b) of Rule [0 of the Central Civil Services (Classification, Control 
and Appeal) Rules, 1965 which the Food Corporation had adopted, 
suspended the respondent from service with effect from the date of his 
said conviction.. The said sub-Rule 2(b) provided in effect that a Govern- 
ment servant shall be deemed to have been placed under suspension 
with effect from -the date of his conviction, if in the event of a conviction 
for an offence, he is sentenced to a term of imprisonment exceeding 
48 hours. 

The respondent challenged the legality of the said order of suspen- 
sion by a Writ petition. The respondent contended (1) that the offence 
and conviction referred to in sub-Rule 2(b) of Rule 10 meant conviction 
by an Indian Court for an offence punishable under Indian law and that 
the said sub-Rule had no application where as in this case the conviction 
was by a foreign court for an offence under foreign law. The trial Court 
upheld the respondent’s conviction and set aside the order of suspetsion, 
The Food Corporation appealed. 

. HELD: In interpreting the term “offence” used in he said sub- 
Rule 2(b), the definitions of the General Clauses Act should apply and 
when so applied, ‘offence’ means an act or omission punishable by any 
Indian law for the time being in force and “conviction? must mean con- 
viction for an offence punishable under Indian law (2) Under the Indian 
Penal Code an Indian citizen may be tried in an: Indian court for acts done 
by him ina foreign country provided such acts constituted an offence under 
the Indian law but an Indian court will not, in accordance with the accepted 
principles’ of private international law lend its aid Sor the enforcement of 
Joreign penal law (3) To interpret the term “conviction” in the said sub- 
Rule so as to include conviction by a foreign court for an offence punishable 
„under foreign law would amount to the court giving effect to the penal 
laws of a foreign country which an Indian court will not do (5) The 
appeal should therefore, be dismissed. 

Cases referred to : 

(1) Edward Milis Co. Ltd. v. State of Ajmer, AIR i955 SC 25 

(2) Huntingdon v. Attrill, 1893 AC 150. 

(3) Pherozeshah v. H. M. 'Seeryai, AIR 1971 SC 385. 

Noni Coomar Chakraborti and R. N. Das iss Sor the Appellants 
Somendra Chandra Bose, Balai Chandra Roy and Bhagabati Prosad Banerjee 
..for the Responaenis: 


ta 


The judgment of ‘the Court was as s follows — 

Dutt, J. : This appeal is at the instance of the Union of India and 
the Food Corporation of India and is directed against the judgment of 
A.K. Mukherjea J. discharging the Rue abies by thie oppen under 
Article 226 of the Constitution. - 
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2. The respondent Susanta Mukherjee is the Zonal Public Relation 
Officer in the Calcutta Zonal: Office of the Food Corporation of India. 
He had been to Switzerland on July 16, 1974 in connection with the works 
of some relief and religious organisation. ‘On: July 27, 1974 he was 
arrested by a Swiss police and was detained in a place known as ‘Mal’, 
On July 31, 1974 he was produced before a Municipal Magistrate, Laus- 
anne, Switzerland, and was convicted and sentenced to imprisonment for 
a period of eight days including the period of detention of five days ona 
charge of committing repeated thefts: After serving the sentence of impri- 
sonment he returned to Calcutta on August 4, 1974 and resumed his 
duties on the next day. It has been alleged by him that he was put under 
detention and was convicted and sentenced illegally and malafide and 
was not given any opportunity to defend himself. It is alleged that at 
Geneva Airport while, he was proceeding to the aircraft through the 
security enclosure, ‘two Swiss policemen abused him and some - other 
Indians with abusive words like “Nigger Indians” etc. and at this he 
protested whereupon the said two Swiss policemen became very much 
furious and forcibly dragged him to the Airport Police Office and took 
away from him the Baggage Ticket and Air Boarding Ticket. Thereafter, 
he was put under detention in’ the “Mal” without any warrant and without 
letting him know the reason for such detention. Before ‘the Magistrate 
also, he did not get any Opportunity to defend himself and the charge was 
also not explained to him. 


3. The case of the appellants is that while resuming his duty on 
August 5, 1974, the respondent did not intimate the appellants about any 
incident ‘in which he was involved during the period of his absence. It 
was brought to the notice of the Central Bureau of Investigation (Inter-pol, 
Delhi) that while the respondent was in Switzerland he committed repeated 
thefts and was convicted by the examining Magistrate of Lausanne, Switze- 
rland and was ordered to undergo imprisonment for a period of eight days 
including the detention for five days awaiting trial. A photostat copy of 
the order of the Magistrate has been annexed to the affidavit-in-opposition 
of the appellants. Upon receipt of the information regarding the convic- 
tion of the respondent by the Court of the examining Magistrate of Lau- 
sanne, the Executive Committee of the Board of Directors of the Food 
Corporation of India issued an order dated December 31, 1974 under sub- 
rule 2 (b) of Rule 10 of the Central Civil Services (Classification, Control 
and Appeal) Rules, 1965, hereinafter referred to as the Rules, ordering 
the respondent to be deemed to have been suspended with effect from the 
date of his conviction, that is, July 31, 1974 till further orders. Rules 10 
(1) and 10(2) are as follows :— i i : 


'100) The appointing authority or any- authority to which it is subordinate 
or the disciplinary authority or aby’ other authority empowered in that behalf by 
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the President by general or special order, may place a Government servant under 
suspension— 


(a). Where a disciplinary proceeding agalost him is contemplated or is pen- 
ding, or 


(b) where a case against him in respect of any criminal offence is under inves- 
tigation, inquiry or trial, 
(The proviso is not relevant for our purpose and, as such, is omitted,) 


10(2) A Government servant shall be deemed to have been placed undes 
suspension by an order of appointing authority— 
(a) with effect from the date of his detention, if be is detained in custody, 
whether on a criminal charge or otherwise, for a period exceeding fortyeight 
hours ; 


(b) with effect from the date of his conviction, if, in any event of a conviction 
for an offence, he is sentenced to a term of imprisonment exceeding fortyeight 
hours and is not forthwith dismissed or removed or compulsorily retired conso- 
quent to such conviction. Explanation—The period of forty-eight hours referred 
to in clause (b) of this Sub-rule shall be computed from the commencement of 
the imprisonment after the conviction and for tbis purpose, intermittent periods 
of imprisonment, if any, shall be taken into account, 


The respondent challenged the legality of the said order of suspension 
under rule 10(2)(b) by a writ petition under Article 226 of the Constitution 
and obtained a Rule out of which this appeal arises. It was contended 
on behalf of the respondent that the order of conviction and sentence 
by the Municipal Magistrate of Lausanne in Switzerland could not be 
_made a ground for suspension under rule 10(2)(b) inasmuch as the said 
conviction was not made by any Indian Court for an offence punishable 
under any law in force in this country. Further, it was contended that 
‘conviction’ and ‘offence’ as contemplated by rule 10(2)(b) are conviction 
by an Indian Court for an offence under the Indian Law. A. K. 
Mukherjea J. accepted the contention of the respondent and quashed 
the order of suspension and made the Rule absolute. He, however, 
granted liberty to the appellants to issue a fresh order of suspension in 
accordance with law. Hence, this appeal. 


4. The point that arises for consideration is whether the words 
‘offence’, ‘conviction’ and ‘imprisonment’ occuring in rule 10 (2) (b) also 
include an ‘offence’, ‘conviction’ and ‘imprisonment’ under thé penal 
law of a foreign country. In other words, whether, when a Government 
servant is convicted of an offence and sentenced to a term of imprisonment 
exceeding forty-eight hours under the law of a foreign country, he can 
be suspended in accordance with rule 10 (2) (b). The Rules do not define 
these terms. The words ‘offence’ and ‘imprisonment’ have, however, 
been defined in the General Clauses Act. Under section 3 (38) of the 
said Act ‘offence’ shall mean any act or omission made punishable by 
any law for the time being in force. The expression “any law for the 
time being in force” undoubtedly refers to any Indian law for the time 
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being in force, for it is apparent from section 3 of the General Clauses 
Act that the definitions given under that section shall apply to the 
General Clauses Act and all Central Acts and Regulation made after the 
. commencement of the said Act. It is unthinkable that the General 
Clauses Act has been enacted by Parliament not only for the interpreta- 
tion of the Central Act and Regulations but also of the provisions of 
any foreign law, as contended on behalf of the appellants. The word 
‘offence’ as referred to in rule 10 (2) (b) of the Rules read with section 
3 (38) of the General Clauses Act means any act or omission made 
punishable by any Indian law for the time being in force. If any act or 
omission which is not punishable under any Indian law it will not be an 
offence, although such an act or omission may be an offence under the 
law of a foreign country. We do not think that the decision in (1) Edward 
Mills Co. Ltd. v. State of Ajmer, AIR 1955 SC 25, has any bearing on 
the question whether the word ‘offence’ as defined in section 3 (38) of 
the General Clauses Act also includes an offence under the law of another 
country beyond India. In that case, the Supreme Court has considered 
the difference between the expressions “an existing law” and “a law in 
force” as used in section 94 (3) of the Government of India Act, 1935 
and Article 372 of the Constitution respectively. It has been held by 
the Supreme Court that there is no material difference between ‘‘an exist- 
ing law” anda “a law in force”. It has been further observed that the 
word “a law in force” as used in Article 372 are wide enough to include 
not merely a legislative enactment but also any regulation or order which 
has the force of law. As already stated, the proposition of law which 
has been laid down by the Supreme Court in the above decision is not 
relevant to the issue with which we are concerned. 


5. Now we may come to the definition of the word ‘imprisonment’ 
under section 3 (27) of the General Clauses Act. By that section 
‘imprisonment’ shall mean imprisonment of either description as defined 
in the Indian Penal Code. Under clause fourthly, of section 53 of the 
Indian Penal Code imprisonment is of two descriptions, namely 
(1) Rigorous, that is, with hard labour and (2) Simple. Under this 
definition a man may be sentenced to either simple or rigorous imprison- 
ment. The Indian Penal Code does not contemplate any other kind of 
imprisonment. The imprisonment which had been undergone by the 
respondent under the order of conviction and sentence of the Examining 
Magistrate at Lausanne, does not answer either description of imprison- 
ment as mentioned in section 53 of the Indian Penal Code. It was neither 
rigorous nor simple. . 

--6. In view of the definitions referred to above it follows that if a 
Government servant is convicted of an act or omission which is an offence 
under any Indian law and sentenced to a term of imprisonment of either 
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decentia: exceeding forty-eight cou tis shall be deemed to have ba 
placed under suspension with effect from the date of his conviction under 
rule 10(2) (b). Mr. Noni Coomar Chakraborti and Mr. Somendra Chan- . 
dra Bose, learned Advocates appearing respectively for the Food Corpo- 
ration of India and the .Union of India have strenuously urged thatin - 
‘construing the ‘words offence’ and- ‘imprisonment’ occuring in rule 10(2) 
(b), the definition section of the General Clauses Act should not be applied, 
for such definitions of the said words would be repugnant to the context 
in which rule 10 including rule 10 (2) (b) was framed. It is contended by. 
them that the object of rule 10 is to maintain absolute integrity and unble- 
mished conduct of Government servants. ` It: is wholly undesirable that a: 
Government servant found guilty. of. moral turpitude and convicted 
and sentence by a court of competant. jurisdiction in another country 
beyond India should be allowed ‘to’ perform official duties in con- 
nection with his service, for it may affect the morality of other Govern- 
ment servants and may also seriously prejudice the image of public service.. 
Accordingly, it is submitted by: ‘them that if the definitions of the words 
under the General Clauses Act are applied for the interpretation of rule 
10(2) (b) that would frustrate the very object for which the rule has been. 
framed. 


7. There cannot be any doubt as to the objet or purpose behind 
rule 10 of the Rules. But it is not correct to say that the interpretation 
of rule i0(2) (b) with the help of the. definitions of the General Clauses Act 
will be repugnant to the object or purpose of the rule or render a Gover- 
nment servant guilty of an act or omission in foreign land immune from 
being dealt with under any of the provisions of the Rules. It is not dis- 
puted that a disciplinary proceeding may be brought against a Government 
servant for such an act or‘omission and he may be put under suspension 
under rule 10 (1) (a) in contemplation-of a disciplinary proceeding. If in 
such a proceeding he is found guilty of such an act or omission which is 
considered'to be mis-conduct on ‘the part of the Government servant he 
may be punished in accordance with the Rules. Further, in view of 
sections 3 and 4 of the Indian Penal Code, he may be tried by an Indian 
court for acts done by him without and beyond India, provided such acts 
constitute an offence under the Code. Moreover, rule 10(2) (b) does not 
expressly or by necessary implications include -conviction under the law 
of a foreign country and, accordingly, it would be against the general 
principles of interpretation of Statutes to exclude the definition of the 
said words under the General Clauses Act whieh shall be deemed to have 
been incorporated in the Rules. In our opinion, there is nothing in the 
subject or context of rule 10 (2) (b) which is repugnant to the applicability 
of the definition of the words ‘offence’ and ‘imprisonment’ as given in the 
General Clauses Act. 
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8. Rule 10(2)(b) gives ample indication that on the conviction of 

a Government servant for an offence ‘and his being sentenced to a term 
of imprisonment exceeding forty-eight hours he may be forthwith 
dismissed or removed or compulsorily retired consequent to such convic-. 
tion, which is.also borne out by rule 19(a) of the Rules, without follow- 
ing any disciplinary proceeding and without giving the Government 
servant any opportunity of being heard. The only consideration for such 
consequences, namely, dismissal, removal or compulsory retirement is 
the conviction of the Government servant. The combined effect of rule 
10(2)(b) and rule 19(a) is that as soon as it is brought to the notice of 
the appointing authority that the Government servant has been convicted 
of an offence and sentenced to an imprisonment of the description men- 
tioned in rule 10(2)(b), he may be forthwith dismissed from service or 
shall be deemed to have been under suspension by an order of the appoin- 
ting authority with ‘effect from the date of conviction. It has been 
argued by Mr. Balai Roy, learned Advocate appearing on behalf of the 
respondent that if a conviction by a foreign court is taken notice of for 
the purpose of rule 10(2)(b), it will be giving effect to a foreign penal 
law which is derogatory to any sovereign country under the principles 
of Private International Law. He submits that these principles are well- 
established principles of Private or International law and should not be 
given a go-by by given effect toa foreign penal law either directly or 
indirectly, notwithstanding the purpose for which the rule has been 
framed. It is contended by him that Rule 10(2)(b) only contemplates 
conviction for an offence by an Indian Court under the Indian law and 
not by a foreign court under a foreign law. à 

.9. In Cheshire’s Private International Law, 6th Edition, Page 138, 
it has been observed as follow -— : 

“It is well settled that an English court will not lend its aid to the enforcement 

either directly or indirectly, of a- foreign penal law. The imposition of a 

penalty normally reflects the exercise by a State of its sovereign power, and it 

is an obvious principle that act of sovereignty can have ne effect in the territory 

of anotber State.” 
In this connection, we may refer to a decision of the Privy Council in 
(2) Huntingdon v. Attrill, (1893) AC 150. It that case, the Privy Council 


` observed : f , 
“The rule bas its foundation in the well recognised principle that crimes, 
including in that term all branches of public law punishable by pecuniary 
mulet or otherwise at the instance of the State Government or someone represen- 
ting the public, are local in this sense, that they are ocly cognizable and punish- 
- able in the country where they are committed. Accordingly no proceeding, 
„evon in the shape of a civil suit, which has for its object the enforcement by 
the State, whether directly or indirectly, of punishment for such branches 
imposed by the lex fori, ought to be admitted in’ the courts of any other 
country”; Same gt fast SE RR RE at S à E : ar 
10. In view of the above principles of Private International Law, 
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we are of the opinion, that if the word ‘conviction’ is construed as also 
including a conviction ‘by a court of foreign territory for an offence 
punishable under the law of the territory, it would be giving indirect 
effect to a penal law of a foreign territory. In these circumstances, it 
cannot but be held that the conviction of a Government servant by a 
court beyond the territory of India is not contemplated by rule 10(2:(b) 
and cannot be taken notice of a ground for his suspension or for his 
removal, dismissal or retirement from service. i 


11. Mr. Bose has placed reliance on a decision of the Supreme 
Court in (3) Adi. Pherozshah v. H M. Seervai, AIR 1971 SC 385. In that 
case an advocate was convicted of an offence in a summary proceeding 
by a Magistrate in England. There was, an enquiry into his conduct by 
the disciplinary committee of the State Bar Council which found him not 
guilty. The Advocate General of the State preferred an appeal to the 
Bar Council of India against the decision of the disciplinary committee* 
of the State Bar Council. Hidayatullah C. J. while holding that the 
Advocate General was not a “person aggrieved” within the meaning of 
the Advocates Act and that the appeal filed by him was incompetent obser- 
ved as follows : 


“The advocate here explained that he was held guilty before the Magistrate in 
the circumstances in which he was placed. The fact of his conviction, as well 
as his full. statement bearing on his conduct wero before tho disciplinary 
committee of the State Bar Council. They had to choose between the two, 
that is to say, the result of a summary trial without going into merits and proof 
of tho misconduct. Having examined the advocate and seen the record, the 
disciplinary committee of the State Bar Council choose to accept the plea of 
the advocate and held that he was not guilty. They were also satisfied that 
summary proceedings in the criminal trial in England offended against the 
principles of natural justice. They were entitled to tbis view on which mucb 
can be said on both sides,” 


The observation of the learned Chief Justice that the State Bar-Council 
had the option to choose between the result of the summary trial with- 
out going into merits and proof of the misconduct, seems to be mere 
casual in nature. In our view, by that observation the learned Chief 
Justice did not in the least intend to lay down a'rule of law that the State 
Bar Council is entitled to punish an advocate simply on the face of his _ 
conviction by a criminal court of a foreign country which is amply borne 
out by the views expressed by his Lordship proceeding the said observation. 
It was observed that it did not necessarily follow that a conviction in 
England showed moral turpitude in the advocate. His Lordship clearly 
laid down that in the disciplinary proceedings the advocate was not 
estopped from questioning the charge that he was guilty of corrupt 
practice, the reason being that in a civil proceeding the decision of a 
criminal court is not res judicata and would not preclude him from 
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raising this issue before the civil court. The said observation relied on by 


the appellants cannot, in our opinion, be read divorced from the views 


expressed by bis Lordship and, if they are read together, thcre cannot be 
any doubt that an advocate cannot be punished solely on the basis of his 
conviction by a criminal court of a country beyond India, without proof 
of his misconduct. The contention of the appellants based on the said 
observation is, accordingly, rejected. 

12. For the foregoing reasons, we uphold the judgment of the 
iearned Judge and dismiss the appeal. There will, however, be no order 
as to costs. We make it clear that the appellants will be at liberty to issue 
a fresh order of suspension of the respondent under the provisions of 
the Rules other than under rule 10 (2) (b). 

13. Let the interim order already granted continue for a period of 
six weeks from date, as prayed for on behalf of the appellants, 

Mukherji, J.: & agree, 

P. R. 


[ CIVIL REVISIONAL JURISDICTION ] ; 
Before Mr. Justice Salil Kumar Datta and Mr. Justice Hirendra Nath Sen 
Decision : December 1, 1976 

Sm. Safura Bibi is vai “ee wae Petitioner 
Versus . 

Ram Prasad Saw & Ors. wis oe Opposite Parties* 
Partition Act (4 of 1893), Sec. 4—Share of a dwelling house belong- 
ing to an undivided family—Sale of a share to a stranger by a shareholder 
—Right for pre-emption of such share by other share-holder—Application 
for pre-emptien by a shareholder preliminarily allowed by court— Right 
to the benefit matures after sale ef such share Status of such shareholder 
will be lost on transfer of his share before conclusion of proceeding u/s. 
4—Effect thereof on his claim for pre-emption allowed preliminarily by 
Court—Suhsequent acquisition of the transferred share by such share-holder 
would not revive his previous status once it is lost—Construction of section, 


On 5.3.53, a partition suit was filed by a stranger-purchaser who acq- 
uired an undivided share of a dwelling house of the defendands. On 30.4.57, 
defendant no. 2 filed an application under Section 4 of the Partition Act 
for purchase of the plaintiff’s share who was admittedly a stranger-pur- 
chaser. This application for pre-emption was allowed on 17.5.57 when 
the preliminary . decree was passed in the suit. The preliminary decree 
contained a direction on the Partition. Commissioner.to make the valuation 

*Civit Rule no. 2°84 of 1975, 


4 
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of the plaintiff’s share as determined. There was a further direction 
by the court that if the amount be paid” within 30 days by defendant 
no, 2, the plaintiff’s interests would vest in defendant no. 2 and thereafter 
the plaintiff would execute a sale deed in respect the said: share in her 
favour and the plaintiff’s suit for partition would stand dismissed. But 
while the said suit. was pending final ‘disposal, defendant no. 2 trans- 
ferred her share toa relation of hers (her nephew) on 18.11.60 by a 
registered Heba-bil-ewaj and subsequently the said relation transferred the 
said share to her bya registered Heba-bil-ewaj on 22.4.65. The plaintiff, 
_ thereafter, made an application in court for passing the final decree for 
partition by metes and bounds and fora direction that no further. steps 
. should be taken for determination of the value of the plaintiff’s share as 
previously .directed by the court. This application of the plaintiff was 
allowed. The court below took the view that there was no necessity for, 
proceeding further regarding the determination of the valuation of the 
plaintiff’s share inasmuch as the defendant no. 2 had lost her right of 
pre-emption by virtue of the transfer dated 18.11.60. The present rule is 
against this order. 


The petitioner contended that it was not necessary for the court to 
look back into the intervening events because the defendant no. 2 had 
‘subsequently acquired in full her intérests in the property which was 
transferred by her earlier. The case reported in 54 CWN 660 was relied 
- upon in support of this contention. © >.. Pia tuae 9 


HELD: Ona plain reading of section 4 of the Partition Act, it appe- 
ars that where a stranger purchaser sues for partition, an application under 
section 4 can be made by any co-sharer member of the family, undertaking 
to purchase the share of the transferee. On such application, the valuation 
of such share has to be assessed in such manner as the court may think fit 
and proper and thereafter, the sale of such share to ‘such share-holder’ has 
got to be made by the court and the court may also give any other requi- 
site direction in that respect. Thus, the ‘share~holder’ who applies for 
pre-emption under section 4 must continue and retain his status as such 
share-holder when the order for sale to him would be made by the court and 
the sale would be completed Now, if there be any change in the 
status of such share holder by any intervening act whereby the interest of 
such share-holder in the property in question is lost, subsequent acquisition 
of such interest: by. him again will not’ make the same share-holder reaequire 
his status as. was his at the time:when he made the application ünder section 
4 of the Act. . Accordingly: it appéars that, if there is such cessation of the 
interest of the _share-holder in the property in. question within the suid period 
leading to the change of the ‘status of the share-holder: by reason of. any 
intervening factor, such share-holder ‘will not retain: the same capacity 
(which he had):by reason of.such. transfer.and,. accordingly :ke will not be 


« 


1977 (1) CLJ] Sm. Safura Bibi v. Ram Prasad Saw. 57- 


entitled to the benefit under section ‘4(1) of the Act. This aspect of the. 
matter was not required to be considered and accordingly was not consi- 
dered in the case reported in 54 CWN 660. Therefore, the position that 
emerges is that the defendant no. 2 by reason of the transfer of her share 
in 1960 notwithstanding subsequent acquisition of such interest in full by her. 
by a_subsequent deed of sale before the final order was made in the procee>: 
ding under section 4, lost the benefit which the court gave her previously by 
allowing her application under section 4 of the Act. 


_ {n view of the express and clear provisions of section 4 of the Act there is 
#0 scope for giving any liberal interpretation to the section, as submitted by 
the petitioner. In brief, to get the fuil benefit of preemption the status of such’ 
‘share-holder’ should remain the same in the Proceeding throughout till the 
final decree is passed, the appropriate directions are given and the sale is effee- 
ted, but, if that status is lost by a share-holder by reason of any intervening 
factor, such benefit cannot be granted to the applicant under section 4, as the 
grant of such benefit would cause a departure and violation of the provi- 
sions of section 4(1) of the Act. 


Case referred to: 


(1) Bata Krishna Ghosh v. Akshey Kumar Ghosh, (1949) 54 CWN 660 
: AIR 1950 Cal 111 : 

Syama Prasanna Roy Choudhury | oF wis Sor the petitioner 

Susil Kumar Biswas ite st ay Sor the opposite parties 


The judgment of the Court was as follows :— 


Datta. J: This Rule was obtained against Order No. 170, dated 
9th July, 1975 in a Partition Suit whereby the application of the plaintiff 
was allowed. The effect of the order is that the defendant No. 2’s appli- 
cation under section 4 of the Partition Act which was earlier allowed 
stood disallowed in view of some subsequent events. The facts, in short, 
are as follows :— 


On Sth March, 1953 the Partition Suit was filed by the plaintiff who, 
admittedly, acquired a share of the dwelling house of the defendants. In 
course of the proceedings, the defendant No. 2 filed an application on 
30.4.57 under Section 4 of the Partition Act, 1893 for the purchase of the 
share of the plaintiff who, was admittedly, a stranger purchaser. This appli- 
cation was allowed on 17.5.57 when the preliminary decree was also passed, 
The preliminary decree contained direction on the Commissioner to make 
a valuation of the plaintiff's share which was determined at two annas 
six gordas two karas and two krantis and the court also recorded further 
directions to the effect that if the amount be paid within 30 days by the 
defendant No. 2, the plaintiff’s interest. would vest in her and the plaintiff 
would execute a -kobala in respect of the. said share in her favour and the 
plaintiff’s suit for partition would: stand dismissed. It appears that on 
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18.11.60 the defendant No. 2 transferred her share in favour of her nephew, 
Sheikh Sajahan by a registered Heba-bil-awaj and, subsequently, Sheikh 
Sajahan again transferred the said share to the defendant No. 2 by a 
registered Heba-bil-awaj on 22.4.65. The plaintiff in the context of the 
aforesaid facts, made an application for effecting a final decree for parti- 
tion by metes and bounds and also for a direetion that no further steps 
should be taken for determination of the value of the plaintiff’s 
share as directed earlier by the court on the defendant No. 2’s_ appli- 
cation under Section 4. This application was allowed. The learned 
Judge held that there was no necessity for proceeding further regarcing the 
determination of the valuation of the plaintiff's share as the defendant 
No. 2 had lost her right of pre-emption by virtue of the transfer dated 
18.11.60. The present Rule is against this order. 


2. Mr. S. P. Roychowdhury, . learned Advocate appearing for defen- 
dant No. 2'who is the petitioner before us, contended that it was not 
necessary for the court to look into the intervening facts because the defe- 
ndant No. 2 subsequently acquired the interests transferred by her earlier 
in full. It was further contended by Mr. Roychowdhury that as soon as 
the defendant No. 2 re-acquired her share, her tight of pre-emption revi- 
ved and the court should proceed, as directed already, on basis of her 
application under Section 4. Mr. Roychowdhury: also- contended that 
provisions of the Partition Act should be construed liberally so as not 
to destroy the integrity of the family dwelling house, as was held by 
several decisions cited by him. In any event, Mr. Roychowdhury 
contended that his client still has the right to file an application under 
Section 4 of the Partition Act and to prevent multiplicity of the court 
proceedings, the court should not relegate the defendant No. 2 to’ further 
proceedings under Section 4 of the Act. These contentions are disputed 
by Mr. Biswas, learned Advocate appearing for the substituted’ plaintiffs. 


3. Strong reliance has been placed on the decision in the case of 
(1) Bata Krishna Ghosh v. Akshoy Kumar Ghosh, reported in 54 CWN 
660 where it was held that there is nothing in Section 4 of the Partition 
Act which disqualifies a member who, having previously alienated its 
share, has re-acquired it and is owning it at the time he makes his claim 
under Section 4. The qualification of the applicant, it was held, is to be 
judged with reference to his position at the date of the application. In 
the case before us, it would appear that the transfer which has resulted 
in the impugned order was made after the application under Section 4 
of the Partition Act was filed. Section 4 of the Partition Act is on the 
‘following terms : i ; 
l “partition suit by transferee of share in dwelling-house.— f 
(i) Where a share uf a dwelling-bouse belonging to aa undivided family has 
been transferted to a person who.is. not a momber of such family and. such 
transferee sues for partition, the court shall, if any member of the family being 
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a shareholder shall undertake to buy the share of such transferee, make a valu- 
ation of such share in such manner as it thinks fit and direct the sa'e of such 
' share to such shareholder, and may give all necessary aod proper directions io 
that behalf.” s 
4. Ona plain reading of this section, it appears to us that when 
a stranger ‘purchaser sues for partition, an application under Section 4° 
can be made by any member of the family being a so-sharer undertaking 
to buy the share of the transferee. Oa- sich application, a valuation of 
such share is to be made in. such manner as the court. thinks fit and, 
thereafter, the sale of such share to “such shareholder” is to be directed 
by. the court and.the.court may give all other necessary and proper direc- 
tions. -Thus the shareholder-who applies’ for’ pre-emption under Section 
Aof the Partition Act must contiriue. and retain, his status as such share- 
holder when the order for sale to him is directed by the court and the sale 
is completed accordingly. In view of this position if .there issany change 
in the status of such shareholder by any intervening act whereby the 
interests of such shareholder in the property is lost, subsequent acquisition 
of such interests by him again will not make the same Shareholder reacquire 
his status as was his at the time when he madethe application under 
Section 4. Accordingly, . it appers that if . there is such cessation of the 
interests of the shareholder i in the ‘property ` ‘Within the said period leading 
to a change of the’statutes of the sharé-holder by reason of any interven- 
ing factor, such shareholder wilt not retain the same capacity he had by 
reason of such transfer and, as such, will not be entitled: to the ‘benefit 
under section 4(1) of the Act. This aspect of the question was not 
required to be considered and accordingly not considered in the decision 
cited above. We are, therefore, of the öpinion that the defendant No. 2 
by reason Of intermediate transfer made by her, ‘notwithstanding subs- 
equent acquisition of such interests by her by a subsequent deed before 
the final order, lost the benefit .which the court gave her by allowing aer 
application under Section 4 of the Partition Act. 

' S. ` In view of the - express.and clear provisions of the section, as 
stated hereinbefore, there is no scope to give any liberal interpretation to 
thè- section, as contended by Mr. Roychowdhury. The status of the share- 
holder is required to be the same inthe proceedings throughout till the 
final décree and directions ate `made and ‘the sale is effected and, if that 
Status is lost by a shareholder by reason: of any intervening factor, such. 
benefit cannot bė granted to the applicant under Section. 4; as grant of 
‘such benefit would cause a departure and’ violation of- the provisions: of 
‘Section: 4(1). .. There are an authories:: ‘which advocate strict: a 
‘tation of séction 4. 


:6, Mi ` Róychówdhùůry contended “that, since ‘his lient is ' stil) 
entitled to make an application under ‘Seétion'4 ‘by virtue’ of “hér acquisi- 
tion of the share in the property, the court. ‘sould ‘not’ rélégatethe? to a 
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further proceedings under Section 4 once again. If it is still’ open to Mr. 
Roychowdhury’s client to apply under section 4 and if she is so advised, 
such application if made will be considered on merits. But it is not 
possible for us at this stage to allow her to reap the benefit of the appli- 
cation under Section 4 which in view of the subsequent event’ disentitles 
her to get the benefit on her application filed on 30.4.57. . 

7. For all these reasons, we.are of the opinion that the impugned 
order has to be sustained. The Rule, accordingly, fails and is discharged. 
There will be no order as to costs. 

8. We make it clear, however, that we are expressing no opinion 
on the merits of the case of patties in the proceedings, particularly, in 
respect of any fresh application under Section 4, if at all: filed by the 
petitioner. . , ; 

Sen, J. : Tagree. 

N.C.S. 


[ CONSTITUTIONAL WRIT J URISDICTION J - 
Before Mr. Justice Manash Nath Roy 
Decision : December 24, 1976 

Ganesh Chandra Das - ee . 
Versus . os 
Director of Rationing & Ors. wae we’... Respondents* 
Constitution of India—Article 226—Scope of—Locus standi of peti- 
tioner—Personal . right of petitioner .is to be infringed— Prejudice — 

Interpretation. . e i 


"|, Petitioner 


By a public notice the Director of Rationing invited applica- 

tions from the intending candidates for appointment as a retailer 
for a Ration shop under á statutory rationing scheme in the Jadav- i 

pore sub-drea. The said notice also indicated the qualifications 
required for the candidates for appointment and several other , 

conditions for compliance. The petitioner, Respondent no. 5 and several 

other persons applied for the shop. The different premises offered by the 
petitioner and also by others were inspected ‘by the appropriate authority. On | 
‘guch inspection the shop offered by the petitioner was found to be unsui- 
‘table. By an order dated 6.1.75, Respondent no. 5 was appointed the 
retailer for the said area provisionally for a certain period on .a temporary 
basis. Being aggrieved, the petitioner challenged the order dated 6.1.75. 
‘whereby Respondent no. 5 was preferred. for. such appointment, in. a writ 


application and obtained the present. rule. . 
*Civil Rule No. 646 (w) of 1976. 
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HELD: ~ Article 226 of the Constitution does not say anything about 
the person by whom an application for relief can be made but it does indicate 
the purpose for which writs, directions and orders can be issued and obtained. 
Under that Article, such writs etc. can be obtained only for enforcement of 
fundamental rights and for any other purpose. It follows therefore that:the 
relief that may be sought for under the said Article can only be had if such 
relief is based on the existence of a right. The powers under the Article can 
normally be invoked only by a person whose personal rights or interests are 
adversely affected by any impugned law or Order. Hence the right which may 
be the basis of an application under Article 226 must be a personal and indi- 
vidual right. The person ‘who complains of any infringement as the basis of his 
writ application must prove and establish either that he himself has been the 
victim or that-an action-has.been taken by any authority to his prejudice. 
Thus, the rights that can be enforced in writ petitions must ordinarily be the 
rights of the petitioners themselves. So far as the instant case is concerned, 
since none of the existing rights of the petitioner has been infringed as a 
result of the grant of a licence to Respondent no. 5 for a temporary period 
even if such grant be in violation, of the requirements of the notice or of the 
statute it would not entitle the petitioner to maintain his writ petition. Fur- 
thermore when the petitioner had not admittedly preferred uny application for 
review or revision against the grant of the application of Respondent no. 5 or 
against the refusal of his own application, he cannot be allowed to urge any 
contention of any prejudice which, as stated by him, he might have suffered 
had he taken any proceedings for review or revision. The non-filing of 
any such proceeding by the petitioner has debarred-him and would debar him 
from arguing on such prejudice as alleged by him in his writ petition 
and in particular, on the question of consulting the Minister-in-Charge 
or obtaining his approval as alleged. Be that as it may, it may be stated 
that no prejudice had been caused by making the reference to the Minister- 
in-Charge because the Minister had..enly looked into.the. file for certain 
specified reasons and that too after the determination by the Director of 
Rationing. So far as the allotment and selection were concerned, the same 
were in the instant case made by the Director and that also in due 
discharge of his delegated authority. Since the petitioner has no right to 
challenge the impugned order as made, ‘the’ contentions which were 
sought to be urged on his behalf regarding the malafide exercise of 
powers by the authorities concerned for makirig the impugned order and 
the malice of law as alleged ore net tenable. Moreover, ‘such allegations 
had not been established. pages ee 

Cases referred to : 

(1) Cominissioner of Police, Bombay r “Gordhandas Bhanji, AIR 


(2) Sri Luxmi Janardan Jew: = Anr. w State n Wesi ee AIR 
: 1959 Cal 402 iw : ‘ 
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(3) Malik Ram y. State of Rajasthan, AIR 1961 SC 1575 
(4) Berium Chemical Ltd. v. Company Law Board & Ors, AIR 1967 
SC 295 


(5) Anwar Khan Mehboob Co. v. State of Madhya Pradesh & Ors, 
f AIR 1966 SC 1637 oo’ 
(6j State of Orissa v. Ramchandra, AIR 1964 SC 685 
(7) State of Punjab y. Suraj Prakash, AIR 1963 SC 507 
(8) Kalyan Singh v. State of Uttar Pradesh, AIR 1962 SC 1183 
(9) Jonnala Narasimharao & Co. & Ors. v State of Andhra Pradesh, . 
AIR 1971 SC 1507 ` ye oo BT ae eA tae 


Smriti Kumar Roy Chowdhury and Barun Kumar Raj _ .. for the petitioner 

Sakti Prasad Mukherjee fs. for the Respondent Nos. 1164 

Samaresh Banerjee... ae ` „for the Respondent No. 5° 
The judgment of the Court was as follows :— l 


The petitioner, an unsuccessful candidate in the matter of appoinr, 
ment of: a Retailer for A. R. Shop No. 3529, obtained this Rule. against 
an order dated January 6, 1975, whereby .the Respondent No. 5. was 
preferred for such appointment. - on ae 


4. The Director of Rationing being the appropriate authority ‘to 
appoint a retailer, in terms of his delegated authority under paragraph 
22 of the West Bengal Rationing Order, 1964 (hereinafter referred to 
as the said Order), invited applications on “February 25, 1975 in’ the 
prescribed form the candidates under the statutory rationing scheme 
in Jadavpore Sub-area (herein-after referred to as the said area), for ‘a 
shop at Prince Golam Hossain Sha Road between Bikramgarh High 
School and Sisumala Vidayalaya. Such applications were further required 
to be submitted on or by March 22, 1975. The notice also indi¢atéd the 
qualifications for the candidates and the relevant conditions. f 


3. The petitioner and Respondent No. 5 were amongst the other 
applicants and the Rationing Officer, Jadavpore by anotice informed 
them that the premises offered by them’ would be inspected. on. July 25, 
1975 and they were further requested to be present with documentary 
evidence of possession in respect of the shops as offered including other 
necessary evidence of Bank Account and Trade License. On such ins- 
pection, the shop offered by the petitioner was found to be unsuitable. 
Thereafter, the petitioner, in continuation of his application, made a 
representation to the Director of Rationing that he has further secured a 
good and: much more spacious room at No. 66, Prince Golam Hossain 
Sha Road and requested him to approve the same. On such offer, the 
petitioner, où August 19, 1975 was intimated about further inspection of 
the same, Such inspection,the petitioner has stated to have been completed 
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it 
x 


by the Rationing Officer and the Chief faseeier concerned and he 
kas further alleged that they were’ satisfied with the space ‘which was so 
offered. ` The petitioner himself has stated in‘his petition that selection in 
the matter was required to be made by the ‘Director of Rationing by 
‘virtue of his delegated authority in consultation with or on the recommen- 
dations of a Selection Board. ‘He has, of course, contended that in his 
case the said Selection Board or its members never met and scrutinised 
the respective claims of the applicants. “The Respondent No. 5 was 
however, by an order dated January 6; 1975 (Annexure H) appointed 
the'retailer for the said area provisionally fora period upto March 30, 
1976'and it Was made specifically clear that such appointment was purely 
temporary and was liable to be revoked at any time without giving any. 
notice and without assigning any reason thereof. 


. 4. It was submitted by Mr. Raichowdhury that since the Respon- 
dent No. 5 did neither possess nor conform to all the conditions as laid 
down in the notice inviting applications and he was not a resident of the 
said area, so the grant made in his favour in preference to that of the 
petitioner was bad, void, irregular and illegal and the Director of Ration- 
ing in exercise of his statutory. functiors under paragraph 3(1) of the 
said Order Was wrong and he acted illegally in selecting him. In fact it 
was contended that the Director of Rationing in fact has not considered 
the application of the petitioner before the same was rejected. It was 
further submitted that the grant of the permit for 3 months in favour of 
the Respondent No. 5 was bad, void and irregular, since the same was 
contrary. to the notice itself. and that also manifestly proved lack of 
‘bonafides inasmuch as such appointment for a temporary period would 
strengthen the hands of the authorities to give a permanent appointment 
after the expiry of the period and that too for the purpose of refusing 
the just claim of ‘the petitioner after remedying the patent defects. In 
fact it was contended by Mr. Raichaudhury that since there is no law for 
such provisional grant, the entire action of settlement in favour of the 
Respondent No. 5 became void. ~ 


5. The Respondent Nos. 1 to 4 i in ‘their return to the Rule stated 
that the Director of Rationing with the approval of the State Government 
constituted an Advisory Committee for aiding and helping him in the said 
selection. It has been stated that the ‘said. committee is just a recommen- 
ding or advisory body | and has no statutory” power. It has also been stated 
that the applications, with the necessary particulars, were placed before 
the said advisory body and on receipt of their- views and considering them, 
‘the Director of © Rationing, of his own and in consideration of the records 

‘made the selection. It has also been Stated“ ‘that as a matter of Policy, 


was made, ` _ Mr. Raichowdhury ‘very “strongly relied c on the last part of the 
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statements in the said affidavit and as mentioned hereinbefore stated that 
the procedure thus followed in the instant case viz., selecting the Respon- 
dent No. 5 on the approval of or in consultation with the Minister-in- 
charge would be enough to establish that there was not only total non-appli- 
cation of mind by the Director coicerned but such consultation in fact and 
effect meant that the Director concerned failed to discharge his statutory 
functions or the delegated authority duly. Mr. Raichowdhury also sub- 
mitted that such consultation would mean that before the matter was 
placed before the State Governmént either is review or revision, they had 
formed'the opinion since the Minister-in-charge is required to dispose of 
such proceeding when taken and furthermore the delegation by the State 
Government in favour of. the Director concerned by’ such consultation 
became ineffective. It was also submitted that for all practical purposes 
the Minister-in-charge has passed an order in revision without the necessary’ 
application and as such the appointment made in consultation with him 
at that stage was void. 


6, The Respondent No. 5, who filed a separate return to the 
Rule apart from disputing the contentions of the petitioner further stated 
that the petitioner has not come with a clean hand since he: has suppressed 
relevant facts, material for the Rule or obtained the same on misreprese- 
ntation of facts. In any event he submitted that the application filed by 
“the petitioner for the grant was full of : misstatements and that. would be 
enough for refusing any relief to him. in this jurisdiction. Further, it was 
contended by him that none of the existing legal rights of. the petitioner 
was violated and as such also, he was nat entitled to the reliefs as 
ianed, 


7. @n the question of delegation of power to the Director of 
Rationing, Mr. Raichowdhury submitted that the “power of the State 
Government to appoint a retailer ‘under paragraph 3(1) of the said Order 
has been delegated by virtue of the powers and pursuant to a notification 
in terms of paragraph 22 of the said Order, so the State Government had 
denuded the power and as such, ‘consultation with or getting the appro- 
val of the Minister-in-charge before ‘making the appointment was void 
‘and such consultation ‘or getting the. approval, made the delegation i in- . 
effective. Mr. Mukherjee of course submitted that the Minister-in-charge 
Tooked.into the file after the decision ‘was taken by the Director concerned 
and that too for the purpose of finding out whether the prescribed 
procedure was duly followed a8 there: was a complaint before him.‘ On 
the pleadings of the parties, it-was felt that the records ` should be looked 
into for thé Purpose of ` finding ‘out the exact date and time when the 
records were ‘placed before’ the’ Minister-in-charge_ and whether. his 
approval was’ obtained prior to. the -order by:the Director-concerned.- On 
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scrutiny of the relevant records produced for the reasons as mentioned 
above it revealed that the Director concerned made the appointment on 
the recommendation of the Advisory Body and thereafter the matter was 
placed before the Minister-in-charge for the reason and purposes as 
mentioned hereinbefore. Mr. Raichaudhury, relying on the determina- 
tions of the Supreme Court in the case of (1) Commissioner of Police, 
Bombay v. Gordhandas Bhanji, AIR 1952 SC 16, submitted that since 
the power in this case was not exercised by the appropriate delegate, viz., 
the Director of Rationing, so the grant as made was bad. The view in 
the Supreme Court case was submitted by him were also expressed and 
followed in the case of (2) Sri Laxmi Jonardan Jew & Anr. v. State of 
West Bengal, AIR 1959 Calcutta 402 and reiterated in the case of 
(3) Malik Ram v. State of Rajasthan, AIR 1961 SC 1575 and also in the 
case of (4) Barium Chemical Ltd. v. Company Luw Board & Ors, AIR 
1967 SC 295. In the facts of this case and the more so when the Director 
concerned had taken the decision and thereafter the file was looked in- 
to by the Minister-in-charge. I am of the view that the cases as eited by 
Mr. Raichaudhury would be of no or of little assistance, 


8. This takes us to the consideration of the question of prejudice 
which Mr. Raichaudhury submitted that his client would have suffered, if 
he had preferred a review or revision before the State Government, all 
the more so when the Minister-in-charge was consulted earlier or his 
approval was obtained in the manner as stated hereinbefore and more 
particulary when the records were looked into by him. This argument, 
in my view,would not be available to the petitioner in view of the admitted 
fact that he has not challanged the grant in favour of the Respondent 
No. 5 or the refusal in his case before the State Government. 


9. Article 226 does not lay down any rule as to the person by 
whom an application for relief can be made but indicates the purpose for 
which writs, directions and orders can be issued and Obtained. Under the 
Article, such orders as aforesaid can be obtained only for the purpose 
of enforcement of fundamental rights and for any other purpose. Thus the 
relief under the Article is based as has been found in the case of (5) Anwar 
Khan Mehboob Co, v. State of Madhaya Predesh & Ors., AIR 1966 SC 
1637, on the existence of a right. The powers under the Article can 
normally be invoked only by a person whose personal rights and intere- 
ests are adversely affected by the impugned law or order. So the right 
which is the foundation of an application under Article 226 is a personal 
and individual right. A person who alleges any infringement as the basis 
of his application must prove and establish: that he himself has been the 
victim or action has been taken to his prejudice. Thus the rights that 
can be enforced in a writ petition must ordinarily be as observed in the 
cases of (6) State of Orissa v. Ramchandra, AIR 1964 SC 685, (7) State 
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of Punjab v. Suraj Prakash, AIR 1963 SC 507, (8) Kalyan Singh v. State 
of U.P., AIR 1962 SC 1183 and (9) Jonnala Narasimharao & Co. & Ors. v. 
State of Andhra Pradesh & Ors, AIR 1971 SC 1507, the rights of the peti- 
tioner himself. Since none of the existing rights of the petitioner has been 
infringed in the instant case for the grant of a license to the Respondent 
No. 5 for a temporary period, even if in violation of the notice or the 
requirements of the statute, would not entitle the petitioner to maintain 
the petition on the applications of the principles as referred to hereinbefore. 
Furthermore, the petitioner not having admittedly preferred any review 
or revision against the grant of jhe application of Respondent No. 5 or 
against the refusal of his application, cannot be allowed to argue the pre- 
judice which as stated by him would have suffered in the case of such 
proceedings being taken by him. The nonfiling of any proceeding by the 
petitioner has debarred him and would debar him from arguing on such 
prejudice as has been mentioned hereinbefore and more particularly on the 
question of consulting the Minister-in-charge or the taking of his approval 
as alleged. In any event, I hold further that apart from the above, no 
prejudice has been caused by such reference to the Minister-in-charge 
because the Minister-in-charge has only looked into the file for the reasons 
and circumstances as mentioned hereinbefore and that too after the deter- 
mination by the Director of Rationing. I further find that the allotment 
and selection in the instant case was in fact made by the Director of Rati- 
oning and that also in due discharge of his delegated authority. Since I 
have held that the petitioner has no right to challenge the impugned order 
for shortness of the grant or for the temporary nature of the same, the 
malafide exercise of power by the Respondents on that score as argued by 
Mr. Raichaudhury has also no substance and malice in law as was sought 
to be argued by him on the grounds and basis as mentioned hereinbefore, 
in my view has also no substance and has not been established. 


10. In view of the above, the arguments as advanced by Mr. Raic- 
haudhury fail and the application is dismissed. The Rule is thus 
discharged. There will be no order for costs. 


11. I may record further that in view of the order as proposed by 
me I have not considered the submissions on behalf of the Respondent 
No. 5 to the effect that the petitioner had no right to maintain the peti- 
tion as he himself had not had the necessary qualifications for the grant 
and also on the question of suppression of material facts by him at ‘the 
time of obtaining the Rule. 


S.P.M 
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[ CIVIL APPELLATE JURISDICTION ] 


Before Mr. Justice Sisir Kumar Mukherjea and Mr. Justice Salil 
Kumar Datta, 
Decision : September 21, 1976 
Union of India oe jee Appellant 
f Versus 


M. L. Dalmiya & Co. Ltd. k ... Respondent? 


Arbitration Act (10 of 1940) Secs. 30, 31 & 33— Application for 
Sitting aside award—Disputes -referred te Arbitrator in general form— 
Whether Arbitrator can award interest pendentelite— Patent error appearing 
‘in award—Competency of Arbitrator to correct such errors even after 
publication of award—What type of error can be so corrected—Part of 
award unsustainable being made without jurisdiction-——Award in its entirety 
would be vitiated or not—Bad part of Award, if severable—Effect thereof 
on entire award—Ratio decidendi of reported cases, 


In the instant case, various disputes and differences having arisen 
between the parties in respect of a Government contract entered into by 
the parties for the construction of the New Terminal Building at Dum 
Dum Air Port, a Reference was made to the sole arbitrator appointed as 
per arbitration clause of the contract. The arbitrator entered upon the re- 
ference; the parties filed their respective statements and the issues were duly 
framed. The arbitrator in due course published on his award. The award 
was thereafter corrected by the Arbitrator in respect of certain clerical 
mistakes. The award was thereafter filed in court. The Union of India, filed 
an application in Court for setting aside the award or portions of it. 
‘The award was challenged mainly on the following grounds, i.e., (a) the 
‘arbitrator has no jurisdiction to award interest; (b) the award was vague 
and indefinite and thus incapable of being given effect;(c) corrections 
were made in the award by the arbitrator after its publication; (d) the 
above are sufficient indications of non-application of mind which amoun- 
ted to legal misconduct of the arbitrator. The application for setting 
aside the award was rejected by the trial court. Hence the appeal by 
the Union of India. 

HELD: It appears that the claim for interest pendentelite was 
made before the arbitrator and no objection at any time was taken by the 
appellant in the course of the arbitration Proceeding. In view of the 
special procedure adopted by the parties on the basis of the Order of 
Reference, the question of awarding pendentelite interest was referred to 
the arbitrator where nothing was placed before the court to indicate that 
any objection was taken thereto by the appellant before the arbitrator. 
That being the position, it was to late in the day to suggest that the question 
of interest pendentelite was no item of dispute. Hence, so far as this case 
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is concerned, it has been held that the interest pendentelite, if any, payable 
to the coxtructor was an item of reference to the arbitrator who accord- 
ingly had jurisdiction to award interest from the date of reference. 


The award in the circumstances of the case had to be executory on 
the choice of the parties and accordingly there was no vagueness or indefi- 
nitiness in the award as made. 

The corrections as made by the arbitrator in the award after its 
publication, were in respect of patent errors and did not amount to any 
charge of substance of the award and thus were permissibie. The con- 
tention that such eorrections of the award after its pnblication do indicate 
the non-application of mind by the arbitrator is not acceptable at all. If 
a portion of the ‘award is unsustainable for lack of jurisdiction that 
portion, without more, will not vitiate the award, In the instant case, a 
Portion of the award is invalid but that portion is severable from the 
other part of the award would not yeliate the entire award. 


Cases referred to : 


(1) Bhowanidas Ramgobind v. Harsukhdas Balkishandas, AIR 1924 
Cal 524 : 27 CWN 933 , 

(2) International Rly. Co. v. Niagara Parks Commission, AIR 1937 
PC 214 

(3) Bengal Nagpur Rly. v. Ruttanji Ramji, AIR 1938 PC 67 

(4) Re: Arbitration—the Bengal Jute Mills v. Jewraj Heeralal ( 1942) 


46 CWN 957 

(5) Mathuradas Goverdhandas y. Khusiram Benarshilal (1949) 53 
CWN 873 

(6) Thawardas Pherumal v. Union of India, AYR 1955 SC 468 : 
(1955)2 SCR 48 


(7) Nachiappa Chettiar v. Subramaniam Chettiar, AIR 1960 SC 307 : 
(1960) 2 SCR 209 

(8) Satindar Singh y. Umrao Singh, AIR 1961 SC 908 : (1961)3 
SCR 676 

(9) Mahabir Prasad y. Durga Dutta, AIR 1961 SC 990 

(10) Union of India v. Rallia Ram, AIR 1963 SC 1685 

(11) Union of India v. Bunga Steel Farniture (P) Ltd., AIR 1963 
Cal 70 

(12) Chandrio v. Ishbrandtsen Moller Co., (1950)2 All ER 618 : (1951)1 
KB 240 

(13) Warerly Jute Mills Co. Ltd. y Raymon & Co., AIR 1963 SC 90 

(14) -Union of India v. Watkins Mayor & Co., AIR 1966 SC 275 

(15) Vithal Das y. Rupchand, AIR 1967 SC 188 


(16) Firm Madanlal Roshanlal Mohejon v. Hukumchand Mills Ltd., 
AIR 1967 SC 1030 
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(17) Union of India v. Bungo Steel Furniture (P} Ltd, AIR 1967 
SC 1032 

(18) State of Madhya Pradesh v. Saith and Skelton (P) Ltd., AIR 
1972 SC 1507 : (1972)1 SCC 702 

(19) Chouthmal v. Ramchandra, AIR 1955 Nagpur 126 

(20) Juggilal Kamlapati v». General Fiber Dealers Ltd., AIR 1962 


SC 1123 
(21) Jivarjibhai v. Chitamenro, AYR 1965 SC 214. 
D. K. Sen and P. K. Sen ae .. for the Appellant 
A. C. Bhabra, S. Tibrewal and R. Ghose ee for the Respondent 


The judgment of the Court was as follows :— 


Datta, J. : The respondent, M. L. Dalmiya & Co. Ltd., an exist- 
ing company, incorporated under the Companies Act 1956, hereinafter 
referred to as the Company, was employed by the Union of India, the 
appellant before us, to construct the New Terminal Building at Dum 
Dum Air Port, Phase 1 Superstructure in terms of Contract No. 13/EE/63- 
64 entered into on May 14, 1963. The Company completed the work 
including additional works before August 14, 1970. In course of work 
various disputes and differences arose between the parties in respect of 
the said contract. The disputes between the parties were referred by the 
Chief Engineer (Eastern Zone) to the arbitration of M.S. Iyengar, 
Superintending Engineer (Arbitration). The arbitrator after hearing, 
examining and considering the statements of the parties and oral and 
documentary evidence, published his award on September 25, 1972 for 
which extension of time was duly obtained. The award was purported 
to be corrected by the Arbitrator in respect of certain alleged clerical 
mistakes on December, 1972. 


2. The award was.filed in this Court and the appellant filed an 
application for setting aside the said award or portion of it and / or for 
` the award to be declared null and void or for remitting the said award 
before the Arbitrator, if necessary. This application, on hearing the 
parties, was rejected by Salil K. Roy Chowdhury, J. by his jugdment and 
order dated March 30, 1973 against which the present appeal has been 
filed by the Union of India. . 


3. Clause 25 of the Contract provided as follows :— 

“Except where otherwise provided in the contract all questions and disputes 
relating to the meaning of the specifications, designs, drawings and instructions 
hereinbefore mentioned and asto the quality of work-manship or materials 
used on the work ia any way arising out or relating to the contract, designs, 
drawings, specifications, estimates, instructions, orders or those conditions or 
otherwise concerning the works, or the execution or failureto execute the same 
whether arising during-the progress of the work or after tbe completion or 
abandonment thereof shall be referred to the sole arbitration of the person 
appointed by the Additional Chief Engineer, Central P. W, D.,in charge of 
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the work at the time of dispute if there beno Addl. Chief Engineer, the 
administrative head of the said Central P. W. D. at the time of such oppoiat- 
ment. 


Subject as aforesaid, the provisions of the arbitration Act, 1940 or any 
statutory modifiaetion or reenactment thereof andthe rules made thereunder 
„and for the time being in force shall apply to the arbitrator proceeding under 
this Clause”. 

4. The Arbitrator was appointed by the Chief Engineer (Eastern 

Zone) by the following letter— 
No. 8/CADI/9/7CW(A) Dated, the = May, 1970. 
Subject: In the matter of Arbitration between M/s. M. L. Dalmiya & Co. Ltd., 
Całcutta Contractor and the Union of India regarding the work of cons- 
iy le of Terminal Building for International Traffic at Dum Dum Phase 
I (Agreement No. 13/EE/64.64)- 

Whereas disputes have arisen between the above named parties in 
respect of the above noted work; whereas disputes arising between the 
parties are required under clause 25 of the agreement to be referred to the 
sole arbitration of the person to be appointed by the Additional Chief 
Engineer, CPWD and whereas the post of Additional Chief Engineer 
(Cal) has now been designated as Chief Engineer (E. Zone), therefore, 
in pursuance of the powers given to me under clause 25 of the agreement 
I. B. Manecksha, Chief Engineer (EZ) CPWD, Calcutta, hereby appoint 
Shri M. S. Iyengar, Superintending Engineer (Arbitration), Ministry of 
Health & Family Planning and Works, Housing and Urban Development 
(Deptt of Works, Housing & Urban Dev.), New Delhi, as an arbitrator 
to decide and to make his award regarding the claims/disputes given by 
the contractor on his being asked to do so and also regarding the counter- 
claims of the Govt. against the contractor as may follow subsequently, 
if any, subject always however, to their admissibility under clause 25 of 
the aforesaid agreement, disputes under the aforesaid agreement, already 
referred to the arbitrator previously, and decided by him in his award 
dated 26.8.69, may be excluded fiom the present reference. 

B. Manecksha 
Chief Engineer (E. z.). 
5. The award of the arbitrator in extracts are as follows :— 
In the matter of arbitration between :— 


M/s. M. L. Dalmiya & Co. Ltd., ...Claimants | 
. and ` ee 
The Unisa of India ... Respondent. 


In respect of the work of Construction of Terminal Building for 
International Traffic at Dum Dum Phase I Ag. No. 13/EE/63-64. 

Whereas I, M.S. Iyengar, Superintending Engineer(Arbitration) in 
the Ministry of Works & Housing, Government of India, New Delhi, 
was appointed by the Chief Engineer (EZ), C. P. W. D., Caleutta under 
his letter No. 8/CADI/9/70- WA), Dated 26th May, 1970, as Arbitrator 
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to decide and make award regarding those disputes only, between the 

above named parties which fall within the purview of clause 25 of the 

Agreement. — 

And whereas I took upon myself the burden of the said reference 
on 8.1.1971. 

And whereas the issues under dispute for adjudication and award 
were framed in consultation with and agreed upon by the parties at the 
hearing held on 15.4.1971 ; and whereas issues Nos. 9 & 10 and Issues 
Nos. 1 & 7 were amended in consultation with and agreed upon by the 
parties during the hearings, 21.2.1972 and 17.3.1972 respectively and 
whereas counterclaims of the respondents were also added during the 
hearing held on 20.1.1972 and whereas the issues of the counter-claims 
were also amended in consultation with and agreed upon by the parties 
during the hearing held on 15.2.1972 and were stated in the summary 
recorded of the proceedings of the respective hearings are set forth below. 

And whereas the time limit for making and publishing the award by 
the Arbitrator has been enlarged upon 15th November, 1972 by the High 
Court at Calcutta, vide its order dated 20.6.1972. 

Now therefore after hearing, examining and considering the state- 
ments of both the parties and the oral and documentary evidence pro- 
duced before me by the parties and having heard and duly weighed and 
considered all facts, documents and other evidence with due care, I. M. S. 
Iyengar, do hereby make and publish this, my award concerning the 
matters so referred to me as aforesaid, in the matter following, that is 
to say: 

The Arbitrator is to determine whether under the terms and con- 
ditions of the contract, the claims of the claimants (M/s. M: L. Dalmiya 
& Co. Ltd.) and the counter-claims of the respondents (Union of India) 
enumerated below are justified and if so the extent of relief thay are 
entitle to and the amount, if any, payable/recoverable against these 
claims/counter-claims : 

Claims Award. 

2. The claimants claim payment This claim is partly justified. 
for various extra and substituted It is awarded that extra and subs- 
items of work executed by them tituted items be paid to the claim- 
under the contract at the rates ants at the rates shown in Appendix 
as listed in annexure ‘C’ of their ‘A’ enclosed with the award. The 
statement of facts or at such said Appendix ‘A’ is made a part 
other rates as may befound of this award. 
correctly due them. 


14. The claimants claimed Interest pendentelite and future interest 
interest at 12%PA on @6% PA onthe amount of the award 


72 


Union of India v. M. L. Dalmiya & Co. Ltd. [1977 (1) CL3 


the total amount of from 26.5.70 to the date of obtaining decree 
the award pendente- on the Arbitrator’s award from the com- 
lite and future till a petent court or the date of actual payment 
decree by the compe- is awarded in favour of the claimant, which- 











tent court. ever is earlier. 

1 2 3 4 5 

73, 73 Extra labour for making light boxes as per Rft, Re. ł/- (Rupee 
design and placing them in position in R, C. one only) 
C. Projected hood and canppy. 

75. 75 Makiog slit opening in shuttering board Each Rs. 1.80 (Rupees 
for placing M. S. hanger for fixing susp- one and paise 
ender for support of R. C. Duct & false eighty only) 
Ceiling frame work and reopening the same 
including making good the damages to shut 
ering board for further re-use. i 

80. 80 Encasing of rain water pipe on both faces ach Rs, 223/- (Rupees 
of R. C. Column (2 Nos, 3” dia front side two hundred twen- 
and I No. 6” dia pipe on hall side) with ty three only) 
cement briek work (1-4) shaped to required 
size and 1-8 projection as per Architect's 
drawing, plastered complete with cement 
plaster (1:3), 

81. 81 Cement brick work on front and back side Each Rs, 235/- (Rupees 
of R.C. column on both sides of expansion two hundered thirty 
joint shaped to required size and projeetion five only) 

(slightly bigger) matching the brick werk 
encasing R,W. Pipes on both faces of R.C.C 
colump, plastered complete all as per Archi- 
tect’s drawing. 

85, 85 Labour for making necessary alteratious in 
timber frame for light boxes of different 
sizes supplied by the agencies and placing 
in positions : 

(a) Size of the Light Box 4’-8” Sft. Rs, 2.65 (Rupees two 
xX 47-8” and paise sixty five only) 
(b) -do- 28’-0” X r6 Sft, Rs, 2,10 (Rupees two 
. and paise ten only) 
(c) -do- 12”-8” X T-6” Sft, Rs, 2,40 (Rupees two 
and paise forty only), 
6. It is clear from the award that after the Arbitrator had entered 


upon the reference, the parties filed their respective statements and counter 
statements and issues were framed thereon. Before the learned Judge as 
also before us, the award was attacked mainly on the following grounds, 
i.e. (a) the arbitrator had no jurisdiction to award interest ; (b) the award 
was vague, indefinite, and merely executory and thus incapable of being 
given effect to ; (c) corrections were made in the award by the arbitrator 
after its publication; (d) the above are indications of non-application of 
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mind which amounted to legal misconduct on the part of the arbitrator. 


7. Elaborating his arguments Mr. D. K. Sen, counsel for the Union 
of India, the appellant before us, submitted that the disputes were to 
be crystallised for reference to arbitration under provisions in the agree- 
ment. The claimants detailed the disputes for an award and the juris- 
diction of the arbitrator was confined to these disputes only and 
nothing beyond. Ifa dispute is entertained which is not covered by the 
reference, the arbitrator has travelled beyond his jurisdiction. Mr. Sen 
referred to the language of the letter of appointment of the arbitrator, 
which as appearing from pages‘ 100 and 103 of the Paper Book, was con- 
fined to (a) payment for quantities of the items executed beyond the agree- 
Ment quantities at the prevailing market tate, (b) arbitrary recoveries 
made by the department, (c) exrtra expenditure involved for extra work 
“beyond agreement. There were mention of other disputes which should 
be interpreted ejusdem generis so that there was no whishper of a claim 
for interest in the disputes raised. The disputes between parties must 
be tabulated and specified prior to arbitration and such disputes could 
not be enlarged subsequently by statement of facts filed by the respon- 
dent and denied by the appellant. The arbitrator could only decide 
about interest if specifically referred to but not otherwise. Moreover the 
arbitrator unlike the court, had no power to award interest unless 
the question of interest was specifically referred to him. 

8. Mr. A. C. Bhabra, and latter on, Mr. Tibrewal learned counsel 
for the respondents, submitted on the other hand that parties in the 
instant case chose a method of formulating the dispute. There 
was a general reference to arbitration without any specification of dispu- 
tes which thus could only be ascertained from the pleadings of the 
parties. There was never any averment in the statement filed by the 
appellant that there was no dispute for claim of interest. In any 
event, the claim for interest was there by implication and the arbitrator 
had always the implied authority to grant interest in favour of the parties 
whom he found entitled to any principal amount. 

9. Learned counsel have referred to and relied on various autho- 
rities which we shall now consider. In (1) Bhowandas Ramgobind v. 
Harasukhdas Balkishendas, AIR 1924, Cal. 524,a Division Bench of 
this Court consisting of Mookerjee and Rankin, JJ. held relying on some 
earlier décisions that the arbitrators have authority to make a decree 
for such damages as might have been assessed by the Court. 

10. In (2) International Railway Company v. Niagara Parks 
Commission, AIR 1937 PC 214 (22) the Privy Council held that the arbitra- 
tors whose only duty was “to ascertain the actual value of certain pro- 
perty at a certain time”, had no power to include interest in their 
assessment of value. 
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11. The Privy Council in (3) Bengal Nagpur Railway v. Ruttanji 
Ramji and others, AIR 1938 PC 67 held that in law the court could 
allow interest when there is agreement to pay interest or it is payable 
by usage or under provision of any law. In equity under proviso to 
section 1 of the Interest Act, 1939 the circumstances must exist attrac- 
ting equitable jurisdiction for award of interest and such power to award 
interest has been expressly saved by the said proviso. f 

12. In (4) Re-Arbitration the Bengal Jute Milis v. Jewaraj 
Heeralal (1941-42) 46 CWN 957, Gentle, J. held that when parties 
set out specifically what disputes have arisen and what relief is sought 
in consequence of the alleged default- by one party those are the only 
matters upon which the arbitrator is required to enquire and adjudicate. 
It was further held that when an arbitrator gives an award which 
includes matters not submitted to him and reliefs asked for, such 
` award is void in toto. 7 

13. In (5) Mathuradas Goverdhandas v. Khusiram Benarshilal, (1948-49) 
53 CWN 873 it was held that existence of a dispute is an essential con- 
dition for the jurisdiction of an arbitrator and if there is no dispute there 
can be no right to demand arbitration at all. 

14. In (6) Thawardas v. Union of India, AIR 1955 SC 468, the 
Court observed that the Interest Act, 1839 would apply where intér- 
est is not otherwise payable by law. The following amongst other 
conditions must be fulfilled before interest can be awarded under the 
Act. 

(1) there must be a debt for a sum certain 5. 

(2) it must be payable at a certain time or otherwise ; 

(3) these debts or sums must be payable by virtue Of some written 
contract at a certain time ; 

(4) there must have been a demand in writing stating that interest 
will be demanded from the date of the demand. 

If none of these elements are present, the arbitratoris not en- 
titled in law to allow interest simply because he thought the demand 
was reasonable. Moreover the arbitrator not being a court no interest 
could be awarded by it on analogy of Section 34 of the Code of Civil 
Procedure. 

15. This decision as laying a broad and unqualified proposition, 
was doubted in (7) Nachiappa v. Subramaniam, AIR 1960 SC 307 
(para 44). In (8) Satindra Singh v. Umrao Singh AIR 1961 SC 908, the 
Court recognised that the power of Court to award interest on equitable 
grounds or under any other provisions of law has been expressly saved 
by proviso to section 1. The Supreme Court observed in (9) Mahabir 
Prasad y. Durga Dutta, ATR 1961 SC 990 that interest fora period 


1977 (1) CLJ] Union of India v. M. L. Dalmiya & Co. Ltd. 75 


prior to the commencement of suit is payable under an agreement or 
usage of trade or a statutory provision and also under the Interest Act 
where notice is given. Further interest is also awarded in some cases 
by Courts of equity. 

16. Again in (10) Union of India v. Rallia Ram, AIR 1963 SC 
1685 it was held that under the Interest Act, the court may allow interest 
to the plaintiff if the amount claimed is a sum certain which is payable 
at certain time by virtue of a written instrument. The Act however 
contains a proviso that the interest shall be payable in all cases in which 
it is now payable by law. The proviso applies to cases in which the Court 
of Equity exercises jurisdiction to allow interest. 

17. This Courtin (11) Union of India v. Bunga Steel Furniture 
«Pvt. Ltd. AIR 1963 Cal 70 held that an umpire acting under the Arbitra- 
tion agreement has authority to direct payment of interest on the princi- 
pal sum adjudged from the date of the award upto the date of the 
decree to be passed by the Court. He had this power before the passing 
of the Arbitration Act, 1940 and he continues to retain the power after 
the passing of that Act and there is nothing in Section 29 of the 
Arbitration Act which takes away this power. 

18. In (12) Chandris v. Isbrandtsen Moller Co, Inc., 1951-1KB 
240 : 1950-2 All ER 618, on the question of award of interest by the 
arbitrator, it was held that it was implied terms of the submission that 
the arbitrator should decide the dispute according to the existing law of 
contract. The provisions of the Law Reform (Miscellaneous Provisions) 
Act, 1934, S. 3(1) gave Court power to award interest on debt or damages. 
Though these provisions did not apply to an arbitrator, the power to 
award interest by the arbitrator was derived from the submission to him 
which impliedly gave him the power to decide “all matters in difference” 
according to existing law of contract exercising every right and affording 
discretionary remedy given to a court of law. 

19. In (13) Waverley Jute Mills Co. Ltd, v. Raymon & Co., AIR 
1963 SC 90 the court referred to the decisions in National Fire & 
General Insurance Co. Ltd, v. Union of India and another AIR .1956 
Calcutta 11 and Pratabmull Rameshwar v. K. C. Sethia (1944) Ltd., AIR 
1960 Calcutta 702. It was observed by the Supreme Court : 


“In both these cases there was a valid submission on which the arbitrators 
proceeded to act. Before them the parties filed statements and therein they put 
forwařd a claim which was not actually covered by the reference and invited them 
to Bive their decision thereon. The party against whom the award had gene con- 
tended that the arbitrators had acted without jurisdiction in deciding that claim, 
In overruling this contention the court held that it was Open tothe parties to 
enlarge the scope of a reference by inclusion of a fresh dispute, that they must 
be held to have done that when they filed their statements putting forward the 
claims not covered by the original agreement that these statements satisfied the 


76 Union of India v. M. L. Dalmiya & Co. Ltd. [1977 (1) CLI 


requirements of S. 2(a) of the Arbitration Act and that it was competent to 
the arbitrators to decide the dispute, The point to be noticed is that in both 
these cases there was no want of initial jurisdiction but a feeding of existing 
jurisdiction by an enlargement of the scope of the reference. That this does 
not involve any questions of jurisdiction in the arbitrators will be clear from 
the scheme of the Act. If an award deals with a matter not covered by the 
agreement it could either be modified under section 15(a) or remitted under 
section 16(1) (a). And where the matter is dealt with on the invitation of parties 
contained in the statement there can be no difficulty in holding that the arbitra- 
tors acted within jurisdiction.” 
20. In (14) Union of India v: Watkins Mayor & Co., AIR 1966 
SC 275 the Court reaffirmed the position in law to the effect that in regard 
to interest prior to the date of institution of the suit, interest may be 
awarded when there is an agreement for payment of interest at fixed rate 
or when interest is payable by the usuage of trade having the force of 
law or under the provisions of any substantive law. Under Interest Act 
the Court may allow interest to the plaintiff if the amount claimed is a 
sum certain which is payable at a certain time by virtue of a written 
instrument. But where the amount claimed is compensation for unliqui- 
dated amount and not a sum certain, the Act has no application and no 
interest can be granted, the proviso applies to cases in which the court 
of equity exercises jurisdiction to allow interest in appropriate 
circumstances. 


21. The Supreme Court in (15) Vithal Das v. Rup Chand and 
others, AIR 1967 SC 188 reiterated the essentials for award of interest 
prior to suit. They are (a) an agreement for payment of interest at fixed 
rate, (b) usage of trade having force of law contemplating payment of 
such interest (c) a provision of substantive law like section 80 of the 
Negotiable Instrument Act or Section 23 of the Trusts Act, (d) if the 
sum claimed is certain and payable at a certain time. Court can also grant 
interest under the rule of equity. 

22. In (16) Firm Madanlal Roshanlal v. Hukumchand Mills Ltd., 
AIR 1967 SC 1030 the Supreme Court noticed that in cases already 
referred to the court pointed out that observations in Thaward’s case were 
not intended to lay down such a broad and unqualified proposition. The 
said case is also silent on the question whether the arbitrators can award 
interest during the pendency of arbitration proceedings if the claim regar- 
ding interest is referred to arbitration. The Court further observed : 


“Jn the present case, all the disputes in the suit were referred to the arbitrator 
for bis decision. One of the disputes in the suit was whether the respondent 
was entitled to pendentelite interest. The arbitrator could decide the dispute 
and he could award pendentelite interest just as a court could do so under 
Section 34 of the Code of Civil Procedure. Though, in terms section 34 of the 
Code of Civil Procedure does not apply to arbitrations, it was an implied term 
of the reference in the suit that the arbitrator would decide the dispute according 
to law and would give such relief with regard to pendentelite interest as the 


1977 (1):CLJ] Union of India v. M. L. Dalmiya & Co. Ltd. 77 


Court could give if it decided the dispute. This power of the arbitrator was 
not fettered either by the arbitration agreement or by the Arbitration Act, 1940. 
The contention that in an arbitration in a suit the arbitrator had no power to 
award pendentelite interest must be rejected.”’ 


23. Again in (17) Union of India v. Bungo Steel Furniture Pyt. Ltd., 
AIR 1967 SC 1032, the Court noticed that Thawardas’s case did not deal 
with the question whether the arbitrator can award interest subsequent 
to the passing of the award if the claim regarding interest was referred 
to arbitration. The court held that the arbitrator had the jurisdiction 
to grant interest on the amount of the award from the date of the award 
till the date of the decree; the reason being, 
“That it is an implied term of reference that the arbitrator will decide the dispute 
according to existing law and give such relief with regard to interest as a court 
could give if it decided the dispute. Though in terms, section 34 of the Code 
of Civil Procedure does not apply to arbritration proceedings the principle of 
that section will be applied by the arbitrator for awarding interest in cases 
where a evurt of law in a suit having jurisdiction of the subject matter covered 
by section 34 could grant a decree for interest,” 
24. In (18) State ef Madhya Pradesh v. Saith and Skeltion Pvt. 
Ltd., AIR 1972 SC 1507 the court observed— 


“In the cases referred to above, it is seen that there was neither any agreement 
pleaded for payment of interest nor was any provision of law entitling the party 
to recover interest prior to the period of suit or arbitration proccedinga referred 
to or relied upon, Under such circumstances it was held that the arbitrator 
ot a court had no power to award interest prior to the date of the award......... 
From the decision in AIR 1967 SC 1030 it is clear that if all the disputes are 
referred for arbitration, the arbitrator has power to award interest pendentelite 
i, e. during the pendency of the arbitration proceedings”, 


25. Inthe case before us, the arbitrator was appointed by the 
Chief Engineer, Eastern Zone by the letter we have quoted above. The 
letter recited that disputes had arisen between the parties and accordingly 
the arbitrator was appointed to decide and to make his award regarding 
the claims/disputes given by the contractor on his being asked to do so 
and also regarding the counter claims of the Government against the 
contractor as may follow subsequently. This letter clearly indicates that 
the disputes and claims generally were referred to the arbitrator subject 
to the specific claims and disputes as might be made by the contractor 
as also the counter claims if any, to be made by the Government against 
the contractor “subsequently” in course of the arbitration proceedings. 
The arbitrator entered into the reference on January 8, 1971. It appears 
from the award that statements were filed by both parties and the issues 
in dispute for adjudication and award were framed in consultations with 
and agreed upon by the parties at the hearing and issues on counter- 
claims were also amended in consultation with and agreed upon by the 
parties. It is therefore clear and obvious that the claim for interest 
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pendentelite was made before the arbitrator and no objection at any 
time was taken by the appellant in the course of arbitration proceeding. 
In view of the special procedure adopted by the parties on the basis of 
the order of reference dated May 26, 1970 the question of award of 
pendentelite interest, it is obvious, was referred to the arbitrator and we 
have not been shown any contemporaneous evidence to indicate that any 
objection was taken thereto by the appellant. Issues were, framed as 
stated by the arbitrator, in the presence of parties. It is accordingly too 
late in the day to suggest that the question of interest pendentelite was no 
item of dispute. We, accordingly, hold relying on the Bungo Steel Fur- 
niture’s case as also Suith & Skelton’s case referred to above that interest 
pendentelite, if any, payable to the contractor was an item of reference to 
the arbitrator who accordingly had the jurisdiction to award interest 
from the date of reference. 


26. The next contention against the award is that the award is non- 
executory, vague and indefinite and could not be given effect to. Refer- 
ence was made to particular items Nos. 73, 75, 80, 81 and 83. In parti- 
cular payment as provided in item 2 of the award for extra and substituted 
works at rates specified in Appendix. “A” could not be ascertained with 
reference to items 73, 75 and 85 inasmuch as the measurements had 
neither been recorded nor could be assessed as the works had been com- 
pleted. Further it was said items 73 and 88 were identical and award 
had been made twice in respect of the same work. 


27. About the last contention, namely, about items 73 and 88 it 
has been contended that the objection in this form was not taken in the 
trial court nor in the memorandum of appeal. Even so, the error seems 
to be patent on the face of it and in absence of any explanation, there is 
no scope for avoiding or overlooking the same. We accordingly think 
that the award in item 88 is not allowable and should be struck down. 


28. As to item 75 we do not find any vagueness, and if it was no 
longer possible to examine the number of Slib openings in view subse- 
quent constructions, the record maintained by the respondent would have 
to be relied upon. The same consideration would be applicable for items 
80,81 and 85 and it appears from the affidavit-in-opposition affirmed on 
February 20, 1973 by Ramantar Jhunjhunwala to the petition filed by the 
appellant challenging the award that a Particular procedure was adopted 
for the purpose with consent of parties and disputes in respect of the 
rates of the claim were referred to the arbitrator. The arbitrator had 
followed the procedure so agreed upon and it was never brought to the 
notice of the arbitrator that the analysis of rates submitted by the cont- 
ractor suffered from infirmities resulting in any mistake or error in the 
award. As to measurements of works was also the duty of the appel- 
lant to keep proper account in respect thereof and if they failed to maintain 
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such record, the contractor could not be deprived of their legal dues. 
Further the arbitrator was rèquired to fix rates of works without reference 
to measurements and in this state of affirs, it was not possible for the 
arbitrator to award lump sums in respect of claims and counter claims 
which must necessarily have to be calculated on basis the rates so fixed 
by the arbitrator. The award in the circumstances had to be executory 
onthe choice of the parties and accordingly there was no vaguness 
and indefiniteness in the impugned award. 

29. The award was made and published on September 25, 1972 
but thereafter on December 1, 1972 it is alleged on the exparte application 
of the contractor, the award was corrected as follows :— 


(i) Appendix ʻA’ For unit given as o/o Cft 
Serial No, 38 read unit ” ” ojo Cft 

(ii) Appendix ʻA’ For Unit given as sft 
Serial No- 62 read unit as rft. 


30. The appellant submitted that the corrections were impermissible 
in law and would indicate the nou-application of mind on the part of 
the arbitrator. .In (19) Chouthmal v. Ramchandra, AIR 1955 Nagpur 
126, it was held that once an arbitrator has given his decision, he becomes 
Sunctous officio and he cannot add to or vary it in any way except to correct 
clerical mistakes or errors arising from any accidental slip or omission. 
In (20) Juggilal Kamlapal v. Generai Fiber Dealers Etd., AIR 1962 SC 1123 
it was held that generally speaking an arbitrator is functous officio after he 
has made the award but this only means that no power is left in the arbitra- 
tor to make any change of substance in the award that he has made except 
incertain circumstances provided in the law. The corrections made by the 
arbitrator here were in respect of patent errors and did not amount to any 
change of substance in the award and thus were permissible. We are 
also not prepared to accept that these corrections indicate non-application 
of mind on the part of the arbitrator as contended by Mr. Sen on behalf 
of the appellant. 


31. We have seen that the award in respect of Item 88 is unsu- 
stainable. That, however, without more, will not vitiate the award. In 
(21) Jivarjbbai and others v. Chitamanrao & others, AIR 1965 SC 214, the 
Court held that the award, to the extent it is beyond the arbitrator’s juris- 
diction, is invalid and if it is not possible to sever such invalid part from 
the other part of the award, the award must fail in its entirety. In the 
case before us, the award, in respect of item 88 is perfectly severable 
from the other part of the award. Accordingly, though we are unable to 
sustain the award in respect of item 88, it can not be said that the entire 
award is thereby vitiated. 


32. ‘ For all these reasons, we are unable to accept the various cont- 
entions raised by the appellant. The award in respect of Item No. 88 is 
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set aside and the order and decree passed by the learned Judge are vatied 
to that extent. In the result, the appeal succeeds in part and only to 
the extent indicated above. Save as aforesaid, the order and the decree 
under appeal are affirmed. The appellant will pay half the costs of the 
appeal. Certified for two Counsel. 

33. After hearing the submissions made by Mr. Tibrewal and Mr. P.K. 
Sen, we release the respondents from the undertaking they have given in 
respect of payment of Rs. 2,00,000/- made by the appellant, Union of India 
to the respondents. The guarantee will accordingly stand discharged. 
All parties and the Bank of Madura will act on a signed copy of the 
minutes of Mr. B.M. Cagaria, Attorney for the respondents ‘undertaking 
to complete this order. 

Mukherjea, J.: I agree. . ` 

S.P.M. 


[ CONSTITUTIONAL WRIT JURISDICTION J 
Before Mr. Justice Manas Nath Roy 
Decision : December 16, 1976 


Jaskaran Singhi a Petitioner 
Versus 

Sub-divisional Controller of Food & Supplies, 

Cooch-Behar & Ors. ; Pai .. Respondents” 


M. R. Distributorship — Appointment for—Agreement in writing 
between appointe and authority concerned —Violation of condition under 
Agreement—Search and seizure—Suspension of M. R. Distributorship— 
Natural justice—No opportunity to present aggrieved party’s case was affor- 
ded before making suspension order—Whether aggrieved party is entitled to 
such opportunity —Whether along with such suspension, Authority can sus- 
pend other licence of aggrieved party—Licence under West Bengal Wheat 
and wheat Product (Licensing, Control and Prohibition of certain 
classes of Commercial Transactions) Order 1973—Sub clause (2) (proviso), 
clause (8) under—Suspension without affording opportunity—Validity of 
order of suspension of wheat licence—West Bengal Rice and Paddy 
(Licensing and Control) Order 1967—clause 14 (2)—Construction— 
Maintainability of writ petition. 

The petitioner was appointed asa M.R Distributor. Such appo- 
intment was made on 8.2.74. and subsequently an agreement between 
the parties was entered into on 27.2.74. On or about 23.10.76 there was 
an inspection of the petitioner’s godown and shortage in stocks of rice 
and wheat was detected. On such detection there was a seizure of the 
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books of accounts of the petitioner by an order dated 23.10.76. There- 
after by an order dated 11.12.76. the petitioner’s distributorship was 
suspended. 

HELD : when the Respondents have been authorised under the 
aforesaid agreement to take steps for search and seizure and when such 
steps have been taken by the Respondents, no writ would be available 
against such action in view of its nature and character and the more so. 
when such action of search and seizure by the Respondents has been autho- 
rised by the aforesaid agreement. - 

The agreement in the instant case has not been admittedly entered 
into under any statute, as such it is not a statutory agreement. An 
order suspending distributorship has been made by the appropriate autho- 
rity and that order has been challenged. The question is, even if there 
be any violation of the said non-statutory agreement whether any writ 
would be available for quashing such an order or any action taken there- 
under. ln view of the agreement in the instant case and more so when that 
agreement is not a statutory agreement, the action taken by the authority 
concerned is not an action taken by the authority in the exercise of its statu- 
tory powers. Hence, since the petitioner is not governed by any statutory 
order or agreement he is not entitled to maintain the present writ application 
for any violation of the agreement. The suspention of distributorship has 
been duly and properly made. 

It was contended that the petitioner’s other licenses including that 
of wheat cannot be suspended for any violation of the said agreement 
or suspension of the petitioner's distributorship. In this connection 
Clause 14 of the West Bengal Rice and Paddy (Licensing and Control) 
Order 1967 was referred te. On a consideration of Clause 14 (2) of the 
said Order, it is held that the power in the instant case has been duly exer- 
cised and that to when the petitioner may be considered to haye contravened 
any other law for the time being in force relating to food and supplies. Further, 
on a consideration of clause 14 (2), it has been held that no opportunity for 
presenting his case is required to be given to a person before his distributor- 
ship is suspended and the question of giving such opportunity would arise 
only when the question of cancellation of distributorship would be con- 
sidered. In the instant case, that stage has not admittedly reached as yet. 

Cases referred to : 

(1) D.F.O., South Khere v. Ram Sanehi Singh, AIR: 1973 SC 205. 
1971 (3) SCC 864 
(2) Erusian Equipment & Chemicals & Ltd. v. State of West ‘Bengal, 
(1975) 1 SCC 70 
(3) Mahabir rasad Bansal v. State of West Bengal, 1976 (2) CLJ 79 
Kashi Kanta Moitra, L. C. Biani and Amalesh Kumar Banerjee - 
Jor the Petitioner 
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- The judgment of the Court was as follows :— 


This application is directed against two orders in annexures ‘B’ and 
‘Œ dated October 23, 1976 and dated December 11, 1976, respectively. 

2. The petitioner was a M. R. Distributor at Dinhata, Cooch 
Behar. Such appointment was made on February 8, 1974 and subse- 
quently an agreement to that effect was executed on February 27, 1974. 
The clauses of the said agreement amongst others which would be 
relevant for our consideration are clauses 12, 13 and 14. The original of 
the said agreement, on being requested was produced by Mr. Moitra, 
the learned Advocate for the petitioner and the clauses of the same as 
mentioned hereinbefore are quoted hereinunder :— 


12, The District Magistrate or the Controller with the approval of the 
District Magistrate without assigning reason and without prejudice to the 
rights and remedies of the Government against the Distributor for any breach 
or contravention of the provisions of this Agreement may suspend supply of 
foodstuffs to the Distributors forthwith and terminate this agreement if, in the 
opinion of the Controller, the Distributor bas committed any breach of the 
terms and conditions of the agreement or has failed to observe or carryout any 
directions given to the Distributor aecording to the provisions of this agree- 
ment. The decision of the Controller in that behalf, shall be final- 

13, Notwithstanding anything hereinbefore contained, the District Magis- 

trate or the Controller, as the case may be, shall at any time be at liberty in his 
uncontrolled discretion and without assigning any reason to terminate this 
agreement for and on behalf of the Government on giving one month’s notice 
in writing of hisintention so to terminate this agreement and the Distributor 
shall have no claim for losses or damages on that account against the Govern- 
ment and similarly the Distributor shall be at liberty to terminate this agreement 
after giving similar notice as aforesaid. 
14, Any stocks of foodstuffs remaining with the Distributor after cancellation 
of his appointment and/or termination of this agreement shall be dealt with or 
disposed of according to the directions issued in this behalf by the District Magi- 
strate or the Controller as the case may be, aad not otherwise. Save as aforesaid 
Government shall have no liability in respect of such stock. 


3. On or about October 23, 1976 there was an inspection of 
the petitioners godown and shortages in respect of stocks of rice and 
wheat as mentioned in annexure ‘B’ were detected. On such detection 
there was a seizure of the books of accounts of the petitioner. There- 
after the impugned order in annexure ‘C’ as issued by the Sub-Divisional 
Controller of Food and Supplies, Cooch Behar was served on the peti- 
tioner. 

4. Mr. Moitra submitted that the said order in annexure ‘C’, being 
vague and indefinite and since the same has not mentioned the particulars 
of the licences other than wheat which were required to be suspended. 
should be deemed to be bad. He further. submitted that the said order 
was also bad and against principles of natural justice as no opportunity 
or hearing was given to the petitioner. He also submitted that the 
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appointment of the petitioner as M.R. Distributor being prior to the 
agreement, so the action as taken in the instant case can be challenged in 
this jurisdiction instead of filing an action for wrongful suspension of 
the agreement and the clauses of the said agreement as referred to above 
would not be a bar. It was further submitted by him that in terms of the 
said agreement there can at best be and if at all the suspension of supply 
and not the suspension of the Distributorship. It was further submitted 
by Mr. Moitra that no satisfaction or approval of the Controller having 
been admittedly obtained, the entire action has become ull and void and 
the more so when there has been no satisfaction either of the District 
Magistrate or Controller in terms of clause 12 of the said agreement. It 
was submitted by Mr. Moitra that for violation of the agreement, if any, 
the other licenses of the petitioner including one for wheat cannot in any 
event be suspended. After considering the argument of Mr. Moitra, I am 
of the view that no writ will be available against the action in annexure 
‘B’ in view of its nature and character and the more so when such action 
of search and seizure by the respondents is authorised under the agreement 
in question. Thus the other order which is left for consideration is one 
in annexure ‘C’. The agreement in the instant case has not been admittedly 
entered under any statute. In fact the same is not a statutory agreement. 
So the question is, even if there is some or any violation of the said 
non-statutory agreement, whether writ would be available for quashing 
the same or any action taken thereunder. Mr. Moitra on the basis of 
the determination in the case of (1) The D.F.O. South Kheri and Anr. v. 
Ram Sanehi Singh, AIR 1973 SC 205 submitted that when the action of 
the Respondents, who are public. authorities and invested with statutory 
powers, have been challenged, the present petition would be maintainable. 
In view of the agreement in the instant case and the moreso when the 
same is nota statutory one, I do not think any statutory power of the 
respondents is involved and that too when they have acted according to the 
terms of the said non-statutory agreement. As such, the case as cited by 
Mr. Moitra would be of no avail or assistance. Mr. Moitra then relied 
on the case of (2)M/s. Erusian Equipment & Chemicals Lid.v. State of 
West Bengal & Anr., (1975) (1)SCC 70 wherein it has been observed. 


“Equality of opportunity applies to matters of public contracts. The Gover- 
nment cannot choose to exclude by discrimination. The order of blacklisting 
has the effect of depriving a person of equality of opportunitny in the matter of 
public contract. A person who has been dealing with the Government in the 
matter of sale and purchase of materials has a legitimate interest or expectation, 
When the State acts to the prejudice of a person it has to be supported by 
legality. 

It has been held that the Government is a Government of Jaws and not of 


men. It is true that neither the petitioner nor the respondent has any right to 
enter into acontract but they are entitled to equal treatment with others who 
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offer tender or quotations for the purcahse of the goods. This privilege arises 
because it is the Government which is trading with the public and the democratic 
form of Government demands equality and absence of arbitrariness and discri- 
mination in such transactions. The activities of the Government have a public 
element and, therefore, there should be fairness and equality, The State need 
not enter into any contract with any one but if it does so, it must do so fairly 
without discrimination and without unfair procedure. Reputation is a part of 
a person’s character and personality. Blacklisting ternishes one’s reputation. 

It has further been observed that exclusion of a member ofthe public from 
dealing with a State in sales transactions has the effect of preventing him from | 
purchasing the doing a lawful trade inthe goods in discriminating against bim 
in favour of other people. 


Supreme Court has also observed that where the State is dealing with indivi- 
duals in transactions of sales and purchase of goods,thetwo important fac- 
tors are that an individual is entitled to trade with the Government and an indi- 
vidual is entitled to a fair and equal treatment with uthers. A duty to act fairly 
can be interpreted as meaning a duty to observe certain aspects of rules 
of natural justice. A body may be under a duty to give fair consideration to 
the facts and to consider the representations but not to disclose to those persons 
details of information in its possession. Sometimes duty to act fairly can also 
be sustained without providing for an oral hearing. It will depend upon the 
nature of the interest to be effected, the circumstances in which a power is exer- 
cised and the nature of sanctions involved therein. 

5. The said determination, in my view, is also distinguishable in 
the facts of the present case. The basis for determination in that case 
was discrimination and discriminatory treatment, which fact is absent 
in this case and in fact there is practically no challenge on that behalf. 
Here the petitioner out of his own volition entered into a non-statutory 
agreement and as such for any violation of such agreement he would at 
least be entitled to bring an action for the same in other forum and not to 
maintain a writ application. Thus I hold that since the petitioner in the 
instant case is not governed by any statutory order or agreement, he will 
not be entitled to maintain the present application for any violation of 
the agreement and the suspension of distributorship has been duly and 
properly made. I further find no substance in Mr. Moitra’s argument 
that since the agreement in the instant case was subsequent to the 
appointment of the petitioner as Distributor, so far any action of the 
respondents, writ application was maintainable and the agreement should 
not be taken into consideration, because the agreement, although entered 
later should prevail as without the same the petitioner cannot have or 
will not be entitled to have any right against the respondents. 

6. Thus we are left with the other submission of Mr. Moitra viz., 
the other license of the petitioner including that of wheat cannot be 
suspended for'any violation of the agreement or the suspension of the 
Distributorship. In this matter he referred to clause 14 of the West 
Bengal Rice & Paddy (Licensing and Control) Order, 1967 and more 
particularly to sub-clause (2) thereunder. On a consideration of clause 
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14(2) of the said order, I find no difficulty or hesitation in holding that 
the power in the instant case has been duly exercised and that too when 
the petitioner may be considered to have contravened any other law for 
the time being in force relating to Food and Supplies. I am further of 
the view on consideration of the-said sub-clause that no opportunity is 
` required to be given to a person before suspension of his Distributorship 
and such opportunity is required to,be afforded only before cancellation 
of the same. That stage has not admittedly reached in this case. Mr. 
Moitra, in support of his submissions for maintaining the petition and 
also on the question of application of principles of natural justice, 
further referred to the determination in the case of (3) Mahabir Prosad 
Bansal v. State of West Bengal & Ors., 1976 (2) CLJ 79. The facts of 
that case are clearly distinguishable from those of the present one. In 
„that case a charge-sheet was framed against the dealer which was followed 
by an order of suspension. The dealer was kept in suspension for an 
indefinite period and thereafter without holding any inquiry into the 
charges and without affording the dealer any reasonable opportunity of 
presenting his case before the authority concerned, an order was made 
terminating his dealership in terms of the agreement. On consideration 
of some extraneous materials and on being objectively satisfied that the 
dealer was guilty of the charges framed against him. The above facts 
or circumstances for which the order in that case was held to be highly 
irregular are not present in this case. So hold that the determination 
in that reported case has. no application in the fact and circumstances of 
this case. 

7. In view of the above, the points as raised by Mr. Moitra fail, 
so also the application. The application is thus dismissed. 

N. C. S. - 


` 


I CRIMINAL REVISIONAL J URISDICTION } 
Before Mr. Justice Anil Kumar Sen and Mr. Justice 
Ambika Pada Bhattacharya 
Decision : December 14, 1976 
Calcutta Medical Stores we ssa ... Petitioner 
Versus 
Stadmed Private Ltd. & ors. i e Respondents* 
Violation of order of injunction made by the City Civil Court under 
Order 39 of the Civil Procedure Code—Proper remedy—If application to 
High Court under the Contempt of Courts Act, 1971 proper remedy, 
The petitioners had instituted a suit in the City Civil Court for an 
*Criminal Miscellaneous case No. 1653 of 1976 
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injunction restraining the respondents from committing breach of contract 
entered into between the petitioners and the respondents and had obtained 
from the Court an injunction restraining the respondents from selling 
the products of respondent No. 1 through anybody other than the peti- 
tioners. Thereafter, the petitioners applied to the High Court under the 
Contempt of Courts Act, 1971 for committal of the resdondents for con- 
_tempt alleging that the respondents were selling the products of the tes- 
pondent No. 1 by persons other than the petitioners in wilful violation of 
the Court’s order. 

HELD : The petition should be dismissed. Violation of an order 
of injunction made under Order 39 is civil contempt for which a remedy had 
been specifically provided in Order 39 itself. Where a specific remedy 
has been provided for violation of acourt’s order, the party aggrieved by 
such violation should normally resort to the specific remedy and the High 
Court will not encourage by-passing such remedy by initiating proceedings 
under the Contempt of Courts Aet, 1965. l 


Cases referred to : 


(1) Kisan Krishnaji Tikla v. Nagpur Conference of Society of St. 
Vincent De paul, AIR 1943 Nag. 334 
` (2) Vernon Milwar Bason v. A.H. Sknone 43 CLJ 41 
(3) 1n re : Clements, Republic of Costa Rica v. Erlanger, (1876)46 LJ 
Ch 375 at 383 l 


Anindya Mitra, Sujit Kumar Laik and M. P. Maheria ... for the petitioners 
P. C. Ghosh, Ramendra Nath Chakraborty, Pramatha Chatterjee 
ae for the respondents. 


The judgment of the Court was as follows :— 


Sen, J. : This an application under the Contempt of Courts Act, 1971 
for committing the respondents for contempt and taking appropriate 
action against them. It is alleged that the respondents committed con- 
tempt of the City Civil Court at Calcutta, a court subordinate to this 
Court, by violating an order of injunction passed by the said court on 
June 28, 1976, in Suit No. 1219 of 1976 instituted by the petitioners. The 
application has been heard on contest on the point as to whether a Rule 
should be issued and a proceeding for contempt should be started by this 
Court or not. 

2. According to the petitioners, they were appointed the sole dis- 
tributor for distribution of products of the manufacturing firm, the 
respondent No. 1, in certain specified areas in terms of an agreement 
dated May 3, 1976, but the respondents in breach of that agreement 
failed fo distribute the products of the respondent No.1 through the- 
petitioners and were taking steps for appointing other distributors when 
they instituted the above suit and obtained an injunction restraining the 
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respondents from appointing any distributor or from selling the product 
of the respondent No. 1 through anybody else other than the petitioners. 
In the present application it is alleged that the respondents have wilfully 
violated the said order of injunction when they have sold and are still 
selling the products of the respondent No. 1 either independently or 
through other agents. ` j 

3. It is not in dispute that the order of injunction, which is alleged 
to have been violated, is one passed by the City Civil Court at Calcutta 
under Order 39 of the Code of Civil Procedure. That being the position, 
violation, if any, would necessarily attract Order 39 Rule 2 sub-rule (3) 
of the said Code. The petitioners would not avail of sucha remedy 
specifically provided by the Code itself and, on the other. hand, they 
invited this Court to take appropriate action for the contempt in exercise 
.of its power under section 10 of the Contempt of Courts Act, 1971. 
In our considered opinion, it would not be a sound exercise of our discre- 
tion if we do so. 

4. Violation of an order of injunction constituting disobedience 
to an order of a court, subordinate to this Court, if wilful, may consti- 
tute civil contempt as defined by the Act and this Court may also be 
invested with powers to take action for such contempt. But civil con- 
tempt is by its very nature remedial, the primary object being to ‘enforce 
the order for the benefit of the party in whose favour the order had been 
made. Such being the nature of civil contempt, it would be reasonable 
to think that where the law otherwise specifically provides a remedy for 
‘breach of such order as also the means for its enforcement, the parties 
must normally avail of such remedies and this Court should not enco- 
urage by passing such remedies by initiating proceedings under the Con- 
tempt of Courts Act. The learned counsel for the petitioners contends 
that, if we take this view, we shall only render section 10 of the Con- 
tempt of Courts Act nugatory. We, however, find no force in this 
contention. Section 10 of the Act no doubt invests this Court with 
ample powers to take cognizance of such contempt committed with regard 
to the courts, subordinate to this Court, which in an appropriate case 
may be exercised. But that does not mean that in each and every case 
of such an alleged contempt this Court should exercise such powers, 
allowing the same to be used asa convenient substitute for the specific 
remedies otherwise provided by the law. Existence of such a specific 
remedy and non-availing of such a remedy without any justifiable reason 
are factors which this Court is entitled to consider when exercising its 
discretion in committal for contempt. (See (1) Kisan Krishanji Tikla v. 
Nagpur Conference of Society of St. Vincent De Paul, AIR 1943 Nag 334 
and (2) Bason v. A. H. “Skone 43 CLI 41). 

5. The power of court to punish contempt is sui generis. But it 
should be exercised with greatest circumspection. As pointed out by 
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Oswald, “It is highly necessary therefore in all questions of that nature 
where the functions of the court have to be exercised in a summary 
manner, that the Judge in dealing with the alleged offence should not 
proceed otherwise than with great caution and deliberation and only in 
cases where the administration of justice would be hampered by the 
delay in proceeding in the ordinary course of law.” 

6. It would be pertinent to remind oneself of the words of Sir 
George Jessel, M. R. in the case of (3) In re: Clements Republic of Costa 
Rica v. Erlanger (1876) 46 L. J. Ch., 375 at p. 383. “It seems to me 
that this jurisdiction of committing for contempt being practically arbi- 
trary and unlimited should be most jealously and carefully watched, and 
exercised, if I may say so, with the greatest reluctance and the greatest 
anxiety on the part of Judges to see whether there is no other mode 
which is not open to the objection of arbitrariness and which can be 
brought to bear upon the subject. Isay that a Judge should be most 
careful to see that the cause cannot be fairly prosecuted to a hearing 
unless this extreme mode of dealing with persons brought before him 
on accusations of contempt should be adopted. I have myself had on 
many occasions consider this jurisdiction, and I have always thought 
that necessary though it be, it is necessary only in the sense in which. 
extreme measures are sometimes necessary to preserve men’s rights, that 
is, if no other pertinent remedy can be found.” 

7. Judging the present application on the test as.above,. we are not 
at all inclined to initiate any proceeding in our summary jurisdiction for 
committing the respondents for contempt for their alleged violation of 
the order of injunction of the City Civil Court at Calcutta. The peti- 
tioners have an appropriate and specific remedy under the Code itself 
for enforcement of such an order of injunction and taking action on its. 
breach before the said court itself. No ground has been made out why 
the petitioners would not avail themselves of such a remedy and instead 
thereof would invoke this summary jurisdiction of this Court. More- 
over, entertaining such an application as an ordinary alternative subs- 
titute for a proceeding under Or. 39, Rule 2(3) of the Code would throw 
_ open a flood gate for such applications in this. Court in innumerable 
cases of injunction issued by the courts subordinate to this Court on 
allegations of breach thereof. This would mean by-passing the specific 
remedy under the law and should never be encouraged. 

8. In this view, this application is dismissed not on consideration 
of the merits of the allegations as to violation of the order of injunction 
but on the ground that the petitioners having a specific remedy under 
Or. 39 Rule 2(3) of the Code, they must avail themselves of that remedy 
before they can move this Court in this jurisdiction. 

Bhattacharya, J. I agree. 

S. P.T. 
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[CONSTITUTIONAL WRIT JURISDICTION] 
Before Mr. Justice Sabyasachi Mukharji 
Decision : November 26, 1976 


Aluminium Corporation of India Ltd. Gis ss ... Appellant 
Versus 
Commissioner, Burdwan Division, Government of 
West Bengal & Ors. see : in *Respondents. 
Cess, ‘Assessment of, under s. 6 of the Coss Act 1880: :—Meaning 
of word “Despatch” in s.4 of the West Bengal Cess (Amendment) Act, 
1964 :—Coal, whether liable to duty under the Cess Act, 1880 — Interpreta- 
tion of Statutes. 


A.C.I. Ltd. manufactures aluminium products, the plants in its factory 
are driven by electricity produced in its own Power House which is fed 
by coal raised from its colliery. The factory, the power house and the 
colliery are all situated within the same compound at Assansol. The 
Deputy Collector, the Additional District Magistrate and the Commi- 
ssioner of Burdwan respectively held that the Coal removed from the 
colliery was liable to duty under ss. 4 and 6 of the Cess Act, 1880. Against 
the decision, A.C.I. Ltd. filed a petition under Art. 226 of the Constitu- 
tion. The petition was dismissed, on appeal against the order of 
dismissal. 

HELD: If there are two different interpretaions of the words in an 
Act, then the Court would adopt that which is just, reasonable and sensible. 
Movement from one part to another of the same establishment for dome- 
stic appropriation or consumption would not be “Despatch” in terms of the 
amended provision of the Cess Act, 1830. In the facts of the case, the 
coal is not liable to duty, 
Cases referred to : 
(1) Nasiruddin v. S.T.A. Tribunal, AIR 1976 SC 311 
(2) Aluminium Corporation of India v. Coal Board, AIR 1959 
Cal 222 


Bhaskar Gupta, Ranjit Mitra and L.K. Poddar... .. for Appellamt 
Chandidas Roy Chowdhury and Ramesh Chandra Banerjee ' 
sa si: z ...for Respondents. 


The judgment of the Conrt was as follows :— 

The appellant is a large concern manufacturing aluminium metal 
and fabricated products. It has its factory at Jaykaynagar Assansol 
in the district of Burdwan. The plants in the factory of the appellant are 
driven by electricity, for the supply of which the factory of the appellant 
has a power house. The said power house is fed by coal which is raised by 
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the appellant from the colliery situated within the same boundaries of the 
appellant’s said factory. The appellant’s factory, power house and colliery 
are all situated within the same compound and all are owned by the appe- 
llant, as contended by the appellant, as a single industrial unit. The 
appellant states that the distance between the pithead of the appellant’s 
colliery and its power house is very short. The coal consumed in the power 
house is carried to the power house from the pithead of the said colliery 
by means of trolly as along the train lines belonging to tlie appellant. 
It is the case of the appellant that the said colliery has an average annual 
output of about one lac tonnes of coal. The bulk of that coal. according 
to the appellant, is consumed by the appellant in the said power house 
for the generation of electricity, which is used in the said factory for the 
production of aluminium as also in the said colliery. A comparatively 
small portion of said coal is consumed by the boiler in the colliery used 
for the purpose of haulage work in the colliery. It is the case of the appel- 
lant that if after consumption of coal as aforesaid any excess quantity is 
‘available the same is sold by the appellant. 


2. The question involved in this appeal, is, whether the coal used 
or transported from the said colliery to the power house for the purpose 
of the said factory is liable to duty under the Cess Act, 1880. The Deputy 
Collector, Burdwan has overruled the objection of the appellant and has 
held that such coals were liable to duty. The appellant moved the Addi- 
tional District Magistrate whe confirmed the order of the said Deputy 
Collector. The appellant, thereupon, filed an appeal before the Commiss- 
ioner, Burdwan Division, being the appropriate authority, who in his turn 
‘has also confirmed the departmental view and has rejected the appellant’s 
contention thatsuch coals removed from colliery for user in the power 
house were not liable to duty. Being aggrieved by the aforesaid decisions 
the appellant moved this Court under Article 226 of the Constitution and 
by judgment delivered and order passed on the Ist of March, 1974 S. K. 
Datta, J. has dismissed the said application. This appeal arises out of 
the said decision of the learned Trial Judge. 


3. By the West Bengal Cess (Amendment) Act, 1964 the new word 
‘despatch’ was inserted in section 4, in the following manner :— 
“Despatch” in relation to coa! mine means the quantity of coke and coal 
despatched from the coal mine.” 


4. Section 6 of the Cess Act, 1880 was also amended and substituted 

as follows :— 

“The word cess and.public work cess shall be assessed (a) in respect of lands, 
on the annual value thereof, (b) in.respect of coal mines, on the annual despa- 
tehes therefrom......... da 

In the objects and reasons of the said amendment it was stated as 
follows :— 
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“Under section 6 read with Section 72 of the Cess Act, 1880, cess is levied on coal 
and coke in the State of West Bengal on the basis of the annual net profits from 
the Collieries. The working of the present system of levy has disclosed some 
defects and the system seems to Have given scope for evasion of payment. It 
has, therefore, beea considered advisable to levy cess on the basis of despatch 
of coal and coke from collieries as is béing done in the State of Bihar, The Act 
has been passed with this object in view”. 


5. The effect of the said amendment is that on the coal mines cess 
would be levied on the annual despatches therefrom, and despatch has 
been defined as to mean quantity of coal despatched from the coal mine. 
Prior to the amendment cess was leviable on the annual net profits from 
mines. That was found to be unsatisfactory and there was scope for eva- 
sion. It is, therefore, necessary to examine the proper meaning of the 
expression despatch. The ordinary meaning Of the expression despatch 
as appears from the Shorter Oxford English Dictionary, 3rd Ed., Vol. 1. 
Page 491 is “to send away, get rid of”. It is true that the expression 
used in a fiscal provision must be construed strictly but as the Supreme 
Court has observed in the case of (1) Nasiruddin v. S.T.A. Tribunal AIR 
1976 SC page 331 that if the precise words used in a statute are plain and 
unambiguous these are bound to be construed in their ordinary sense. The 
mere fact that the result of the statute might be unjust does not entitle 
any Court to refuse to give its effect but if there are two different inter- 
pretations of the words in an Act the Court would adopt that which is 
just reasonable and sensible rather than that which is none of these things. 
If there is inconvenience which is an absurd inconvenience by reading an 
enactment in its ordinary sense, whereas if it is read in a manner in which 
it is capable though not in an ordinary sense there would not be any inco- 
nvenience at all that would be the reason why one should not read the 
word in the ordinary grammatical meaning. When coal is moved from 
one part of the same establishment to another by way of domestic appro- 
priation can it be said that the coal has been sent away or despatched 
from the colliery ? Literally speaking if the power house is treated as a 
separate place from the coal mine then coal undoubtedly has been moved 
from the colliery to another place but having regard to the mischief 
which the amendment sought to cure, in our opinion, sucha narrow 
literal construction of the meaning of the expression ‘despatch’ should 
not be given, in the facts and circumstances of this case. We are in res- 

ectful agreement with the view of the Chief Justice Chakraborty, in the 
case of (2) Aluminium Corporation of India v. Coal Board, AIR 1959 Cal- 
cutta, page 222 at page 229 that ‘despatch’ carries with it the idea of sen- 
ding to a different and separate place. Movement from one part to ano- 
ther of the same establishment for domestic appropriation or consumption 
in our opinion would not be despatch i in terms of the amended provision 
of the Cess Act, 1880. To hold that such removal of coal from the pithead 
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for domestic appropriation within the same industrial unit in the 
same compound is sending out coal from the colliery is to givea strained 
manner to the expression ‘“‘despatch’, repugnant to the ordinary nature 
of the expression”. It is true that Chief Justice Chakraborty expressed 
the aforesaid view in the context ofa different Act namely Coal Mines 
(Conservation and Safety) Act, 1952 and also there the expression used 
in sub-section (2) of section 8 wasclear indication that such movement 
from one part to another of the same establishment was not despatch, 
which indication is absent in the instant case, we are of opinion that the 
ratio would also be applicable in construing the meaning of the expression 

despatch i in the context of the facts and circumstances of this case. We must 
however, emphasise that where such movement is not for domestic appro- 
priation or user within one establishment but for other purposes namely, - 
storage etc. such removal might become ‘despatch’.in terms of the 
section. 

In the aforesaid view of the matter this appeal must be allowed and 
the judgment and order of the learned trial Judge are hereby set aside. 
The rule nisi issued is made absolute. Let appropriate writs in the nat- ` 
ure of certiorari and mandamus issue. There will’ be no order as to 
costs. 


P.R. 
{ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Chittatosh Mookerjee 
Decision : September 7, 1976 
Malay Kumar Bera és is ii Petitioner 
Versus 
Rabindra Nath Bera yis 5 Jas Opposite Party* 


West Bengal Land Reforms Act (10 of 1955), Sec. 8(i)—Right of 
pre-emption—Transfer of a share or portion of raiyati holding—Deed of 
sale—Registration of deed—Deed becoming effective when registration 
is complete within the meaning of Secs. 60 & 61 of Registration Act—Right 
of pre-emption, whether a vested right—Whether such right is saved by 
Sec. 8 of Bengal General Clauses Act —Interpretation. 


On 10. 10. 66, Malay (petitioner herein) purchased several plots of 
land. The sale deed was presented for registration on 17. 11.76. The 
endorsements and certificates as per sections 59 and 60 of the Registration 
Act and thereafter copies in the margin of the relevant register-book in 
terms of Section 61 of the Registration Act, were completed on 19. 12. 66. 

*€tyil Rule no. 3213 of 1975. 
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‘On 3. 4. 67, the opposite party filed an application for pre-emption under 
Section 8 of the West Bengal Land Reforms Act 1955 before the appro- 
priate Revenue Officer. This case was thereafter transferred to the court of 
Munsif. That application was rejected by the learned Munsif. Being 
aggrieved, the opposite party preferred ar appeal to the District Judge 
‘which was, on 30. 8. 74, dismissed on the ground that the application for 
pre-emption was barred by limitation. Thereafter, the opposite party 
presented a review application purported to be under Or. 47, rule 1 of 
the Code of Civil Procedure, before the District Judge. On 29. 7. 75 
the review application was allowed on the ground that the pre-emption 
application was wrongly held to be barred by limitation and that the 
preemptor as an owner of adjoining land was entitled to succeed. Against 
the order made on the review application, the present Rule was obtained 
by Malay. 

HELD: Section 8(1) read with section 5 of the West Bengal Land 
Reforms Act ciearly intends that enly upon completion of the registration 
the instrument of transfer of a share or portion of a holding of a raiyat, 
the right of the co-sharer tenant and the contiguous tenant to pre-empt 
would acerue. Unless the registration is completed under section 61 of 
the Registration Act, a transfer of a share or portion of a raiyati holding 
would still be inchoate. Therefore, the period of limitation prescribed by 
Section 8(1) for making a preemption application by a contiguous tenant 
begins to run when the registration of the document is completed and the 
transfer becomes effective. ; 

In the instant case, the right of pre-emption under Section 8 
accrued only on the eompletion of the registration of the deed of transfer 
under Section 61 of the Registration Act and the application of the opposite 
party having been presented within four months of the said date of transfer, 
the same was not barred by limitation. 


The pre-emptor is admittedly a contiguous tenant of the holding in 
question which comprises all the plots in respect of which the right of pre- 
emption was sought to be exercised on the date of transfer and also on the 
date of filling of the pre-emption application the suid plots including those 
recorded as tanks, formed parts of a raiyati holding and the transfer of 
a share or portion thereof gave rise to the right of pre-emption under 
section 8 of the West Bengal Land Reforms Act. The subsequent amend- 
ment of the definition of the expression ‘land’ was made retrospective only 
upto 12.2.72 and the same did not deprive the right of Preemption which 
had accrued prior to the date of the commencement of the said amendment. 
in terms of Section 8 of the Bengal General Clauses Act, notwithstanding 
the change of law, such right of the preemptor, as ia the instant case, 
being a vested right continued to subsist. In the instant case, the holding 
in question was recorded as a raiyati holding The Kobala of Malay else 
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described the holding as rayati. “The purpose for which the tenancy was 
held and not the actual user of the different plots of land comprised in 
the said holding would determine the nature aid the character of the ten- 
ancy. Judged by such test, at the rele vant date, all lands ‘eomprised in 
the holding in question being agricultural lands in character were ‘subject 
to the provisions of Section 8 of the W. B. Land Reforms Act. 

Cases referred to : 

(7) Madan Mohan y. Sishu Bala, 1972 76 CWN 1058: AIR (1972) Cak 
502 (FB) 
(2) Hiralal Agarwal v. Rampadarath Singh, AIR 1969 SC 244 
(3) Rai Harendranath Choudhury v. Sm. Daulatmani Chaudhuri, 
62 CWN 143 
(4) State y. Chelikani Ram Rao, LR 43 IA 180 
(5) Adai Kappa v. Chandra Sekher, LR 74 IA 264 
(6) Rikhi Ram v. Ram Kumar, AIR 1975 SC 1869 
(7) Garikapati Veeraya v. Sulebaiah Chaudhury, AIR 1957 SC 540 
(8) Ram Kumar Kajaria v. M/s Chandra Engineering Ltd, (1971) 716 
CWN 426 
(9) Jatindranath De v. Jitu Mahato, 50 CWN 502 
Ranjit Kumar Banerjeė, Bhupendra Chandra Panda and 
Mrinal Kanti Roy or for the petitionér - 
Saktinath Mukherjee and Puspendi Bikash Sahu ... for the opposité party 

The jiidgment of the Court was as follows :— 

On October 10, 1966, Surendralal Sinha Choudhury and Jyotirindra- 
Jal Sinha Choudhury executed a sale deed in favour of the petitioner, 
minor Malay Kumar Bera represented by his guardian Smt. Renuka Bera 
conveying 1 acre 7 decimals of land comprised in plots Nos. 3879; 3881; 
3892 and 1889 appertaining to Khatian No. 622, Mouza Lakshmi, P. S. 
Khejuria, District Midnapore. The said Kobala was presented for regis- 
tration on November 17, 1966. The endorsements and certificates 
referred to and mentioned in Sections 59 and 60 of the Registration Act, 
and thereafter copies in the margin of the relevant register book in terms 
of Section 61 of the Registration Act were completed on December 19, 
1966. 

2. On April 3, 1967, Rabindranath Bera, who is the Opposite Party 
in the present Rule filed in the Office of the Revenue Officer, Contai, an 
application under Section 8 of the West Bengal Land Reforms Act, 1955 
alleging that he was a co-sharer tenant of the raiyati holding comprised 
in Khatian No. 622, Mouza Lakshmi, P. S. Khejuri. He also claimed to 
be a contiguous tenant. He alleged that minor Malay Kumar Bera was 
not a co-sharer and, therefore he was entitled to pre-empt the aforesaid 
transfer made by Surendralal Sinha Choudhury and Jyotindralal Sinha 
Choudhury in favour of Malay Kumar Bera. The  Venders, Malay 
Kumar Bera, opposed the said pre-emption application filed by Rabindra 
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Nath Bera. Subsequently; the case was transferred to the Court of 
Munsif, Ist Court, Contai. The learned Munsif, 1st Court, Contai, by 
his order dated 10th April, 1973 dismissed the pre-emption application 
filed by Rabindranath Bera finding that the real purchaser was Sudhindra 
Nath Bera, the father of the minor Malay Kumar Bera, who was only 
his benamdar. Said Sudhindranath Bera was already a co-sharer tenant 
of the Jama and, therefore, the provisions of Section 8 of the West Bengal 
Land Reforms Act did not apply in the case. 

3. Rabindranath Bera, being aggrieved by the said order preferred 
a miscellaneous appeal. The learned District Judge, Midnapore, by his 
order dated 13th April, 1974 dismissed the said appeal. The learned 
District Judge held that the pre-emptor was not a co-sharer tenant of the 
holding on the date of transfer in question. Therefore, the pre-emptor 
was Not entitled to claim pre-emption as a co-sharer of the holding. The 

“earned District Judge also agreed with the conclusion arrived at by the 
` learned Munsif that Sudhindranath Bera, the father of Malay Kumar 
‘Bera was the real purchaser of the disputed properties but he held that 
‘in view of the Full Bench decision of this Court in (1) Madan Mohon 
v. Sishu Bala, 76 CWN 1058, Sudhindranath was no longer a co-sharer. 
The pre-emptor was found to be admittedly a contiguous tenant owning 
dands adjoining the disputed properties. But his application was held 
to be barred by limitation. The District Judge took 17th November, 
1966 as the date of the transfer whereas the pre-emption application was 
filed, on April 3, 1967, i.e. more than four months after the date of the 
transfer. 

4. Thereafter, Rabindranath Bera. filed an application purported 
to be under Order 47, Rule 1 of the Civil Procedure Code for review of 
the judgment dated 30th August, 1974 passed by the learned District 
Judge, Midnapore dismissing the Miscellaneous Appeal No. 139 of 1973. 
On 29th July, 1975 the learned District Judge, Midnapore, allowed the 
said review application. He allowed the Miscellaneous Appeal No. 139 
of 1973 and allowed Rabindranath’s prayer as a contiguous tenant under 
Section 8(1) of the West Bengal Land Reforms Act against the opposite 
party in respect of the properties described in the Schedule of the petition. 
The learned District Judge held that his predecessor-in-office had committed 
an error apparent on the face of the record by talking 17th November, 
1966 as the date of transfer. The effective date of registration of the 
Kobala in favour of Malay Kumar Bera was 19th December, 1966 when 
provisions of Section 61 of the Indian Registration Act were complied 
with and the-pre-emption application was filed within four months from 
the said date of completion of the registration of the kobala. Hence the 
pre-emption application was wrongly held to be barred by limitation. 
The learned District Judge accordingly found that the pre-emptor as an 
owner of adjoining lands, was entitled to succeed. 
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5. Malay Kumar Bera, being aggrieved by the said review order, obta~ 
ined Civil Rule No. 3213 of 1975 and submitted that the order of the lea- 
rned District Judge was without jurisdiction. In the first place, be submitted 
that the learned District Judge acting as the appellate authority under 
Section 9(6)} of the West Bengal Land Reforms Act does not function as 
a Civil Court and the provisions of Order 47 of the Civil Procedure 
Code are not applicable. According to Mr. Panda, Law does not 
recognize inherent power of a Court, or of a Tribunal to review its 
judgment. Therefore, the review made by the learned District Judge of 
‘the order of his predecessor-in-office dismissing the appeal of Rabindra- 
nath Bera was without jurisdiction. The learned Advocate for the peti- 
tioner also submitted that the pre-emption application in question was 
barred by limitation. Mr. Mukherjee, learned Advocate for the opposite 
party in Civil Rule No. 3213 of 1975, on the other hand, submitted that 
the order of the learned District Judge dated 30th August, 1974 dismiss- 
ing the miscellaneous appeal preferred by his client was erroneous on 
the face of -the record in so far as it was held that the pre-emption appli- 
cation in question was barred by limitation. Mr. Mukherjee further sub- 
mitted that since the review application filed by his client before the 
learned District Judge had succeeded his client could not move this Court 
against the said order of the learned District Judge, dated 30th August, 
1974. Incase the impugned review order, dated 29th July, 1975 is held to 
be incompetent, Mr. Mukherjee prayed that his client may be allowed 
to challenge the order dated 30th August, 1974 of the learned District 
Judge, Midnapore, dismissing the Miscellaneous Appeal No. 139 of 1973. 

6. I find that the learned District Judge, Midnapore in his order 
dated 30th August, 1974 had committed an error apparent on the face 
of record in holding that the impugned transfer in favour of Malay 
Kumar Beta was made on 17th November, 1966. Section 5(1) of the 
West Bengal Land Reforms Act enjoins that a transfer of the holding of 
a raiyat or a share or a portion thereof shall be made by an instrument 
which must be registered. In the instant case, endorsements were made 
and certificates were copied in the relevant register in terms of Sections 
60 and 61 of the Registration Act, 1908 on i9th December, 1966. 

Section 61(2) of the Registration Act provides that thereupon the 
registration shall be deemed to have been complete. A tight of pre-emption 
under Section 8 of the West Bengal Land Reforms Act arises when there 
is a complete transfer of a share or a portion of raiyati holding in favour 
of a person other than a co-sharer tenant. Section 8(1) read with Section 
5 of the West Bengal Land Reforms Act clearly intends that only upon 
completion of the registration of the document of transfer of a share or 
portion of a holding of a raiyat, the rights of co-sharer tenants and 
contiguous tenants to pre-empt would accrue. Unless the registration is 
completed undcr Section 61 of the Registration Act, 1908, a-transfer of 
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a share or portion of a riayati holding would be still inchoate. Therefore, 
the period of limitation prescribed by Section 8(1) for making a pre- 
emption application by a contiguous tenant begins to run when the 
registration of the document is completed and the transfer becomes 
effective. 


7. The above question is now concluded by the decision of the 
Supreme Court in (2) Hiralal Agarwal v. Rampadarath Singh & others, 
AIR 1969 SC 244. Inthesaid case the Supreme Court dealt with the 
question of accrual of the right of re-conveyance under Section 16(3) of 
the Bihar Land Reforms (Fixation of Ceiling Area and Acquisition of 
Surplus Land) Act, 1962. Shelat, J. delivering the judgment of the 
Court’ observed that under Section 16(2) and (3) of the Bihar Land 
Reforms (Fixation of Ceiling Area and Acquisition of Surplus Land) Act, 
no transfer takes place unless deed is registered. Registration is complete 
only when the certificate under Section 60. Registration Act is given and 
the endorsement and copying out the said certificate under Section 61 of 
the Registration Act are made. It follows, therefore, that the right of 
re-conveyance accrues to the applicant only on the date of completion 
of registration of the transfer and application under Section 16 presented 
to the Collector before such date would be premature. The learned 
Judge is paragraph 11 of his judgment rejected the argument made on the 


„basis of Section 47 of the Registration Act that once registration is 


effected, the title under the sale deed relates back to the date of execution 
of the sale deed, so. as not to render an application presented prior to 
the completion of registration as premature. The decision of the Supreme 
Court in Hiralal Agarwal v. Rampadarath Singh & others (Supra) is 
binding upon me and, therefore, I hold that in the instant case the right 
of pre-emption under Section 8 accrued only on the completion of the 
registration of the deed under Section 61 of the Registration Act and the 
application of Rabindranath Bera, the opposite party in Civil Rule No. 
3213 of 1975 having been presented within four months of the said date 
of transfer, the same was not barred by limitation. 


8. Sub-Section (6) of Section 9 of the West Bengal Land Reforms Act as 
subsequently amended by the West Bengal Act 1 of 1971 provides that any 
person aggrieved by an order may prefer an appeal to the District Judge. 


The said sub-section (6) of section 9 further provides that the fees to be paid 


by the parties and the procedure to be followed by the appellate author- 
ity shall be as may be prescribed. The West Bengal Land Reforms Rules, 
however, do not prescribe detailed procedure for such appeal under sec- 
tion 9(6) of the Act. Rule 29(1) merely lays down that every appeal under 
the Act, the procedure for which has not been prescribed elsewhere in 
the Rules shall be filed in the form of a memorandum and shall be signed 


98 Malay Kumar Bera v. Rabindra Nath Bera [1977 (1) CLJ 


and verified by the appellant in the manner provided in Sub-rules (2) and 
(3) of Rule 15 of Order VI of Schedule 1 of the Code of Civil Procedure, 
1908. It shall be accompanied by an authenticated copy of the order appe- 
aled against. Sub-rules (2) and (3) of Rule 29 only deal with payments 
of Court Fees and Process Fees. But these rules do not expressly exte- 
nd the provisions of the Civil Procedure Code relating to appeals and 
review to appeals under Section 9 (6) of the West Bengal Land Reforms 
Act. Lahiri and Mitter, JJ. in (3) Rai Harendranath Choudhuri v. Sm. 
Daulatmani Chaudhuri, LXII Calcutta Weekly Notes 143 held that the Dis- 
trict Judge exercising powers under Section 27 of the Calcutta Thika Tenan- 
cy Act, 1949 is a court of special jurisdiction and- is governed not by the 
procedure laid down by the Civil Procedure Code but by the special proce- 
dure prescribed by the Calcutta Thika Tenancy Act and the Rules there- 
under. As such, an appeal before him cannot be treated as under the Civil 
Procedure Code within the meaning of Article 152 of the Limitation Act, 
1908, so as to attract the applicability of Section 5 of the Limitation Act, 


1908. It may be, however, noted that unlike Section 27 of the Calcutta Thika 


Tenancy Act, 1949 neither Section 9(6) nor the prescribed rules contain 
detailed procedure for disposal of an appeal against a pre-emption order 
under Section 8. I do not propose to finally decide in the present Rule 
whether in these circumstances the dicta of the Privy Council in (4) 
State v. Chelikani Rama Rao, LR 431A 180 and in (5) Adai Kappa v. Chan- 
dra Sekhar, LR 74 IA 264 would be applicable. The same would depend 
upon the question whether an appeal under Section 9(6) is to one of the 
ordinary Courts of the country. When the special Act and the Rules do 
not prescribe the appellate powers, it may be then contended that the 
appellate court has to decide the appeal according to the Civil Procedure 
Code. 


9. Inthe instant case, on August 30, 1974, Iissued a suomoto rule 
in the exercise of my powers under Article 227 of the Constitution asking 
the parties to show cause why the appellate order dated August 30, 1974 
passed by the learned District Judge, Midnapore in Misc. appeal No. 
139 of 1973 should not be set aside. The parties in Civil Rule No. 3213 
of 1975 waived service of the said suomote rule. After adjournment, I 
have heard the matter. 


10. In view of the decision of the supreme Court in Hiralal Agarwal 
v. Rampadarath Singh & others, (Supra), the learned Advocate for Malay 
Kumar Bera did not seriously dispute that the order of the learned Dist- 
rict Judge dated August 30, 1974 that the pre-emption application under 
Section 8 filed by Rabindranath Bera was barred by limitation was 
erroneous on the face of the record. The said application as already 
stated having been made within four months from the date of the com- 
pletion of the registration was filed within the time prescribed by Section 
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8 (1). Therefore, the order dismissing the appeal was not sustainable in 
‘law. 


il. Mr. Ranjit Kumar Banerjee, léarned Advocate appearing on 
behalf of Malay Kumar Bera further contended before me that in the 
instant case the real purchase was made by himself, an adjoining owner. 
Therefore, in terms of the second proviso to section 8(1) of the West 
Bengal Land Reforms Act, his purchase was not liable to be pre-empted 
by any other adjoining owner. Secondly, Mr. Banerjee submitted that 
in the instant case three out of six plots conveyed in favour of the 
` petitioner were recorded as Pakur (tank) in the finally published revisional 
records of rights. After the amendment of the definition of the expression 
‘land’ appearing in Section 2(7) of the West Bengal Land Reforms Act, 
these tanks were no longer agricultural lands and, therefore, no order 
of pre-emption under Section 8 could be made in respect of these tanks. 


12. Section 8(1) confers right of purchase on the co-sharers and 
contiguous tenants when a portion ora share of a holding of a raiyat 
is transferred to any person other than a co-sharer. Sub-section (1) of 
Section 8 does not expressly or by necessary implication lay down that a 
transfer of a portion or share of a raiyati holding to a contiguous tenant 
would not be subject to the right of pre-emption under Section 8(1). The 
provisos, to Section 8(1) deal with questions of priority in case of 
plurality of pre-emption applications and precedence among them. Under 
the first proviso a co-sharer raiyat has a prior claim over a contiguous 
tenant in the matter of pre-emption under Section 8(1). The second 
proviso deals with the question of priority amongst contiguous tenants. 
Pre-emptors among contiguous tenants, one having longest common 
boundary with the land transferred has a preferential right of pre-emption 
over another contiguous tenant. The second proviso does not further 
lay down that in case there is a transfer of a share or portion of raiyati 
holding to a contiguous tenant another contiguous tenant can not pre- 
empt. In view of the clear language of the statute it is not necessary 
for me to consider whether the object of Section 8(1) is to provide for 
consolidation of raiyati holdings and to prevent their fragmantation and 
whether the same is likely to be defeated if one contiguous tenant 
can pre-empt a purchase made by another contiguous tenant. If this be a 
causus ommissus, it is for the legislature to amend the law. 


13. Mr. Banerjee contended that the amendment of the definition 
of the expression ‘land’ in Section 2(7) meant that the three tanks in 
question ceased to be parts of agricultural holding and therefore, the 
pre-emptor was no longer a coatiguous tenant in respect of the said tanks. 
According to Mr. Banerjee a person must bea co-sharer not only at the 
date of the transfer but at the date of the order for pre-emption is made. 
In this connection he referred to the decision of the Supreme Court in 


100 Malay Kumar Bera v. Rabindra Nath Bera [1977 (1) CLJ 


(6) Rikhi Ram and another v. Ram Kumar and others AIR 1975 SC 1869. 
Therefore, the amendment of the definition of land did not operate 
against him and so far as the pending pre-emption application was 
concerned, all the plots of lands must be considered as agricultural 
lands subject to the exercise of right of pre-emption under Section 8. 
Similarly, the said amendment, the absence of any contrary inten- 
tion expressed in the amendment, the absence of any contrary 
intention expressed in the amending acts did not also affect any investig- 
ation, legal proceeding or remedy in respect of such right of pre-emption 
and the corresponding obligation or liability of the purchaser. Further, 
such legal proceeding or remedy in terms of Section 8 of the Bengal 
General Clauses Act could be lawfully continued to be enforced as if the 
repealing Act had not been passed. It is unnecessary-to refer to various 
reported cases and it would be sufficient to cite the Supreme Court deci- ° 
sion in (7) Garikapati v. Sulebaiah Chaudhury & others, AIR 1957 SC 
540. 


14. The pre-emptor was admittedly a contiguous tenant of the 
holding which comprised all the. plots in respect of which the pre-emption 
was made at the date of the transfer and also on the date of the filing of 
the pre-emption application the said plots including those recorded as 

-tanks formed parts of a raiyati holding and transfer of a share or portion 
thereof gave rise to the right of pre-emption under Section 8. The sub- 
sequent amendment of the definition of the expression ‘land’ was made 
retrospectively only up to 12th February, 1972 and the same did not deprive 
the rights of pre-emption which had accrued prior to the date of the 
commencement of the said amendment. In terms of Section 8 of the 

- Bengal General Clauses Act notwithstanding the change of law such right 
of the pre-emptor, in the instant case, being a vested one continued to 
subsist. In the instant case, the holding in question was recorded as a 
raiyati holding. The kobala obtained by Malay Kumar Bera also descri- 
bed as raiyati. The purpose for which the tenancy is held and not the 
actual user of the different plots of land comprised in the said holding - 
would determine the nature and the character of the tenancy. Judged by 
such test at the relevant date all lands comprised in the holding in question 
being agricultural land in character were subject to provisions of Sec- 
tion 8 of the West Bengal Land Reforms Act. See in this connection the 
decision of M.M. Dutt, J. in (8) Ram Kumar Kajaria v. Messrs. Chandra 
Engineering (India) Ltd., LXXVI CWN 426 at Pages 429-30. 


15. A Full Bench of this Court in (9) Jatindranath De v. Jetu 
Mahato, 50 CWN 502 held that the right of pre-emption of a Bengal Tenan- 
cy Act as it stood before Bengal Tenancy (Amendment) Act, 1938, was not 
taken away by the said amending Act of 1938 and was saved under Section 
8 of the Bengal General Clauses Act. The Full Bench further held that 


1977 (1) CLJ] Ine: Jinak Ltd. (In Lign.). 101 


the old procedure was also saved. The said Full Bench decision in Jitendra 
Nath De v. Jetu Mahato clearly support the above view taken by me. 

16. Thus all the contentions against the exercise of-right of pre- 
emption fail. I accordingly dispose of the Rule in the following terms :- 

Iset aside the order dated 30th August, 1974 dismissing the 

Miscellaneous Appeal No. 139 of 1973 passed by the learned District 
Judge, Midnapore and restore the order passed by the learned Munsif 
Contai, dismissing J. Misc. Case No. 115 of 1972 passed on 10th April, 
1973. I allow the application under Section 8 of the West Bengal Land 
Reforms Act filed by Rabindranath Bera. In the above view no further 
order is necessary in respect of the order No. 33 dated 29th July, 1973 
passed by the learned District Judge, Midnapore, in Misc. Appeal No. 
139 of 1973. The purchaser opposite party would be entitled to withdraw 
the money deposited by the pre-emptor. 

17. There will be no order as to costs in this Court. The 7th 
September, 1976. 


S.P.M. 


[ ORDINARY ORIGINAL CIVIL JURISDICTION ] 
Before Mr. Justice Salil Kumar Roychowdhury 
i Decision : December 3, 1976 
In re : Janak Ltd. (In Liqn.). 


Company in liquidation—Whether the income tax dues wonld get 
priority over ordinary creditors of the company—The doctrine of priority 
of crowa debts— Whether applicable in the liquidation proceed ings. 


The company, Janak Limited, went into liquidation. The 
Official Liquidator settled the list of creditors. After payment to the 
creditors in terms of Section 530(1) of the Companies Act, 1956 there 
remained the income tax dues and various other ordinary creditors of 
the company. The question arose whether surplus in the hands of Official 
Liquidator after making the payment in terms of Section 530(1) of the 
Companies Act 1956 should be distributed pari pasu or whether the 
Income Tax Department will have the priority in respect of arrears of 
income tax of the company over other ordinary creditors, 


HELD: In view of the decision of the Supreme Court reported in 
56 ITR 91 the arrears of tax dues to the Union of India will have Priority 
over all other ordinary creditors of the company that is, it will have 
priority over all other creditors other than secured creditors. After 


* Matter No. 237 of 1931, 
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payment ef arrears of tax dues of the Union of India, i. e. Income Tax 
Department if any surplus is left that will be distributed pari pasu amongst 
` other creditors of the company. 

Cases referred to : 

(1) Director and of Rationing & Distribution v. Corporation of Calcutta, 
1961(1) SCR 168 
(2) . Builders Supply Corporation y. Union of India, 56 ITR 91 
Dipankar Gupta, Advocate General and 
Ajit Sengupta be ...for the Income Tax Department 
Surhit Mitra, Solicitor ... isi ...for the official Liquidator 

The judgment of the Court was as follows :— 

In this matter before me, the only question for consideration 
is whether the tax dues of the Government of India claiming arrears of 
income-tax which has been assessed, demand raised and certificate issued, 
against the Company cannot be disputed any longer in any way what- 
soever, would have priority over other ordinary creditors of the Com- 
pany. Previously, the matter came up for direction and as to the asses- 
sment by the Income-tax Department in respect of certain years and 
payment of their dues out of the fund in the hands of the Official 
Liquidator being Mr. S. Acharyya In this particular case from time to 
time, I also made certain orders relying on the relevant decision 
of the Supreme Court as to the authority of- the liquidator vis-a-vis, the 
Court to go into the question of assessment of tax liabilities, but now 
the only point which has been raised and required for consideration and 
decision by me is whether between the ordinary creditors of the 
Company, the dues of the Union of India in respect of tax liabilities of 
the Company should get priority or not. 


2. The learned Advocate General, appearing with Mr. Ajit 
Sengupta for the Income-tax Authority submitted, relying on the 
Supreme Court decision in (2) Builders Supply Corporation v. Union of India 
_& Ors. 56 ITR 9I=AIR 1965 SC 1061, that identical question came up 
before the Supreme Court and law on this question has been specifically 
laid down after considering the Common Law in England giving 
priority of Crown debts, the Income-tax Act of 1922, Section 46 
and also the relevant Tax Recovery Act and various decisions of Indian 
High Court. The Supreme Court after considering the question has laid 
down the law that so far as the tax dues of the Government of India are 
concerned it will have priority over other ordinary creditors subject to the 
rights of secured creditors. Here, there is no dispute that there is no secured 
creditor and as such other creditors are all unsecured creditors of the 
Company in liquidation the list of which is annexed to the petition 
of the Official Liquidator filed on the 22nd November, 1976. The 
observation of Gajendragadkar, CJ. in the case of (2) Builders Supply 
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Corporation v. Union of India, & Ors (56 ITR 91 at 103) considering the 
effect of the decision in the case of (1) Director of Rationing and Distributicn 
v.Corporation of Calcutta 1961(1) SCR 168—is in the following terms: 

“Therefore this decision clearly shows that the rules of common 
law relating to substantive rights which had been adopted by this 
country and enforced by judicial decisions, amount to “Jaw in force” 
in the territory of India at the relevant time within the meaning of 
article 372(1).” 

In view of that, the contention of the Counsel appearing for the 
appellant before the Supreme Court that though the English Common 
Law doctrine of priority of Crown debts regarding tax dues might have 
been recognised by judicial decision in India prior to 1950, there is no 
section for its continued operation after the Constitution came into force, 
which naturally proceeded on the assumption that the judicial recogni- 
tion of the relevant common law doctrine eannot claim protection of 
article 372(1) of the Constitution of India, was negatived and it has been 
laid down that the common law priority of tax dues of Crown is to conti- 
nue as a law in force under article 372(1) of the Constitution of India Fur- 
ther the contention of the Counsel before the Supreme Court is that by rea- 
son of the provision of Section 46 of the Income-tax Act, 1922 and of the 
relevant provisions of the Recovery Act, the doctrine of priority of Crown 
debts in respect of tax has become the subject matter of the legislative 
provision and therefore, the said doctrine cannot be enforced. The said 
contention was also negatived by the Supreme Court and it was observed 
by Gajendragadkar, CJ. at page 107 in the following terms : 

“In making a provision for the recovery of arrears of tax, it can- 
not be said that section 46 deals with or provides for the principle 
of priority of tax dues at all; and so, it is impossible to accede 
to the argument that section 46 in terms displaces the application of 
the said doctrine in the present proceedings.” 

And finally, at pages 108 and 109, of 56 ITR 91, it was observed 
by Gajendragadkar, CJ. in the terms as follows :-— 

‘Broadly stated the Recovery Act is intended mainly to provide 
for the procedure to recover public debts. This Act is not directly 
concerned with the right to recover arrears, or with priority, of tax 
dues. Arrears of tax fall within the scope of the proceedings contem- 
plated by it, because they attract the provisions of clause (3) of 
Schedule I. Even a superficial glance at the fourteen clauses of Sche- 
dule I to the Recovery Act would indicate that this Act is con- 
cerned with public demands of various kinds, and it would not 
be reasonable to suggest that any of its provisions are intended 
to deal directly or even indirectly with the principle of law with 
which we are concerned. These provisions merely indicate the manner 
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in which and the procedure according to which public debts should be 

recovered. ‘here is no positive provision in respect of respondent No 

1’s claim to recover arrears of tax.” 
Therefore, the decision of the Supreme Court in 56 ITR p. 91 is the law 
of the land in which it has been laid down that the arrears of tax dues 
to the Union of India will have priority over all other ordinary creditors 
of the debtors i. e. it will have priority over all other creditors other than 
secured creditors. In the present application by the Official Liquidator 
for payment out of the funds lying in his hands, the Official Liquidator 
will first pay the arrears of tax dues of the Union of India that is the 
Income-tax Department and thereafter, if any, surplus is left, that will 
be distributed pari pasu amongst the other creditors of the Company. 
Therefore, I am making the following order : 

3. The Official Liquidator to pay all the tax dues being the balance 
sum after taking into account the payments made to the income-tax 
authority under previous orders of this Court and the balance dues of 
the Tax Authorities is to be paid first and thereafter, if any, surplus 
remains that is to be divided or paid by the Official Liquidator amongst 
other creditors. There will also be an order in terms of prayers (b), (d), 
(c), (f), (g) and (h) The Official Liquidator will retain the costs 
assessed at 7 Gms. of this application out of the fund in his hands. 
Payment of the Income-tax Authority to be'made as directed by this order 
forthwith. The balance income-tax dues which has become payable by 
this order is Rs. 77,330.13P and that has to be paid forthwith by the 
Official Liquidator. 

The matter is to be treated as on the day’s list. 

The Official Liquidator, the Income-tax Authority and all parties 
to act ona signed copy of the minutes on the Liquidator’s Solicitor’s 
undertakings to complete and file this order. 


A. S. G. 


[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Salil Kumar Datta and Mr. Justice Hirendra Nath Sen 
Decision : November 11, 1976 
Ananta Lal Dutta ae bee ... Petitioner 
Versus 
Munt Ramdulari Kurnie ase «Opposite Party* 


Calcutta Thika Tenancy (Second Amendment) Act (29 of 1969), 
Secs. 3, 8 & 13-Grounds for eviction substituted—ground for building and 
rebuilding no more available—Sec. 8 inserting Sec. 7A in parent Act— 
Power Controller to set aside ejectment order previously made where 

*Civil Rule nos. 2505 & 2506 of 197]. 
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possession had not beer recorded— Whether section 7A is being controlled by 
sec. 13—Limited retrospective operation of Amending Act—Pending 
proceeding u/s. 5 & appeal from Order made therein—Independent right 
of thika tenant under section 7A—Conditions precedent to be complied 
with for getting benefit of sec. 7A— Interpretation. 

The landlord filed am application for ejectment of the tenant under 
sec. 5 of the Calcutta Thika Tenancy Act on the ground of building and 
rebuilding and also on the ground of default in payment of rent. The 
Thika Controller in due course allowed the said application under sec. 5. 
Thereafter the amount of compensation was determined and the 
amount was deposited by the landlord. As the tenant did not vacate, 
the ejectment order was put into execution and while the said proceeding. 
was pending, the tenant made am application under section 7A of the 
«Amended Act. Thereafter the Thika Controller made an order on 
6.8.70 for correction of the amount to Rs. 3410/- in place of Rs. 770/- 
as fixed' by order dated 21.7.70. The tenant duly deposited the entire 
amount as directed. Thereafter on 4.11.70, the Thika Controller made 
on order whereby the order for recovery of possession passed by the 
Controller under section 5 was set aside. These orders were affirmed 
on appeals therefrom. These Rules. are against the appellate orders made 
by the Court of Small Causes, Calcutta. 

While the execution proceeding was pending, the Calcutta Fhike 
Fenancy (Second Amendment) Act 196% was brought into force with 
effect from 30.10.69. By this Amendment Act, the grounds. of eviction 
contained in section 3 of the Original Act of 1949 were substituted by 
a new set of grounds. As a result the ground for building and rebuilding 
was no longer available to the landlord for eviction of a tenant form his 
holding. 

It was contended that im view of section 13, the amendments made 
in the Act including section 7A have no application when the 
petition for ejectment ofa thika tenant or any appeal therefrom was: 
not pending at the commencement of the said Amendment Act. Hence, 
asin instant case no such application under sec. 5 or any appeal there- 
from was pending, section 7A would have no application. 

Therefore the point for consideration is whether section TA applies to 
this: case. 

HELD: The Amending Act of 1969 was brought into force on 3@, 
10.69. In respect of pending applications under section 5 and appeal 
from orders made therein, under sectiom 13 of the Amendment Act, a limi- 
ted retrospective operation has been given to such Provisions of the Amend- 
ment Act as would be affected thereby. It was provided that the provisions 
of the Amendment Act would be applicable to such applications under sec. 
J or appeals from orders therein if they are pending at the commencement 
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of the said Act. Such retrospective operation obviously will be in 
respect of such provisions of the Amendment Act as would affect and apply 
to the pending proceedings under the terms thereof. While substituted 
section 3 in the parent Act is one of such provisions, Section 7A which is 
prospective in operation, applies under its terms to a case when the order 
of ejectment has been made by the Controller which obviously includes its 
appellate authority but the possession of the holding has not been taken 
in pursuance of such order and not to any pending proceeding relating to the 
application under section 5 or appeal from any order made therein. This 
is a new right conferred on the thika tenant even ifno proceeding for his 
ejectment is pending before the Controller or the Appellate Authority. 
The condition is that the application for setting aside the order of eviction 
is to be field within 60 days of the commencement or the Amendment Act. 
and the possession of the holding has not been recovered by the landlord in ° 
the meantime. In this view, the provisions of section 13 of the 
Amendment Act has no application to section 7A as inserted by the 
said Act and section 7A applies by its own force prospectively provided 
the conditions therein are satisfied. That being the position, it appears, 
that no infirmity is there in the order of the Controller, dated 4. 11, 70 
setting aside the order of eviction of the thika tenant (opposite party). 
Case referred to : 
(1) Narayan Chandra Saha v. Dev All (P) Ltd., (1974) 79 CWN $24 

Anil Kumar Sett ea ss for the petitioner 
Barun Kumar Roy Choudhury dee ... for the opposite party 


The judgment of the Court was as follows :— 


Datta, J. : These Rules are directed against the appellate orders passed 
by the Court of Small Causes, Calcutta in Thika Tenancy appeals affirming 
the order of the Thika Controller dated July 21, 1970, August 6, 1970 
and November 4, 1970. By the first order, the Thika Controller allowed 
the application of the Thika tenant under section 7A of the Calcutta 
Thika Tenancy Act as amended. The Controller directed the tenant 
to deposit a sum of Rs. 770/- and costs within a period of 60 days 
from the date of the order. Thereafter, on August 6, 1970, the Thika 
Controller passed an order correcting the amount to Rs. 3410/- in place 
of Rs. 770/- as specified in the earlier order. The deposites were duly 
made. Another order was passed on 4th November, 1970 whereby the 
order for recovery of possession passed by the Thika Controller on an 
application under section 5 of the Act was set aside. These orders were 
affirmed on appeals therefrom. The Rules are against the orders as 
already stated. 


2. The relevant facts are “as follows. The landlord filed an appli- 
cation under section 5 of the Calcutta Thika Tenancy Act, 1949 on the 


1977 (1) CLJ] Ananta Lal Dutta v. Munt Ramdulari Kurnie 107° 


ground of building and rebuilding and default. The ground for default 
was subsequently abandoned and by order dated August 24, 1957 the appl- 
ication under section 5 was allowed on ground of building and rebuilding, 
Thereafter, the Thika Controller determined the amount of compensation 
payable and the compensation was deposited by the landlord. As the 
tenant did not vacate, the order was put into execution on 7th June 1965 
but the bailiff, as he went to the locale for getting delivery of possession, 
was resisted. On the application of the landlord the order was passed on 
September 26, 1966 for police help and costs were deposited. It appears 
that the tenant preferred an appeal against the order allowing police help. 
The appeal was allowed on March 18, 1967 and the Thika Controller 
was directed to make necessary investigation under Order 21, Rule 97 af 
the Code of Civil Procedure in the presence of parties. This proceeding was 
pending on August 26, 1967. 


3. The Government of West Bengal in the meantime took a 
decision to amend the Calcutta Thika Tenancy Act, 1949, as the pro- 
visions thereof were considered inadequate to protect the interests of 
thika tenants. With a view to further restrict the eviction of thika tenants 
and conferring more rights on such tenants, the Government considered 
it necessary to undertake comprehensive legislation but pending its finalisa- 
tion, interim legislation to stay all proceedings for ejectment of thika 
tenants was necessary. The Calcutta Thika Tenancy Stay of Proceedings 
(Temporary Provisions) Ordinance, 1967 was accordingly promulgated 
on August 26, 1967, Staying execution of orders of eviction of the thika 
tenants. The provisions of this Ordinance, which were to expire on 
January 9, 1968, were continued by promulgation of the Second Ordinance 
(1 of 1968) on January 8, 1968. Consequent on the imposition of the Presi- 
dent’s Rule in the State, the provisions of the Ordinance were re-enacted in 
the Calcutta Thika Tenancy Stay of Proceedings (Temporary Proceedings) 
Act (President’s Act 3 of 1968), staying eviction proceedings from 
August 26, 1967 upto and inclusive of September 25, 1968. As the com- 
prehensive amendment was not till then finalished, it was considered 
necessary to continue the interim protection and stay of execution for a 
further period. Accordingly, by President’s Act 25 of 1968, the life of 
the President’s Act 3 of 1968 was extended by six months, i. e. till and 
inclusive of March 25, 1969. Thereafter by the West Bengal Act III of 1969, 
the stay of all proceedings for ejectment of thika tenants pending on the 
date of commencement of the Act, i. e. 26th March, 1969 was continued 
till March 25, 1970. 


4. While the proceeding connected with these Rules remained 
stayed, the Calcutta Thika Tenancy (Second Amendment) Act 1969 was 
brought into force with effect from October 30, 1969. This was the 
comprehensive legislation amending the parent Act, restricting unfair 
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eviction of thika tenants and conferring on them additional rights. By 
this Amendment Act,‘ substantial changes were introduced in the parent 
Act, i.e. the Calcutta Thika Tenancy Act, 1949. The grounds of evic- 
tion contained in section 3 of the original Act were substituted by new 


Section providing for eviction of the shika tenants on specific grounds, 
namely :— i 


, (i) On the ground that the thika tenant has used the land com- 
prised in his holding in a manner which senders it unfit for any of the 
purpose mentioned in Clause (5) of section 2. 


(ii) Where the land of the holding is required by the landlord for 
his own occupation subject to restrictions contained is Sub-sections 2, 3 
and 4 of section 3 and 


(iii) On the expiry of the term held under a registered lease in , 
respect of the holding. 


It will thus be seen that the ground for building and rebuilding 
was no longer available to the landlord for eviction of a thika tenant from 
his holding. 


Another new section numbered as 7A was inserted after section 7 of 
the parent Act. The said section is as follows :— 


“7A. (1) Where an order for ejectment of a thika tenant from his holding 
has been made by the Controller under section*S before the date of commence- 
ment of the Calcutta Thika Tenancy (Second Amendment) Act, 1969, but the 
possession of the {and comprised in the holding has not been recovered by the 
landlord from the thika tenant, the thika tenant may, within sixty days from 
such date, apply to the Controller for setting aside the order; (2) on receipt 
of an application under sub-section (1) the Controller shall cause a notice 
thereof to be served on the landlord, and if after considering such evidence as 
the parties may adduce,— 


(a) the Controller is satisfied that the order for ejectment would have been 
made against the thika tenant even if the Calcutta Thika Tenancy (Second 
Amendment) Act, 1969, had been in force on the date on which such order was 
made, the Controller shall dismiss the application with such costs as the Con- 
troller may allow to the landlord ; or 


(b) the Controller is satisfied that no order for ejectment would have been 
made against the thika tenant if the Calcutta Thika Tenancy (Second Amend- 
ment) Act, 1969, had been in force on the date on which such order was made, 
the Controller shall determine the amount which would have been payable by 
the thika tenant for the period commencing from such date and ending with 
the date of the order to be made under this sub-section, if the thika tenant 
had to pay rent at the rate at which it was last paid during such period and 
after dedueting therefrom all such sums as the thika tenant may have deposited 
with the Controller or paid to the landlord on account of rent for such 
period, the Controller shall direct the thika tenant, by order, to deposit the 
remaining amount, togetber with such further amount as the Controller may 
allow to the landlord as his costs of the proceedings atising out of the applica- 
tion under sub-section (1) of section 5, within such time, not exceeding 
sixty days from the date of the order, as the Controller may &x. 
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(3) Tf the thika tenant deposits the amounts ordered by the Controller under 
clause(b)-of sub-section (2) within the time fixed by him, the Controller shali 
allow the application under sub-section (1) and set-aside the order of ejectment 
sand dispose of the application of the landlord under sub-section (1) of section 5. 

(4) If the thika tenant fails to deposit auch amounts within such time, his 

\ application under sub-section (1) shall be dismissed with such costs as the Gont- 
roller may award to the landlord.’ 

‘There:are other material changes in the said Act with which we are 
mot concerned in these Rules, 

The other relevant provision is section 13 which is as follows :— 

“13, The amendments made to the said Act by this Act shall have effect in 
respect of all applications for ejectment of thika tenants, and all appeals from 
orders made on such applications, under the provisions of the said Act which 
are pending at the commencement of this Act.” 

. 5. It has been contended by Mr. Seit that in view of the provision 
of section 13 the amendments made to the said Act including those in 
section 7A have no application when the application for ejectment of a 
thika tenant or any appeal therefrom was not pending at the commencement 
of the said amendment Act. Mr. Sett submitted relying on the decision 
in (1) Narayan Chandra Saha v. Dev All (P) Ltd., reported in 79 CWN 
524 that the provisions of the amendment Act would only be attracted if 
an application or an appeal is pending at the relevant date. As, in this 
case, no such application under section 5 or an appeal therefrom was pen- 
ding section 7A could have no application to this case. 

6. Mr. Sett also contended that section 7A in ulfravires as imposing 
unreasonable restrictions on the enjoyment of the property offending Art- 
icle 19 (i) (£) of the Constitution. As this contention was taken at an 
earlier hearing before A.K. Mookerji, J. his Lordship was pleased to 
refer the matter to a larger Bench in view of the question involved. At 
the hearing before us. Mr. Sett has submitted that he is not pressing this 
contention. 

7. The point now is whether section 7A applies to this case. The 
amending Act of 1969 was brought into force on October 30, 1969. 
There can be no dispute that the provisions of the said amending Act 
came into force on that date in absence of any prohibition about 
commencement of the provisions thereof. In respect of pending appli- 
cations under section 5 for ejectment of a thika tenant and appeal from 
orders therein, under provisions of section 13 of the Amendment Act, a 
limited retrospective operation was given to such provisions of the amend- 
ment Act as would be affected thereby. It was provided that the pro- 
visions of the amendment Act will be applicable to such applications 
under section 3 or appeals from orders therein if they were pending at 
the commencement of the said Act. Such retrospective operation 
obviously will be in respect of such provisions of the amendment Act as 

` would affect and apply to the pending proceedings under the terms thereof. 
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While the substituted section 3 in the parent Act is one of such provisions, 
section 7A which is prospective in operation, applies under the terms 
to a case when the order of ejectment has been made by the Controller 
which obviously include its appellate authority but possession of the hold- 
ing has not been taken in pursuance of such order and not to any 
pending proceeding relating the application under section 5 or appeal 
from any order passed therein. This isa new right conferred on the 
thika tenant even if no proceeding for his ejectment is pending before 
the Thika Controller or the appellate authority. The condition is that the 
application for setting aside the order of the eviction is to be filed within 
sixty days of the commencement of the Amendment Act and possession 
of the holding has not been recovered by the landlord in the meantime. 
In this view, the provisions of section 13 of the Amendment Act has no 
application to section 7A as inserted by the said Act and section TA, 


applies by its own force prospectively provided the conditions therein 
are satisfied. 


8. There isno dispute that the application under section 7A was 
made in time by the thika tenant and the amount as directed by the 
Thika Controller had been duly paid. There is accordingly no infirmity 
in the order of the Thika Controller dated November 4, 1970 setting 
aside the order of eviction of the thika tenant. 

9. The rules accordingly fail and are discharged. There will be no 
order for costs in the circumstances. 

Sen, J.: I agree. 


P.R. 


[ CRIMINAL REVISIONAL JURISDICTION ] 
Before Mr. Justice Parimal Kumar Chanda and Mr. Justice 
Sudhamoy Basu. 
Decision : November 8, 1976 
Ram Chandra Maity os rE oa Petitioner 
Versus 

Sudhir Chandra Mondal & Ors. Gg s Opposite Parties* 

Criminal Procedure Code 1973 (2 of 1974)—Offence under 467 I.P.C. 
—Proceeding started under old Code—Proceeding pending when new Cede 
came into force—Question is whether the case is triable by Magistrate as. 
under the new Code or triable by Sessions Court as per old Code. 

The petitioner filed a complaint against the respondents whereupon 
the S.D.J.M., Contai took cognizance and directed issue of an warrant of 

*Cr. Revision Case no. 394 of 1975, 


1977 (1) CLJ) Ram Chandra Malty v. Sudhir Chandra Mendal 1)1 


arrest against them under Sec. 467, I.P.C. An enquiry under Chapter 
XVIII of the old Code of Criminal Procedure was pending before the 
Magistrate as an offence under section 467 I.P. C. was triable exclu- 
sively by the Court of Sessions under the old Code. After the new Pro- 
cedure Code came into force on 1.4.74 the petitioner prayed for commi- 
ttal of the case to the court of sessions. On 23. 11. 74 the Magistrate rejec- 
ted the said prayer and fixed a date for examination of PWS inasmuch as 
under the new Code the offence under section 467 LP.C. has been made 
triable by a Magistrate, 1st Class. Against the order refusing the afore- 
said prayer the petitioner went up in revision to the Sessions Judge who 
also rejected the motion on contest. The said order is being challenged 
in this Rule. 

HELD: The petitioner's application is barred by section 397(3) 
under which if a person has already made an application in revision before 
a High Court er a Sessions Court no further application by him shall be 
entertained by either of them. In the present case the petitioner also made 
an application to the Sessions Judge and as such, his second application on 
the face of it is barred. Moreover this isnot such a case where inherent 
powers should be exercised. 

On merits, it can hardly be said that the learned Magistrate lacked 
Jurisdiction to pass the impugned order. An offence under section 467 
1.P.C. has been made triable by a Magistrate, Ist Class by the new Code, 
Therefore the learned Magistrate was quite competent to proceed with the 
trial. There is thus no error of law committed by him, 

Cases referred to : 


(1) Adya Prosad v. R. Mahato, 1975 Cr. L. J. 997 
(2) State v. Abdul Rashid, 1976 CHN 569 
(3) State of U. P. v. Khusi Ram, AIR 1960 SC 905. 
Dipak Kumar Sengupta Si 
Himadri Sankar Majumdar and Saumyabrata Mukherjee 

= ee for the opposite party nos. 1 ta 10 
Shyam Sundar Pal Sue .. for the Central Government 
Promode Ranjan Roy nse ... for the State Government 

The judgment of the Court was as follows :— 

Basu, J. :—This rule is directed against an order dated 19th of 
February, 1975 passed by the Sessions Judge, Midnapore in Criminal 
Motion No. 4 of 1975 rejecting the same. The said motion was filed by 
the complaint against an order dated 23rd of November, 1974 passed 
earlier by the Judicial Magistrate, 1st Class, Contai, in case Nod. 305C 
of 1972 rejecting a prayer to commit the case to the Court of Sessions. 

2. It appears that the petitioner, Ram Chandra Maity filed a com- 
plaint against the respondents whereupon the S.D.J.M., Contai, took 
cognizance and directed issue of warrant of arrest against them under 


for the petitioner 
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$,467 IPC. An enquiry under Chapter XVIII of the old Code of Crimi- 
nal Procedure was. pending before the learned Magistrate as an off- 
ence under S. 467 IPC was:triable exclusively by the Court of Sessions 
under the old Code. After the new Criminal Procedure: Code came into 
force on the Ist of April, 1974 the petitioner prayed for committal 
of this. case to. a Court of Sessions, On 23.11.1974, the learned Magistrate: 
rejected: the prayer and fixed a date, namely, 25th of January, 1975 for 
examination of PWs. as. under the new Code the offence under S. 467 
IPC’ has. been made triable by a Magistrate, Ist Class. Against that: 
order the petitioner went upin revision to the learned Sessions. Judge: 
who also rejected’ the motion on contest. It is. the said onder which is 
challenged before us. 

3. Mr. Sengupta, the learned: advocate, appearing in support of the 
motion submitted’ that the Indian Penal Code provides for life imprison- 
ment ora sentence up-to 10! years. of imprisonment for offence under’ 
S..467 but in terms. of the schedule to: the new Code of Criminal. Proce- 
dure the offence is. no- longer triable by a Court of Sessions. In terms. of 
the schedule the offence under Sı 467 IPC isnow triable by a .Magis~ 
trate having Ist class. powers. According to Mr. Sengupta, this: intro- 
duces an anomaly. The punishment contemplated by the Penal. Code,, 
according to him cannot be enforced by the mechanism: provided’ in the 
Criminal Procedure Code.. A. Magistrate having Ist class. powers. can: 
Sentence a person only upto three years. and even if the Magistrate 
makes: over the case to a Chief Judicial Magistrate even the latter cannot 
punish a person with imprisonment for more than seven years. In this. 
situation Mr. Sengupta submitted’ that the Court might construe the sec- 
tions. in such a way as to: make efféctive both. provisions. 

4. He submitted for this. purpose that when an enquiry under he 
ter XVII ofthe old Code is. pending the operatiom of the provision that 
an offence under S. 467 of the Penal Code is. triable by a Magistrate of 
Ist Class. in the new: Code may be suspended so: that an: offence may con- 
tinue to be exclusively triable by Sessions. Judge as, under the old Code of 
Criminal Procedure.. According, to him, this. would: not offened. the proviso: 
to the provision of S. 484(2)(a) namely, that. a pending. enquiry under 
chapter XVIII of the old. Code should be dealt. with in accordance with 
the provisions.of the new: Code. According,to-him, ifin such. cases. the. 
new Code is applied the Magistrate has. to proceed. under S.. 209: which 
makes it incumbent on a Magistrate to commit the case.to the Sessions, 
“when it appears to him that the offence is. exclusively triable by the. 
Court of, Sessions”. If the Courts. hold that in. pending. cases. the old 
Criminal Procedure Code will apply with regard. to S.. 467 i.e., to say if 
an offence under S.. 467 is. deemed to be exclusively. triable by Sessions. in 
pending cases then proviso. to S. 484(2) (a) would not be interfèrredi 
with. 
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5. We are, however, unable to accept the validity of the submissions 
made by Mr. Sengupta. 

6. Firstly, his application, it seems, is barred under S. 397 sub-s. 3 
uuder which if a person has already made an application for revision 
before a High Court or a Sessions Court no further application by him 
shall be entertained by either of them. In the present case Mr. Sengupta’s 
client also made an application to the Sessions Judge. Therefore, his 
second application on the face of it is barred. 


7. Weare also unable to hold that the facts and circumstances of 
this case are such that it would require us to exercise our inherent powers. 

8. Secondly, even on merit it can hardly be said that the learned 
Magistrate lacked jurisdiction to pass the order which he did. An offence 
under S. 467 IPC has been made triable bya Magistrate of the Ist class 
‘by the new Code of Criminal Procedure. He was therefore competent to 
proceed with the trial. Tiere is thus no error of law committed by him. 

9. Mr. Sengupta, to support his contention, relied on a decision : 
(1) Adya Prosad v. R. Mahato, reported in 1975 Cr. Law Journal 997. In 
that case the impugned order of Sessions Judge dated 22.3. 1972 directed 
a Magistrate to commit the accused persons to the Court of Sessions for 
facing trial under S. 386 IPC. A formal committment by the Magistrate 
in pursuance of the said order would not be effected as there was a stay 
by the High Court whén the same was moved in revision. The learned 
Judge thought that “‘but for the stay the Magistrate would have perhaps 
recorded his committment order earlier to 1.4.74”. Under the new Code 
of Criminal Procedure S. 386 was made triable by a Magistrate of the Ist 
Class. The Court took the view that the changing law effected by the 
new Criminal Procedure Code would not make any substantial change so 
far as the contemplated committment was concerned. The matter was 
pending for necessary committment by the Magistrate to do which a firm 
direction had been given by the Sessions Judge at the time when the offence 
was exclusively triable by the court of sessions. On the aforesaid facts 
and circumstances it was held that it was no longer open to the Magistrate 
not to commit. The Court was of the view that the Magistrate was bound 
to comply with the directions at the Sessions Judge “notwithstanding the 
enforcement of the new code in the meanwhile”. _ 

10. Itis patent that the facts of the aforesaid Patna case are 
quite different from the facts of the present case and the decision, 
therefore, is distinguishable on that ground. In the present case there is no 
question of compliance by Magistrate of an eatlier order of Sessions Judge 
to commit. With great respect we have also our reservation as to the 
proposition that an earlier order for committment by a Sessions Judge 
would still hold good and was to be followed by a Magistrate in a pen- 
ding committal enquiry even after coming into force of the new Criminal 
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‘Procedure Code. That would, in our view, be overriding and not giving 
effect to express provision of the statute. Our attention was later drawn to 
a decision of a Division Bench of this Court viz., (2) State v. Abdul Rashid 
reported in 1976 CHN 569 which express the same view. It can hardly 
be doubted that the schedule to the new Code is as much an integral part 
as any other provision contained in the same. The provision in the sche- 
dule itself can hardly be ignored. To hold that the committal enquiry 
_commenced by the Magistrate under the old Code should continue in 
spite of an offence being made triable by a Magistrate of Ist Class under 
the new Code is to arbitarilly ignore the existence of the new Code and 
not to give effect to the same. i 


li. Asto the larger question mooted by Mr. Sengupta, it may be 
‘pointed out that adequacy of punishment or sentence really is not a 
question relating to the jurisdiction of the Court. Nevertheless even if 
the position is that the maximum punishment contemplated by the Indian 
Penal Code in respect'of an offence under S. 467 IPC cannot be inflicted 
by the mechanism provided in the new Criminal Procedure Code, the 
same reveals a lacuna which can only be removed by the Parliament 
itself. The way out suggested by Mr. Sengupta would involve suspending 
the operation of the new Criminal Procedure Code in cases of pending 
committal enquiry—a step which would be contrary to the express provi- 
sion of the new Criminal Procedure Code. In an attempt to harmonise 
two acts of Parliament the Court cannot arbitarily refrain from giving 
effect to a patent and express provision of the legislature. In the garb ` 
of harmonising the two statutes the court cannot indirectly legislate and 
arrogate to itself powers which do not belong to it. 


12. Weare also unable to accept the contention of Mr. S. Pal 
who appeared on behalf of the Central Government that the apparent 
. anomaly between the Penal Code and the Criminal Procedure Code would 
be resolved by taking recourse to the provision of S. 323 which, accord- 
ing to him, enable a Magistrate-to commit to a Court of Sessions any 
case which would be thought ought to be tried by that court. We do 
not see how a case which is made triable by a Magistrate, 1st Class, could 
be thought of by a learned Magistrate as one “which ought to be tried 
by a Court of Sessions”. The decision of the Supreme Court in the case 
of (3) State of U. P. v. Khusi Ram reported in AIR 1960 SC 905 to which 
“Mr. Pal drew our attention after the hearing was over was a case on Pre- 
vention of Food Adulteration Act, S. 21 of which authorises a Magistrate 
of the Ist Class to award the sentence beyond the limits prescribed for 
him under S. 32 of the old Code of Criminal Procedure under the impre- 
ssion that the power of the Magistrate of Ist Class to impose 
sentence was limited by S. 32 of the Code. The Judicial Magis- 
trate in that case committed the respondent to stand his trial 
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before the court of sessions under S. 347 of the old Code of Criminal 
Procedure. Therefore the Sessions Judge convicted and sentenced the 
accused. He, however, observed that the learned Judicial Magistrate 
was competent to award the punishment by the act as offence was com- 
mitted for the second time and not the third time. In an appeal the 
Allahabad High Court thought that as the learned Magistrate was compe- 
tent to award all punishments he had no reason to commit the respon- 
dent to a court of sessions. The Supreme Court, however, set aside the 
judgment of the Allahabad High Court and held that S. 21 of the Pre- 
vention of Food Adulteration Act was not a disabling provision. It 
only authorises the Magistrate of the Ist Class to award sentence beyond 
the limits prescribed by S. 32 of the Code. It held that the case had 
been committed to a court of sessions bya Magistrate having powers 
to commit. The conviction was upheld. It is true that the present S. 323 
‘corresponds to old S. 347 but we do not, prima facie, find any reason 
how the present case might appear to a Magistrate as one “which ought 
„to be tried by the court of sessidns” ‘in the face of the schedule attached 
to the new Code that would in our view prevent the application of 323 
but we may make it clear that this aspect of apparent anomaly between 
the maximum punishment of a life sentence provided in the Indian Penal 
Code for an offence under S. 467 IPC and the provision in the schedule 
which makes the offence triable by a Magistrate of the Ist Class is not one 
which directly calls for a solution in this case. As we pointed out earlier 
in case of such anomaly it is for the Parliament and its wisdom to rectify 
the same for which its attention may be drawn. 
The petition is rejected and the rule is discharged. 
Chanda, J: I agree. 
P.R. 


[ CONSTITUTIONAL WRIT JURISDICTION } 
Before Mr. Justice Amiya Kumar Mookerji 
Decision : October 3, 1975 
M/s. Belal Biri Factory (P) Ltd. F ...Petitioner 
i Versus 
Commercial Tax Officer & ors. T «Respondents 
Penalty under Section 10A of the Central Sales Tax and 5B of the 
Bengal Finance (Sales Tax) Act, 1941—Whether penalty can be imposed 
apon a dealer whose application for registration was pending and where 
‘registration was subsequently granted by the Commercial Tax Officer. 


*C. R. No. 1744 (W) of 1974. 


` 
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The petitioner is a private limited company incorporated in 1966 
under the Companies Act. By a registered Deed, dated 3rd December, 
1968, the petitioner purchased the assets, rights and liabilities of M/s. Belal 
Biri Factory, a registered partnership firm. The said partnership firm 
had sales tax registration certificate but as the sales were not taxable for 
the last few years before the purchase, the said certificate was cancelled. 
On the 19th December, 1967, the petitioner applied to the Commercial 
Tax Officer Colootota Charge for issue of a fresh registration certificate 
under Section 7(1) of the Bengal Finance (Sales Tax) Act, 1941 and 
Section 7(1) of the Central Sales Tax Act, 1956. By a memo-dated 20th 
January, 1971, the Commercial Tax Officer intimated to the petitioner 
that by his order dated 19th January, 1971 he rejected the petitioner’s 
application for registration. The petitioner, thereafter, moved this Court 
in an application under Article 226 of the Constitution, challenging the 
rejection of the petitioner’s applieation for registration as illegal, arbitrary 
and malafide. A Rule.was obtained. The said Rule was made absolute 
by this Court on the 10th May, 1972. P.K, Banerjee, J. set aside the order 
dated 19th January, 1971 directing the Commercial Tax Officer to dispose 
of the petitioner’s application for registration in accordance with within 
six months from that date. Thereupon, the Commereial Tax Officer 
granted the registration certificate to the petitioner both under the 
State and Central Act on the 19th August, 1972. Thereafter, the Comm- 
ercial Tax Officer by his memo dated 4th June, 1973 called upon the 
petitioner to show cause why action should not be taken against it under 
Section 10A of the Central Sales Tax Act. 1956. The Commercial Tax 
Officer also proposed to impose a penalty of Rs. 15,000/- on the petitioner 
under Section 5B of the Bengal Finance (Sales Tax) Act, 1941. 


HELD (a) A guilty intention is an essential element to commit a offence. 
There was no finding by the Commercial Tax Officer or the Asstt. 
Commissioner that the petitioner had made any false representation 
that he was a registered dealer. ` Where the petitioner made the application 
for registration in 1967 and where the registration was granted in 1972, 
the petitioner is not expected to stop its business until the registration 
was granted, The order granting the certificate or order granting amend- 
ment thereof would be effective froma date earlier than the date on which 
such order is made. 

(b) No penalty under Section 104 of the Central Act, or under 
Section 5B of the Bengal can be imposed Act, upon the dealer whose appli- 
cations for registration were pending and when the registration certificates 
were granted subsequeatly by the Commercial Tax Officer. 

_(c) When a person makes an application for registration complying 
with the requirements of the statute and diligently pursued the matter and 
subsequently the registration is granted to him by the authorities, such a 
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dealer cannot be granted as unregistered dealer and cannot be prosecuted 
er penalised for commiting any offence under the Act, 

Rule was made absolute. 

Cases referred to : 


(1) Subhas Chandra Ghosh v. State ‘of Orissa (1970) 26 STC 211 
(2) Balharshal Timber Depot v. Commissioner of Commercial Taxes 
& Anr. (1958) 9 STC 675 
(3) Amola Bhattacharjee v. Commercial Tax Officer, Bhowanipur 
Charge & ors (1972) 30 STC 482 
(4) Chandra Industries y. Punjab State & ors (1972) 29 STC 558 
(5) Orient Paper Mills Ltd y. Commissioner of Sales Tax, 
Madya Pradesh (1969) 32 STC 308 
(6) Hind Ceramics Limited vy. Member, Board of Revenue, West 
: Bengal (1973) 32 STC 419 
(7) P.K. Vargese & Sons y. Sales Tax Officer, Special Circle, 
Ennakulam (1965) 16 STC 322 
(8) Commissioner of Sales Tax, M. P. Indore v. M/s. Bomby General 
Stores, Shadoi, AIR 1969 MP 213 
(9) Mis. Oriental Coal Co. Ltd. v. Additional Member, Board of 
Revenue West Bengal. 
N. C. Chakraborty, Sanjoy Bhattacharjee... ...for the Petitioner 
P. K. Sen Gupta, Samar Dutta... .. for the Respondents 


The judgment of the Court was as follows :— 


This Rule is directed against an order of penalty dated 29th 
September, 1973 under Section 10A of the Central Sales Tax Act, 1956 
issued by the Commercial Tax Officer, Colootola charge and a notice of 
penalty dated 28th September, 1973 under Section 5B of the Bengal 
Finance (Sales Tax) Act, 1941 issued by the Assistant Commissioner of 
Commercial Taxes, Dharmatola Circle. 


l 


2. The petitioner is a private limited company incorporated in 
1966 under the Companies Act. By a Tegistered Deed dated 3rd Decem- 
ber, 1968, the petitioner purchased the assets, rights and liabilities of 
M/s. Belal Biri Factory, a registered partnership firm. The said partner- 
ship firm had sales tax registration certificate but as the sales were not 
taxable for the last few years before the purchase, the said certificate was 
cancelled. On the 19th December, 1967, the petitioner applied to the 
Commercial Tax Officer, Colootola Charge for issue of a fresh registra- 
tion certificate under Section 7(1) of the Bengal Finance (Sales Tax) 
Act, 1941 and Section 7(1) of the Central Sales Tax Act, 1956. Various 
dates for the hearing of the said application were fixed by the Commer- 
cial Tax Officer and the petitioner’s representative appeared before him 
on five occasions and answered all queries. On the 3rd December, 1968 
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the petitioner’s authorised representative appeared again before- the 
Commercial Tax Officer for the hearing of his registration application. 
At that time the said representative stated that the formal document of 
transfer of all assets and liabilities of the said firm was executed on 3rd 
December, 1968. Thereafter, the petitioner’s representative appeared 
before the said Commercial Tax Officer on the 27th December, 1968 and 
9th January, 1969. Thereafter, by its letter dated 24th January,- 1969 
addressed to the Commissioner of Commercial Taxes, the petitioner 
stated that its application had been pending for a very long time and it 
was extremely necessary that the petitioner should be a registered dealer 
and requested the Commissioner of Commercial Taxes to issue necessary 
directions upon the Commercial Tax Officer to grant the registration 
certificate applied for, upon considering the application on merits. 
Thereafter, on 19th February, 1969 the Commercial Tax Officer wrote to 
the petitioner pointing out certain discrepancies and asked the petitioner. 
to clarify the points raised in the said letter and also directed to produce 
books of accounts. On or about 2nd April, 1969, the Commercial Tax 
Officer informed the petitioner that its application for registration certi- 
ficate had been rejected on 20th March, 1969. No reason was, however, 
given in the said order which was communicated to the petitioner. Being 
aggrieved, the petitioner preferred an appeal against the said order to the 
Assistant Commissioner of Commercial Taxes, Dharmatola Charge. By 
an order dated 24th September, 1969, the Assistant Commissioner of 
Commercial Taxes directed the Commercial Tax Officer to pass fresh 
orders after affording the petitioner further opportunity to clarify the 
discrepancy, if any. The Assistant Commissioner of Commercial Taxes 
observed: ‘‘From.a cursory glarice of the books of accounts as prò- 
duced before me, it prima facie seems to me that the petitioner has 
already incurred liability for registration under the State Act as well as 
under the Central Act’. By a letter dated 15th December, 1969 the peti- 
tioner’s representative explained to the Commercial Tax Officer that 
there was in fact no discrepancy in the matter. By a memo dated 28th 
January, 1971, the Commercial Tax Officer intimated to the petitioner 
that by his order dated 19th January, 1971, he rejected the petitioner’s 
application for registration. The petitioner, thereafter, moved this Court 
` in an application under Article 226 of the Constitution, challenging the 
rejection of the petitioner’s application for registration as illegal, arbi- 
trary, and malafide. A Rule was obtained. The said Rule was made 
absolute by this Court on the 10th of May, 1972. P.K. Banerjee, J. set 
aside the order dated 19th January, 1971 and directed the Commercial Tax 
Officer to dispose of the petitioner’s application for registration in accor- 
dance with law within six months from date. Thereupon, the Commer- 
cial Tax Officer granted the registration certificate to the petitioner both 
under the State and Central Acts on the 19th August, 1972. Thereafter, 
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the Commercial Tax Officer by his memo dated 4th June, 1973 called 
upon the petitioner to show cause why action should not be taken 
against it under Section 10A of the Central Sales Tax Act, 1956. It was 
alleged that it had been appeared to him that the petitioner had issued 
‘C’ Form against the bill of purchases prior to the date of initial regis- 
tration as such the petitioner had committed an offence under Section 
10(i)(c) of the Central Sales Tax Act, 1956. On 2lst June, 1973, 
petitioner’s authorised representative appeared before the Commercial 
Tax Officer and submitted that the Register 2 and counter-foil of the 
forms being seized by the Bureu of Investigation, the same could not be 
produced. Thereafter, on the 30th August, 1973, the Commercial Tax 
Officer recorded in the order-sheet that the dealer had issued three 
declaration forms to make a total purchase by using all the above declara- 
‘tion forms for Rs. 4,53,467.03. Since all the purchases were made prior 
to the date of registration, the Commercial Tax Officer held that the 
dealer had committed an offence under Section 10(i)(c) of the Central 
Act as amended and imposed a penalty of Rs. 60,000/- under Section 10A 
of the said Act. Being aggrieved by the said order dated 29th Septem- 
ber, 1973, the petitioner preferred a revision application dated 29th 
January, 1974 before the Assistant Commissioner of Commercial Taxes 
contending inter alia that in view of the fact that against the rejection 
of the application of registration, the petitioner moved the Hon’ble 
High Court in Civil Rule 2620(W) of 1971 and pursuent to the order 
of this Court the registration was granted to the petitioner on the basis 
of the application filed as early as 1967, the registration should have 
related back to the time when the application was made. The peti- 
tioner, therefore, requested the Commercial Tax Officer to cancel and/or 
annul the impugned order of penalty under Section 10A of the 
Central Act. Thereafter, a notice in from VIIC dated 28th Septem- 
ber, 1973 was issued by the Assistant Commissioner of Commer- 
cial Taxes under Section 5B of the Bengal Act, as an officer 
authorised under Rule 55B(1) of the Sales Tax rules, intimating that 
the petitioner after purchasing the goods had furnished declaration refe- 
rred to in the proviso to the clause (aa) or clause (bb) of sub-section (1) 
of Section 5 or in the proviso to clause (a) of sub-section (2) of Section 
5 of the said Act in respect of a sale of goods made to the petitioner, 
before it was registered and, as such, the petitioner was called upon to 
produce the books and documents and prefer objection and adduce 
evidence, if any, on the specified date and time i.e., 30th October, 1973. 
Gist of the proposed order was also mentioned in the said notice. It is 
stated therein that since the petitioner had purchased Biri leaves and 
hessian worth Rs. 1,95,255.33 during the period from 5th June, 1972 to 4th 
. November, 1972, by issuing declaration in form XXIVA and XXIV, 
petitioner had committed an offence for which a penalty of Rs. 15,000/- 
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was proposed to be imposed under the Section 5B of the Bengal Act. The 
petitioner being aggrieved moved this Court in an application under Article 
226 of the Constitution and obtained the present Rule. 


3. Mr. Chakraborty, appearing on behalf of the petitioner, cont- 
ended that there was no satisfaction either before the imitiation of the 
proceedings or at the time of imposition of penalty as to the commission 
‘of an offence by the petitioner. According to Mr. Chakraborty, the whole 
actions of the Commercial Tax Officer and Assistant Commissioner of 
Commercial Taxes were without jurisdiction. It is further contended that 
imposition of penalty is a quasi-criminal action and the authority while 
imposing penalty must have to satisfy himself that penalty was impcsed 
not for the commission of act but for the commission of an offence. On 
the facts and in the circumstances of the case it is abundantly clear that 
the petitioner can not be said to have committed an offence within the, 
meanting of Section 10(1) (c) of the Central Act and Section 5B of the 
Bengal Act. The declaration forms, submitted by Mr. Chakraborty, used 
by the petitioner were supplied by the respondent No. 1. In view of the 
further fact that the petitioner had duly made and application for regist- 
ration long before that transactions and as the respondent No. 1 granted 
the registration certificate inobedience to the order of this Hon’ble Court. 
no penal action for the period between the filing of the application and 
granting of the same can not be taken under the law. Reliance was placed 
upon the decisions in (1) Subhas Chandra Ghosh v. State of Orissa (1970) 
26 STC 211. (2) Balharshal Timber Depot v. Commissioner of Commercial 

Taxes & anr. (1958) 9 STC 675, (3) 4mola Bhattacharjee v. Commercial Tax 
Officer, Bhowanipur Charge & ors, (1972) 30 STC 482,(4) Chandra Industries 
v., Punjab State & ors. (1972) 29 STC 558, and (5) Orient Paper Mills Ltd. 
v. Commissioner of Sales Tax, Madhya Pradesh (1969) 23 STC 308. 

4. Mr. Sengupta, appearing on behalf of the Revenue, contended 
that no retrospective operation could be given to any statutory provision 
unless it was manifestly clear that the legislature intended that the statutory 
provisions would be retrospective operation. The intention might be 
made clear by express language used in the statute itself or by necessary 
implication. In the instant case, registration certificate was granted on 
the 19th August, 1972. If the petitioner falsely and intentionally used 
declaration forms received from the Commercial Tax Officer after the regi- 
stration with respect to the transactions made prior to the date of obtaining 
the certificate for registration, penal provisions of the Acts would obviously 
be attracted and there was no escape from such penalty, unless the regis- 
tration certificate was given retrospective operation which, under the 
present law could not be done. Reliance was placed upon a Bench 
Decision of this Court in (6) Hind Ceramics Limited v. Member, Board of 
Revenue. West Bengal (1973) 32 STC 419. 

5. Jn the instant case the point for consideration is, whether penalty 
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can be imposed upon a dealer with respect to certain transactions made 
during the period when the dealer’s application for registration was 
pending for disposal before the Commercial Tax Officer and subsequently 
the registration was granted to him. I dm not concerned whether 
retrospective operation could be given to a registration certificate. 

6. \The Orissa High Court in (1) Subhas Ghosh’s case held that once 
the application for registration is ultimately allowed it must be operative 
from the date of its filling. It could have been treated as not having been 
filed if it would have been ultimately rejected. 

7. In (2) Balharshal Timber’s case (9 STC 675), Bose, J. (as he then 
was) held that a person can be said to have failed to get himself registered 
within the meaning of Section 11(2) of the Bengal Finance (Sales Tax), 
1941 when he does not take any steps whatsoever to obtain a registration 
certificate; and when the person had put in a regular application for 
‘registration and had not thereafter done anything to prevent or 
obtain registration but the authorities concerned were unable for 
some reasons or other to complete registration before a certain time, 
the dealer concerned could not be said to have failed to get himself 
registered. 

8. In (3) Amola Bhattacharjee’s case (1972) 30 STC 482, P. K. Baner- 
jee, J. followed an earlier decision in the case of Walmji Hirji Parmar 
& Ors. v. Commercial Tax Officer, Serampore and expressed a similar 
view that where a properly filled-in application for registration was filed 
by the dealer under the Bengal Finance (Sales Tax) Act, 1941 and it 
took about two years for the officer to register the dealer and to issue 
certificate to him, the dealer could not be said to have failed to get him- 
self registered when his application was pending before the Officer and 
the dealer could not be made liable under Section 12(2) of the Act. 

9. The Punjab and Haryana High Court in (4) Chandra Industrie’s 
case (1972) 29 STC 558) observed that during the interregnum between 
the making of the application (March, 1966) and the issue of the certificate 
(3rd June, 1966), the applicant’s status could not be that of an unregis- 
tered dealer liable to penalty under Sections 11(6) and 23(1), as by making 

` the application in the prescribed manner, they had discharged their part 
of the statutory obligation to obtain the certificate. Their liability to 
pay tax and the making of the applieation being co-terminus, the certi- 
ficate, though granted three months later, would relate back to the date of 
the application. 

10. The decision of the Punjab and Haryana High Court has been 
considered by a Division Bench of this Court in (6) Hind Geramic’s case 
(1973) 32 STC 412. The judgment of the Division Bench was delivered 
by Sabyasachi Mukerji, J. at page 425 of the Report it is observed that 
the learned Judges of the Punjab and Haryana High Court have dealt with 
the provisions of the Act, the penal consequences and the obligation of the 
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authority dealing with the application for registration when made. There- 
after, the learned judges have posed the question whether a dealer who 
honestly and diligently did all that he was required to do by sub-sections (2) 
and (3) of Section 7 and rule 5 should be penalised under Section 23(1) 
read with section 7(1) and the opinion of the learned judges was that they 
could not be so penalised. With respect we are in respectful agreement with 
the aforesaid view of the Punjab and Haryana High Court in so far as it 
held that a person who had applied for registration and had diligently 
and honestly made or done what he was required to do, should not be 
made liable under the provisions of the Act in this case, under section 
11(2) or under section 22 of the Bengal Finance (Sales Tax) Act. 
Mukharji, J. further observed that whether retrospective effect could: be 
given in a particular case or not is not the question with which we are 
concerned. We are concerned with a question where no date is mentioned 
as a matter of law under the scheme of the Act, it should be presumed 
that a dealer who become subsequently registered should be deem’ to 
become a registered dealer from the date when he applied for registration. 
We find neither in the scheme of the Act nor in the language used such 
a presumption, * * *. The statute allowed a dealer to deduct from 
his gross turnover the sale made to a registered dealer. So, at the time 
of the sale it must bea sale to a registered dealer, otherwise, it might 
result in anomalies. The eharacter of sale can not depend on subsequent 
event. 


11. Section 10(c) of the Central Act reads as follows :— 

If any person—not being a registered dealer-falsely represents when 
purchasing goods in the course of inter-State trade or commerce that 
he is a registered dealer. He shall be punishable with simple imprison- 
ment which may extend to six months or it is found or in both. Section 
10A provides imposition of penalty in lieu of prosecution. 

12. In (7) P. K. Varghese & Sons v. Sales Tax Officer, Special Cirele 
Ermakulam (1965) 16 STC 322, Mathew, J. (as he then was observed in 
construing a similar provisions, viz- section 10(b) of the Act, that mens- 
rea is an essential ingredient for the commission ‘of an offence under Sec- 
tion 10(b). 

13. In (8) Commissioner of Sales Tax M. P. Indore v. M/s. Bombay 
General Stores, Shadol, AIR 1969 M. P. 213, a Division Bench of the 
Madhya Pradesh High Court held that in absence of mensrea a dealer 
could not be penalished for contravension of clause (b) of Section 10. 


14. In the instant case, it is not disputed that the dealer made the 
applications for registration in the year 1967. His applications were 
first rejected by the Commercial Tax Officer on the 19th January, 1971, 
on the ground, that the petitioner should have applied under Section 17 
of the Act as such fresh application was not maintainable. That order 
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of the Commercial Tax Officer was quashed by this Court by its order 
dated 10th of May, 1972 and this Court directed the Commercial Tax 
Officer to dispose of the pelitioner’s application within six months from 
date and thereafter, the Commercial Tax Officer granted registration 
certificate to the petitioner on the 19th August, 1972. It is not expected 
that during these long periods from 1967-72 the petitioner should have 
stopped its business of manufacturing Biri. Obviously the petitioner 
was required to purchase raw materials. There can be sale of goods for 
deferred payment also. 


15. The charges against the petitioner are that, the petitioner 
falsely represented when purchasing goods that he was a registered dealer. 
The word “falsely represents” is an ingredient of criminal offence for 
. Which a penalty of imprisonment may be imposed to six months therefor. 
A guilty intention is an essential element to commit an offence. There 
was no finding by the Commercial Tax Officer or the Assistant Commi- 
ssioner of Commercial Taxes that the petitioner had made any false 
representation. 


16. Before a Division Bench of this Court, in Matter No. 415 of 
1967 (9) Oriental Coal Company Limited v. Additional Member, Board of 
Revenue, West Bengal) (decided on 21st August, 1974), a question arose 
whether the date of the amendment of the petitioners registration 
certificate under the Central Sales Tax'Act, 1956 should have been given 
effect to from Ist October, 1958, when law was amended in the manner 
prayed for by the petitioner, or from 7th February, 1959 when the peti- 
tioner prayed again for amendment of its registration certificate, instead 
of from 5th December, 1962 ? 


17. A. N. Sen, J. who delivered the judgment of the Division Bench 
was of opinion, “the provision in the form ‘B’ to the effect—‘“‘This cer- 
tificate is valid from...... until cancelled”, clearly indicates that at the time 
of the grant of the original certificate and similarly at the time of making 
any order for amending of the original certificate granted, the Commercial 
Tax Officer has the necessary power to make the original certificate or 
the amended certificate effective from a date earlier than the date on which 
he makes the order granting the certificate or the order granting the 
amendment thereof.” It was held that it is possible to make a certificate 
or the amended certificate effective from a date earlier than the order 
on which the same was issued or directed to be amended. 

48. Sen, J. further observed that under the Jaw once an application 
in the prescribed form giving all necessary particulars along with pay- 
ment of the necessary fees has been made, it becomes a statutory oblig- 
ation or duty of the Commercial Tax Officer to grant the necessary cert- 
ificate or to grant a necessary amendment. Any latches or delay on the 
part of the authority concerned in discharging of statutory obligation or 
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duty can not, in our opinion, deprive the dealer of the benefits to which 
he is entitled under the statute. Any other construction, in our view, 
would make the necessary provision which intends to benefit the dealer 
negatory and illusory. If for some reason or other the Commercial 
Tax Officer chooses to sit tight over the application of a dealer, on which 
the dealer, under the law is entitled to an order, for any length of time, 
the provision of the statute which seeks to benefit the dealer becomes 
indeed meaningless. 

19. In (6) Hind Ceramic’s case, a Division Bench of this Court held 
following the decision of the Punjab and Haryana High Court in Chandra 
Industrie’s case, that a person or dealer who had applied for registration 
should not be criminally made liable or should not be proceeded agzinst 
under the Sales Tax Act because he could not be expected to do anything 
more. In Oriental Company’s case, a Division Bench of this Court held 
that an amended certificate under the Central Sales Tax Act can be effe- 
ctive from a date earlier than the date on which the Commercial Tax 
Officer makes the order granting the certificate or the order granting 
amendment thereof. JI am in respectful agreement with the above views. 

20. In my opinion, no penalty either under Section 10A of the 
Central Act or under Section 5B of the Bengal Act could be imposed 
upon a dealer whose applications for registration were pending under the 
both Acts and when the registration certificates were granted subsequently 
by the Commercial Tax Officer. As soon asa person makes for registr- 
ation complying with the requirements of the statute an application and 
diligently pursues the matter and subsequently the certificate of registration 
is granted to that person by the authorities such a dealer can not be treated 
as an unregistered dealer and can not be prosecuted and penalised for 
committing any offence under the Act. 

21. Inthe result, this Rule is made absolute. The impugned 
notice as well as the impugned order of penalty are quashed by a 
Writ of Certiorari. Let a writ of Mandamus be issued directing the respon- 
dents not to give effect to the impugned order of penalty and the notice. 

There will be no order as to cost. 

A. S.G. 
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f CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Salil Kumar Datta and 
Mr. Justice Hirendra Nath Sen. 
Decision : January 5, 1977 
Sm. Rukmini Debi SS ee ...Petitioner 
Versus 
Sm. Mihir Bala Sarkar ... Respondent* 
Pre-emption, Right of, whether available ader s. 8 of the West 
Bengal Land Reforms Act 1955 or under s. 24 of the West Bengal Non- 
Agricultural Tenancy Act 1949. Estcppel, Priaciples of, where appli- 
cable to a party and ona Court or Tribunal. 
Baneswar sold his land to Mihir Bala and Bivabati. Mihir Bala 
constructed her house on the southern portion of the said land. Bivabati 
e sold her moiety share in the said land to petitioner Rukmini, Mihir Bala 
filed an application for pre-emption under s. 8 of the West Bengal 
Land Reforms Act, 1955 before Revenue officer, Bankura. Petitioner 
opposed the application, contending that the land was non-agriculturel, 
governed by the West Bengal Non-Agricultural Act and not by West 
Bengal Land Reforms Act. Revenue officer held that the land was non- 
agricultural and rejected the petition for pre-emption. Mihir Bala then 
filed an application under s. 24 of the West Bengal Non-Agricultural 
Tenancy Act for pre-emption. There again petitioner Rukmini opposed 
the application and contended that Mihir Bala’s right was raiyati 
and that Non-Agricultural Tenancy Act had no application. Subordi- 
nate Judge held that the land was non-agricultural and allowed the 
application for pre-emption. Petitioner appealed to the District Judge, the 
appeal was dismissed. Petitioner then obtained the Rule against the 
decision. Mihir Bala opposed on the ground that the petitioner in ear- 
lier proceeding had alleged that the land was non-agricultural, so he could 
not be permitted to take a different position in a subsequent proceeding. 
The petitioner contended that there might be an estoppel against a 
party but there could not be an estoppel on Court or Tribunal to deter- 
mine a controversy, particularly when it involves jurisdiction of the 
Court. ...(Paras 4-10) 
HELD: The petiiioner is not barred by ‘the doctrine of estoppel to 
produce before the Court relevant evidence which may have a bearing on 
the question of jurisdiction on the application for pre-emption. ...(Paras 14) 
HELD: further that the land obtained by Baneswar was for non- 
agricultural purpose. He transferred the non-agricultural tenancy to Mihir 
Bala and Bivabati each of them held undivided moiety share. Their res- 
pective status was as co-sharers. Mihir Bala was therefore entitled to pre- 
empt the share of her other co-sharer under s. 24 of the West Bengal Non- 
Agricultural Tenaney Act, 1949. Ses os .(Paras 15) 
*G. R. no. 70 of 1973. 
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Cases referred to : 


(1) Nirish Dhobin v. Dr. Sudhin Kumar Mukherjee, AIR 1969 SC 864. 
(2) Dwijendra Narayan v. Joges Chandra, AIR: 1924 Cal 600 

(3) Hemanta Kumar v. Prasanna Kumar, AIR 1930 Cal. 32 

(4) Amritel v. Alla Annapurnammar, AIR 1959 AP 9 

(5) Official Receiver Kurnnoel v. Vale Pedde, AIR 1968 AP 336 

(6) Surajnull Tagoreuull v. Triton Insurance Co. Ltd., 42 IA 126 


Manindra Nath Ghosh and Mrinal Kanti Das .. ...for the petitioner 
Sakti Nath Mukherjee and Samaresh Banerjee... ... for the respondent 


The judgment of the Court was as follows :— 


j This Rule is directed against the appellate order of the District 
Judge, Bankura dated November 27, 1972 in Miscellaneous Appeal No. 7 , 
of 1972 affirming the order of the Subordinate Judge, Bankura dated 
January 15, 1972 in J. Misc Case No. 14 of 1970, allowing an application 
for pre-emption under section 24 of the West Bengal Non-agricultural 
Tenancy Act, 1949 (hereinafter referred to as the Act). 


2. The disputed land measuring 12 acres of land is the northern 
half of R.S. Dag No. 203/1431 recorded in R.S. Khatian No. 1206 as 
Bastu. This plot was a part of the big plot No. 203 under Khatian No, 
533 in Cadastral Survey. This big plot measuring 1.21 acres was held by 
three brothers-Gopinath, Lakshmi and Ambika under landlord Gobinda 
Chandra Das whose interest was recorded in C.S. Khatian No. 529 as 
Madhya Sattadhikari Chirasthayi Mokarari under the Burdwan Raj as 
Ghatwall tenure. Gobinda was the benamdar of Jogendra whose sons 
Rash Behari and Bepin Behari sold their interest in Khatian No. 
529 and the under-Khatians to Nagendra. Ambika and Gopinath’s succ- 
essor-in-interest Karali sold their 2/3rd raiyati interest in C, S. Dag No. 
203 to said Nagendra by a kobala of November 5, 1937. Lakshmi out 
of about 41 decimals or 1 bigha 4 cottahs 5 ch. of land in his 1/3rd 
share, sold 4 cottahs 13 ch. of land to Nagendra by kobala dated Jan- 
uary 17, 1938, giving up about 4 cottah of land for road. The balance 
of about 15 cottahs 9 ch. of land was held by him in raiyati interest at 
the proportionate rent of Rs. 1-2-4 gd under Nagendra, who, as we have 
seen, had already purchased the landlord’s interest. By a registered pattah 
dated January 18, 1938, in consideration of a selami of Rs. 90/- Nagendra 
on receipt of kabuliyat in similar terms gave permanent raiyati mokarari 
right to Lakshmi in respect of his raiyati interest aforesaid for agricult- 
ural purposes. 


3. By a lease dated January 17, 1938 Nagendra out of his 
khas land of plot 203 settled 7 cottahs 3 ch. 6 gds equivalent to 12 
decimals of land to Baneswar Pal for the purpose of building struc- 
tures. The deed recited that after acquisition of landlord’s interest and 
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thereafter of 2/3rd of tenant’s share, Nagendra on amicable partition 
with Lakshmi had been in khas possession of his portion of land a 
portion whereof was leased out as aforesaid. This deed was signed 
by both Nagendra and Baneswar and carried a jama of 15 annas. 
Baneswar in his turn by a kobala dated February 28, 1939 sold to 
Mihirbala and Bibhabati his leasehold mokarari interest in 12 decimals 
of land of Dag No, 203 under the said jama with full rights to build and 
construct buildings, well, privy thereon for residence or letting out. Mihir 
Bala erected her house on the southern portion of the land under the 
lease which was incorrectly recorded only in her name as ‘korfa’ and 
under section 48G (1) (2) B.T. Act and Rule 4 E.A. Rules raiyati Dakh- 
alisatta to remain under the State. Bibhabati in Title Suit No. 230 of 1967 
obtained a declaration of her moiety share in the said land and thereafter 
on February 1, 1969 sold to Sm. Rukmini, the petitioner before us, for 
‘a consideration of Rs. 10, 200/- the northern half of the aforesaid plot 
which it was recited in the document as being in her exclusive possession 
by demarcation bounded by a compound wall, after their joint purchase 
obviously from Baneswar, the proportionate rent for the land sold being 
47 P payable to JLRO, Bankura. It was not mentioned in the docu- 
ment that Mihirbala was a co-sharer in respect of the land held under 
the said jama and no notice of the sale was served on her. 


4. Mihir Bala filed an application for pre-emption of the land 
sold undef section 8 of the West Bengal Land Reforms Act, 1955 before 
the Revenue Officer, Bankura registered as Case No. 3 of 1969-70. The 
application was opposed by the petitioner contending that the land was 
within Bankura municipality and was not a raiyati holding but non- 
agricultural land governed by Non-agricultural Tenancy Act and not by 
Land Reforms Act. By order dated January 21, 1970 Revenue Officer 
held on merits that the land in dispute was non-agricultural land and 
accordingly the petition for pre-emption under the Land Reforms Act was 
rejected. 


5. Mihir Bala thereafter filed on February 16, 1970 an application 
under section 24 of the Act for pre-emption of the disputed land on 
deposit of the consideration money with 5% compensation in court. It 
was stated that in view of the dismissal of her application under section 8 
of the Land Reforms Act pursuant to the objection taken by the pre- 
emptee she was entitled to pre-emption of the land as a co-sharer of the 
non-agricultural tenancy of which the disputed land formed a part. A 
point was also raised that the price in the kobala was unreal being in- 
flated, the real price being Rs. 7,000/-. This application was registered as J. 
Mis. Case No. 14/70. 


6. The petitioner Rukmini opposed the application by filing a 
written objection contending, inter alia that the tenancy of Nagendra 
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and Lakshmi was raiyati sthitiban as recorded and Baneswar acquired no 
other right than ‘korfa’ under the Bengal Tenancy Act as recorded in 
respect of the tenancy. The record-of-right correctly described the 
tenancy as being raiyati and accordingly Non-agricultural Tenancy Act 
had no application. Tbe parties were no longer co-sharers after vesting 
and the disputed land was in the separate tenancy of Bibhabati. It was 
denied that the consideration was inflated while the amount was in fact 
paid before the Registrar and improvements for over Rs. 2000/- were 
made in the disputed land. The petition, it was submitted, was accor- 
dingly liable to be rejected. 


7. By order dated January 15, 1972 the learned Subordinate Judge 
held that the jama of Rs. 4°50 was not apportioned at any time and 
‘there was a merger of two interests in the hands of Nagendra in so far 
the demarcated area in his khas possession is concerned. Further as 
admitted by Lakshmi in Ext. 2(a), there was a partition between him and 
Nagendra and the original jama of Rs. 4-8-0 ceased to exist. The lease 
in favour of Baneswar was for non-agricultural purpose and as such 
Baneswar was a non-agricultural tenant and the land held by him under 
. his lease from Nagendra was non-agricultural land as defined in section 
(4) of the Act. Accordingly the provisions of the Act were applicable 
to the land under the lease. The allegation that the consideration of the 
sale was inflated was not pressed. The application for pre-emption was 
accordingly allowed. 


8. On appeal the learned District Judge held that in fact there 
occurred a merger of the portion of the tenancy purchased by Nagendra 
which became a separate holding after upgrading the status of Lakshmi 
the remaining tenant to superior interest. There was an amicable parti- 
tion by metes and bounds of the tenants two-third share acquired by 
Nagendra and the remaining interest of Lakshmi and the jama was 
apportioned and thereafter Lakshmi’s interest was upgraded. This 
amounted toa surrernder of the raiyati interest in the holding and the 
original occupancy raiyati holding with jama of Rs. 4/8- ceased to exist. 
The rulling in (1) Nirshi Dhobin v. Dr. Sudhin Kumar Mukherjee, AIR 
1969 SC 864 did not stand in the way in the circumstances. It was also 
held that the tenancy under the lease to Baneswar was a non-agricultural 
one for residential purpose which did not vest in the State and did not 
deprive Mihir Bala of her status as a co-sharer with Bibhabati in respect 
of the tenancy. The learned Judge further held that the doctrine of 
estoppel preventing the petitioner from contending that the land was 
agricultural land had no application as the case was decided on merits in 
the earlier proceeding. The appeal was accordingly dismissed and this 
rule, as already stated is against the decision. 


9 Mr. Saktinath Mukherjee, learned Advocate for the opposite - 
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party stated that the position taken by the petitioner in the earlier pro- 
ceeding was that the land in question formed a part of the non-agricul- 
tural holding and as ‘such the application under section 8 of the Land 
Reforms Act was not maintainable in law. The petitioner cannot be 
permitted to take a different and inconsistent position in a subsequent 
proceeding contending that the holding was and continued to be a 
raiyati holding. He referred to the decision in (2) Dwijendra Narayan v. 
Joges Chandra, AIR 1924 Calcutta-600 wherein it was observed “that 
an estoppel is not confined to the judgment but extends to all facts in- 
volved in it as necessary steps or ground work: in other words, a judg- 
ment operates by way of estoppel as regards all the findings which 
essential to sustain the judgment, though not as regards findings which are 
did not form the basis of the decision or were in conflict therewith.” In 
(3) Hemanta Kumar v., Prasanna Kumar, AIR 1930 Calcutta 32 the Court 
observed that a party cannot be permitted to assume inconsistent positions 
in Court, to play fast and loose, to blow hot and cold, to approbate and 
reprobate to the detriment of his Opponents and this principle applies 
when the second suit grows out of the judgment of the first. The principle 
that when one who without mistake induced by the opposite party, has 
taken a particular position deliberately in the course of litigation must 
act consistently with it was approved -in (4) Amritlal v. Alla Annapurna- 
mmer, AIR 1959 AP 9, as also in (5) Official Receiver, Kurnool v. Vale 
Pedda, AIR 1968 AP 336 


10. Mr. Manindra Nath Ghosh, learned Advocate appearing for 
the petitioner submitted on the other hand that in the earlier proceeding, 
the Revenue Officer found on merits upon materials on record that the 
application under section 8 of the Land Reforms Act was not maintain- 
able as the holding involved was a non-agricultural land. Further, 
though there may be an estoppel against a party there can be no estoppel 
on Court or Tribunal to determine a controversy particularly when it 
involves jurisdiction of the Court or tribunal to adjudicate the matter 
before it, as a Court or Tribunal can have no jurisdiction by consent or 
on estoppel when the statute confers none. He referred to the decision 
in (6) Surajmull Nagoremull y. Triton Insurance Co. Ltd., 521A 126: AIR 
1925 PC 83 wherein it was laid down : 

“No Court can enforce as valid that which competent enactments have 
declared shall not be valid, nor is obedience to such an enactment athing from 
which a Court can be dispensed by the consent of Parties, or by a failure to 
plead or to argue the point at the outset.” 


11. The Supreme Court in (7) Sales Tax Officer, Benaras v. Kanhaiya- 
lal, AIR 1959 SC 135 observed— 


“Estoppel arises only when the plaintiff by his acts and conduct makes a 
representation to the defendant of a certain state of faets which ig acted upor 
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by the defendant to his detriment; it is only then that the plaintiff is estopped 
from setting up a different state of facts”, 
The Court further observed that this position can be availed of where 
the representation is in regard to a position in law, and even so the Court 
will refuse to award relief to the plaintiff if it is inequitable for the Court 
to do so. 


12. In (8) Mahabir Singh v. Narain Tewari, AIR 1931 Allahabad 
490 (FB) it was observed by Sulaiman, Ag. C.J. that the principle of 
estoppel cannot be allowed to defeat the provisions of a statutory enact- 
ment which affects the jurisdiction of a Court, as a party cannot by its 
admission or previous conduct confer jurisdiction ona Court where 
none exists. 

13. Onareview of the decisions cited above it appears that 

(a) Estoppel arises when a party by act and conduct makes a representation, 
to the other patty of certain state of facts which is acted upon by such party 
to his detriment. 

(b) Estoppel may even be available when there is a representation by one 
party in regard to a position inlaw which is accepted and acted upon by the 
others to his detriment. 

(c) When however the jurisdiction of a Court or Tribunal by statute is depo- 
ndent on the existence of a certain state of facts or position inlaw a roprese- 
ntation by one party to the vther about the existence of a certain state of 
facts or position in law by themselves will not confer jurisdiction on tbe Court 
or the tribunal to adjudicate upon the controversy involved, 


(d) The Court or the tribunal in such circumstances will have to determine 
on materials before it whether it has the jurisdiction to determine the contro- 
versy and there can be no estoppel on Court or tribunal by conduct or act of 
parties. Io course of such adjudication, the parties will be required to produce 
evidenee relevant to the question of jurisdiction whereon the Court or tribunal 
will decide if it has the jurisdiction to adjudicate the matters in vontroversy. 

14. In the context of the aforesaid propositions it cannot be said 
that the petitioner is barred by the doctrine of estoppel to produce be- 
fore the Court, as in the instant case, relevant evidence which may have 
a bearing on the question of its jurisdiction on the application for pre- 
emption. Inthe instant case, the Court can entertain and decide the 
application under section 24 of the Act only if the tenancy is a non- 
agricultural one which as a jurisdictional fact will have to be decided on 
evidence to be adduced by the parties and no estoppel accordingly arise 
on such question of jurisdiction which has been created by the statute. 

15. Coming now to the question of merits, it appears that the 
superior interest which. Nagendra held under the Burdwan Raj was a gha- 
twali tenure which was a service tenure. There is no legal bar to the 
creation of a non-agricultural tenancy under such service tenure as the 
definition in section 2 (k) of the Estates Acquisition Act clearly indicates. 
Undoubtedly the jama under the landlord’s interest, since acquired by 
Nagendra, was recorded as raiyati sthitiban and the said jama bore a 
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rent of Rs. 4.50. Nagendra acquired 2/3rd of this interest as also further 
area out of the remaining 1/3rd share. Even as he did not acquire the 
interest in its entirety there could not be merger of the raiyati interest 
with landlord’s interest. The Partah, by Nagendra to Lakshmi Ext. 3 
recited that on acquisition of 2/3rd interest Nagendra was in khas posse- 
ssion of his share in demarcated area while Lakshmi was in possession Of 
his demarcated share. After surrender of about 4 cottahs of land for 
the road and sale of about 4 cottahs and 13 chattaks of land to Nagendra 
both out of his share, Lakshmi was in possession of the balance area of 15 
cottahs at a jama of Rs. 1-3-4 in raiyati right under Nagendra. By the 
Pattah Lakshmi was granted permanent mokarari right in respect of the 
said jama with full rights to make pucca constructions thereon and also 
gompound walls,well, privy for residence or otherwise. The schedule of the 
iand therein clearly described the boundary indicating that the said land 
was in possession of Lakshmi in raiyati jama which was upgraded to 
mokarari right. Accordingly the original raiyati jama, on sale of about 4 
cottahs of land to Nagendra on January 17, 1938 and gift of another 4 
cottahs both by Lakshmi ceased to exist and in place thereof Lakhmi was 
holding his balance 15 cottahs of land under a separate jama upgraded 
to mokarari right as aforesaid. Out of the land of the said Dag in his 
khas possession, Nagendra by lease dated January 17, 1938, Ext. 4 settled 
in permanent right with Baneswar 12 decimals of demarcated land for 
non-agicultural purpose, namely, for building residential house at a jama 
of fifteen annas whereby a non-agricultural tenancy in respect thereof 
was created. This lease-hold interest was subsequently sold to Mihir- 
bala and Bibhabati each of them held undivided moiety share. The jama 
continued to be in existence when the impugned sale of her undivided 
half share was sold to the petitioner though it was recited in the 
document of the petitioner that Mihirbala was in possession of the 
southern half and Bibhabati in possession of the northern half. 
Such amicable possession without partition and division of the 
jama did not affect their respective status as co-sharers. Accordingly 
Mihirbala, as co-sharer, was entitled to pre-empt the share of her other 
_ eo-sharer under section 24 of the Act. The courts below were accordingly 
acted righthly in allowing the application for pre-emption. 

The Rule, in the circumstances, fails and is discharged. There will, 
however, be no order for costs in the circumstances. 

Sen, J.: I agree. 
P.R. 
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(CIVIL APPELLATE JURISDICTION] 
Before Mr. Justice Manash Nath Roy 
Decision : November 30, 1976 
Jatindra Nath Mour & Ors. wns ee Petitioner 
Versus 
Additional District Magistrate, Howrah & Ors. ie Respondents* 

Requisition—Validity of—West Bengal Land (Requisition and Acqui- 
sition) Act, 1948 S. 3(1A). 

There was an order of requisition of petitioners’ land under S. 3(1A) 
of the West Bengal Land (Requisition and Acquisition) Act, 1948. Peti- 
tioners obtained a Rule against the said order. Their contention was 
that the requisition was bad on the ground that (1) there was no due 
formation of opinion by the competent Authority and (2) there was no 
necessity to acquire petitioners’ land for the purpose of silt clearance. . 

(Para 1, 4) 

HELD: Since all the relevant files and records were duly placed 
before the competent authority along with the requisition by the Irrigation 
Department before the order was made, it canbe presumed that there 
were application of mind and due formation of opinion by the competent 
authority. eas RNA (Para 5) 

The object in the instant case being “‘silt clearance” of the Khal, the 
method or manner of execution or the action for fulfilment of the same, 
although shown differently in the two notices would not make the requisition 
bad. a sa ... (Para 5) 

Cases referred to : 


(1) Sri Lakshmi Janardan Jew & Anrs. v. State of West Bengal & Ors. 
AIR 1959 Cal 402 : 
(2) Kali Prosad Poddar v. Additional District Magistrate, Howrah, 
i 1976(2) CLI 98 
Basanta Panda and Santimoy Panda rr ... for the petitioners 
Ganendra Narayan Rey and Sundarananda Pal ... for the respondents. 


The judgment of the Court was as follows :— 

The petitioners, who are co-sharers and purchased some properties 
obtained the Rule against an order of requisition under section 3(1A) of © 
the West Bengal Land (Requisition and Acquisition) Act, 1948 (herein- 
after referred to as the said Act), made in case No 84 (Act II) of 1972-73. 
The said order is at Annexure ‘B’. 


2. They have contended to have purchased the properties (herein- 
after referred to as the said properties) from others who had lawful title 
to them. It has been further contended that the said properties were duly 
recorded in their names in the finally published record-of-rights as well 


*Civil Rule No, 993 (w) of 1973 
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as in Revisional Settlement operations. There is also no dispute that 
the said properties are situated on the eastern side of Mandaria Khal 
(hereinafter referred to as the said Khal) in the village of Mandaria and 
the water from the same is discharged to the river Damodar, which is to 
the south of the said properties. ; 


3. The said properties were initially sought to be requisitioned 
under the provisions of the said Actin case No. 17 (Act IL) of 1972-73 
for the purpose of providing proper facilities for transport and commu- 
nication viz., for silt clearance of Mandaria Khal. ‘Against the said order, 
some of the petitioners obtained Civil Rule No. 543 (W) of 1973, con- 
tending that notice under section 3(1)(a) and 5 were not served on them 
and the plots sought to beso requisitioned, were not required for the 
purpose of silt clearance of the said Khal. The validity, bonafide and 
the purpose of the said proceedings was also challenged. It was also 
contended that the lands in question were not in the bed of the said Khal 
and the purpose in question was certainly not for widening the same. 
The said Civil Rule, it appears has been disposed of on September 8, 
1975 by directing that the authorities concerned should not excavate the 
leads in question without serving any notice under the said Act. 


4. The notice (Annexure “B”) impeached in this Rule was issued 
thereafter and more particularly on April 7, 1973, stating the purpose 
for providing proper facilities for irrigation and drainage viz, for silt 
clearance of the said Khal. In support of the Rule Mr. Panda submitted 
that the entire proceeding was vitiated because firstly there was not only no 
due formation of opinion by the competent authority but the authority 
concerned acted mainly on the dictates of others and secondly, for the 
purposes as mentioned in the notice viz., silt clearance of the said Khal, 
no new land was required to be acquired. In support of his first sub- 
mission Mr. Panda placed the notification in Civil’ Rule No. 543(w) of 
1972 and the one in the present case and submitted that since the first 
notification mentioned the purpose for providing facilities for transport 
and communication, for silt clearance of the said Khal andthe second 
one speaks of irrigation and drainage for the same, there was admitted 
non-application of mind or formation of due opinion. It was submitted 
that silt clearance in the instant case was the action and not the purpose. 
Mr. Panda then placed the application for vacating the interim,order in 
this case and submitted that fram the statements made therein it is 
apparent that the power was exercised on the dictates of the Irrigation 
Department. Mr. Panda then submitted that there was thus two opinions 
formed by the Collector for the same action viz., silt clearance of the 
said Khal and that itself could be enough to show and establish non- 
application of mind or not forming the opinion bonafide and such in- 
action would be enough to set aside the impugned notification in 
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Annexure ‘B’. It was further submitted that in view of the order made 
in Civil Rule No. 543(w) of 1973, the present notification in Annexure 
‘B’ should not have been issued also and such fact was argued in support 
of the second submission by Mr. Panda viz., in view of the determina- 
tion in the said Civil Rule, acquisition of new lands was improper and 
unnecessary. To substantiate his arguments on the requirement of due 
formation of the necessary opinion Mr. Panda relied on the determina- 
tions in the case of (1) Sri Lakshmi Janardan Jew & Anr. v. State of 
West Bengal & Ors., AIR 1959 Calcutta 402 wherein it has been observed 
that : 


“It is one of the essential pre-conditions that the Provincial Government or 
the delegate must from an opinion that the land was necessary for the objects 
mentioned therein. Where itis the delegate who exercised the power, it is 
the delegate who must form the opinion. If itcan be established that he did. 
not form any opinion but merely acted under orders of the Government, then, 
indeed, the order would be invalid.” 

Apart from the points as recorded hereinbefore no other point was 

urged by Mr. Panda. 


5. Mr. Roy appearing for the Respondents submitted with a 
reference to the statements in the application for vacating the interim 
order that all and relevant records were placed before the appropriate 
authorities, on the basis of which due opinion was formed about the 
bonafides of and the need for the requisition and in fact when such 
opinion has been formed on such and due consideration of the materials 
and records, this Court should neither scrutinise the validity or bonafide 
of the opinion as formed nor interfere with such determination in this 
jurisdiction. Mr. Roy also submitted that when admittedly malafide in 
such action has not been conclusively proved or established, no inter- 
ference should also be made. In support of his contentions, Mr. Roy 
placed reliance on the case of (2) Kali Prosad Poddar v. Additional 
District Magistrate, Howrah, 1976 (2) CLJ 98. In that ease it was con- 
tended that the appropriate authority was neither satisfied about the 
public purpose before the order of requisition under section 3(1) of the 
said Act was made nor applied its mind before making the order of 
requisition. Froma reference to the records in that case, which were 
produced before him at the time of hearing, T. K. Basu, J. was satisfied 
that all the relevant facts including the purpose for which the requisition 
was proposed, were put up before the authority concerned before the 
order of requisition was signed and as such came to the conclusion that 
there was no substance in the arguments as made and which are noted 
hereinbefore. In this case also, Mr. Roy produced the relevant records 
wherefrom it appears that all the relevant files and records were duly 
placed before the authority concerned along with the requisition by the 
Izzigation Department before making the impugned order. When no 
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other contrary evidence is available from the records on the question of 
the application of mind, in respectful agreement with the determination 
as made in the case of (2) Kali Prosad Podder v. Additional District 
Magistrate, Howrah (supra), I hold that application of mind and due 
formation of the opinion will have to or can be presumed. Mr. Roy also 
submitted that the purpose in the instant case being “‘silt clearance” of 
the said Khal, the manner of execution of the same viz., whether for 
“proper facilities for transport and communication” or “irrigation and 
drainage”, would be of immaterial consideration and as such the argu- 
ments advanced by Mr. Panda are of no avail and without any substance. 
On a proper consideration of the notice in Annexure “B” and the 
earlier notice in Civil Rule No. 543(W) of 1973 it appears that the 
dominant purpose of the notifications is ‘“‘silt clearance” of the said 
„Khal. Such being the purpose and not the- action as contended by Mr. 
Panda, I am of the view that the arguments as advanced by him are 
really of no avail, assistance or substance. The object in the instant 
ease being “silt clearance” of the said Khal, the method or manner of 
execution or the action for completion or fulfilment of the same, al- 
though shown differently in the two notices as mentioned hereinbefore, 
would not ordinarily make the requisition bad on the grounds as argued 
even if the first notification was not given affect to or was acted upon. 
In the facts of the present case it also appears that Civil Rule No. 543(W) 
of 1973, wherein the earlier notice was impeached on the ground of 
non-service of notice was disposed of with corresponding liberty to the 
Respondents therein to proceed after the necessary service of notice. 
Since no submissions were made by the petitioner on the non-service of 
notice in this case so no determination is required to be made on that 
point and in that view of the matter the notice in the instant case should 
be deemed to have been duly served. It can be held and found without 
hesitation that the instant requisition was really made pursuant to the 
express liberty given in the earlier Civil Rule viz., to proceed in the 
matter after serving notice under the provisions of the said Act. Iam 
further of the view that the purpose of the notifications being one and 
the same viz., “silt clearance” of the said Khal, the mentioning of a 
different method or mode in the subsequent notice, different from those 
of the earlier, would not mean abundanment of the purpose. 

6. In view of the above, the points urged by Mr. Panda fail and 
as such the Rule should be discharged and J order accordingly. 

There will however be no order for costs. 

N. C. S. 
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[CRIMINAL REVISIONAL JURISDICTION] 
Before Mr, Justice anil Kumar Sen and Mr. Justice 
Ambika Pada Bhattacharya 
Decision : December 24, 1976 


Bishnupada Jana ie ve oi Petitioner 

Versus $ ; 

Gurupada Manna & Ors. Jak .. Opposite parties” 
And 

Sm. Suprava Dutta Pee peo Petitioner 
Versus 

State & Ors. z “i Opposite parties* 


Appeal—Forum of—Order of conviction passed by Metropolitan 
Magistrate—Trial initiated under old Cr. P. Code but pending when new 
Procedure Code of 1973 came into force—Whether appeal, filed prior | 
to 17.7. 75 is maintainable by City Sessions Cou:t, Calcutta—Offence 
under section 16(1)(a)(i) ef Prevention of Food Adulteration Act read 
with sec. 7—Conviction and sentence thereunder by Metropolitan Magis- 
trate—Interpretation. 


On 20. 4.74 the petitioner was convicted by the Metropolitan 
Magistrate, Calcutta under the Prevention of Food Adulteration Act. 
In the instant case, the cognizance of the offence was taken under the 
old Cr. P. Code and the trial which was started in 1972 was pending 
on April 1, 1974, the day the new Code of Criminal Procedure, 1973 came 
into effect. On 5. 3. 74 the petitioner preferred an appeal to the City 
Sessions Court,Calcutta under section 374 of the new Code. The learned 
Judge of the City Sessions Court returned the memorandum of appeal to 
the petitioner being of the opinion that the said court had no jurisdiction 
to entertain the said appeal on the material date when the appeal was 
presented and as such the same was not maintainable. The petitioner 
thereafter challenged the order of the City Sessions Court returning the 
Memo of appeal and obtained the Rule. The petitioner also presented 
the Memorandum of appeal which was returned to him, in the High 
Court simultaneously. 

The short question is : what would be the forum of the petitioner’s 
appeal ? 


HELD: The Provisions of section 374 read with section 376 which 
provide for appeals in cases of conviction by the Metropolitan Magistrates 
and the forum therefor, are all prospective in character and apply only 
to cases where the cognizance is taken under the provisions of the new 
Cede of 1973 and the trial is held thereunder. As a matter of fact, the 
provision of section 374(b) has introduced a limitation on the substantive 


*Cr. Rev. Case no, 928 of 1975 and Cr. Appeal no, 266 of 1975, 
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right of appeal in cases of conviction by a Metropolitan Magistrate which 
was not there in the old Code, and in the absence of any express provision to 
the contrary, such a limitation eannot offect the right of appeal in pending 
eases which are governed by the old Code of 1898. The provisions of 
section 484(2) of the new Code on the otherhand, clearly indicates the 
legislative intention to preserve the old Code for pending proceedings except 
Jor the proceedings covered by the proviso. (Para 4) 


There cannot be any doubt that though the order of conviction as 
- against the petitioner was made after the new Code came into effect, still 
then, where the order was so made in a trial which was initiated under the 
old Code, the petitioner’s right of appeal is to be governed by the provi- 
sions of the old Code, that is, under section 411 of the said Code. That 
being so, the'learned Judge of the City Sessions Court was right in his 
conclusion that in the instant case no cppeal would lie to that Court not 
because of reasons as given by the learned Judge but because of the fact 
that the appeal lay under section 411 of the old Code to the High Court. 
(Para 5) 
OBITER: It appears that a great deal of ambiguity and uncertainty 
as to the appropriate forum for appeals against appealable orders made 
by the Presidency Magistrates has cropped up because the existing laws 
were not asimilated to the scheme of the legislative changes brought about 
by the new Code of 1973. The City Sessions Court Act 1953 was enacted 
at a time when for the Presidency town (now Metropolitan area) there was 
no Court of Sessions under the old Code and no powers of entertaining 
appeal, reference or revision were vested in any such court by the said 
Code. This scheme was totally changed by the new Code which consti- 
tuted the Metropolitan area to be a Sessions Division and made it obliga- 
tory to establish a Court of Sessions therefor investing all powers of a 
Court of Sessions, includiag the power of appeal reference or revision 
on such a court. Unfortunately, the provisions of the City Sessions Court 
Act 1953 were not assimilated in time to the new scheme by appropriate 
amendment thereof. Section6 of the City Sessions Court Act imposed 
a baron the City Sessions Court from having a jurisdiction an appeal, 
reference or revision just contrary to such a jurisdiction being inverted 
by the new Code. But still then, one feels rather hesitent to accept 
the view taken by the court below because once that view is accepted, 
persons convicted by a Metropolitan Magistrate on a trial under the new 
Code prior to July 17, 1975, would be denied the right of appeal (in 
appealable cases) notwithstanding the provisions of sec. 374 of the new 
Code by merely denying them a forum for such appeals. The old scheme 
now stands amended. On the provisions of sec. 7(4) of the new Code read 
with sec. 3 of the City Sessions Courts Act 1953, the Metropolitan Area 
is a Sessions Division for the purpose of the new Code and the City Sessions 
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Gourt is the Court of Sessions for such a Sessions Division. When section 
374(3) provides that a person convicted on a trial held by a Metropolitan 
Magistrate will havea right of appeal to the Court of Sessions of the 
Metropolitan Area tobe the court of appeal, then notwithstanding the 
brovisions of sec. 6 of the 1953 Act, a question may arise as to whether 
šuch provisions of the new Code should or should not be construed to be the 
specific provisions to the contrary contemplated by section 5 of the new 
Code which would override section 6 ef the 1953 Act. That question need 
not be answered in the present case inasmuch as this case can be disposed of 
on another point. (Para 3) 
Cases referred to : f 


(D Mukunda Das y. Bidhan Ch. Roy, 63 CWN 834 


(2) Gorikapada v. Subbai}a, AIR 1957 SC 540 ` 

(3) Kanika Bewa v. State, 76 Cr. L. J. 418 i 

(4) H. N. Bhabsa v. State of Gujarat, 16 Cr. L. J. 84 
Dilip Kumar Dutt and Debnath Mookerjee ie for the petitioner 
S. K. Basu aoe fs for the opposite party 
S. K. Palit ics Se „for the State 


The judgment of the Court was as follows :— 

Sen, J.: On April 20, 1974, the petitioner in this Rule was con- 
victed by a learned Presidency Magistrate (since renamed as Metropolitan 
Magistrate), Calcutta, under section 16(1)(a)(i) of the Prevention of 
Food Adulteration Act, 1954, read with section 7 thereof and was 
sentenced to suffer rigorous imprisonment for 6 months and pay a fine 
of Rs. 1,000/-, in default to suffer further imprisonment for 6 months. 
It is, however, not in dispute that the cognisance of the offence was 
taken under the provisions of the old Code of Criminal Procedure, 1898 
and the petitioner was so convicted on a trial which had started in the 
year 1972 and was pending on April 1, 1974, the day the new Code of 
Criminal Procedure, 1973 (hereinafter referred to as the new Code) came 
into efiect. On May 3, 1974, the petitioner preferred an appeal against 
the said order of conviction and sentence to the City Sessions Court at 
Calcutta under section 374 of the new Code. By an order dated July 
31, 1975, the learned Judge, City Sessions Court, returned the memo of 
appeal to the petitioner on the view that the said Court had not the 
jurisdiction to entertain the appeal on the material date. The learned 
Judge referred to section 6 of the City Sessions Court Act, 1953, which 
was as follows : 

“6, City Sessions Court not to bave jurisdiction in certain matters. 


(1) The City Sessions Court shall not have any jurisdiction on appeal, te- 
ference or revision, 

(2) d 4 b é b * 

(3) Al giattersin réspeet of which the City Sessions Court has ao jurisdic- 
tion, shall be tried, dealt with or disposed of as if this Act bad not been passed.” 
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Though this section was repealed on July 17, 1975, by an amend- 
ment of the City Sessions Court Act, 1953, such amendment not being 
retrospective, the learned Judge took the view that on the day the appeal 
was filed, City Sessions Court not having the necessary jurisdiction to 
entertain an appeal, the appeal as preferred by the petitioner to the said 
Court is not maintainable. 

2. Aforesaid order of the learned Judge, City Sessions Court, is 
the subject matter of challenge in the above Rule. The petitioner took 
out the above Rule on the opposite party to show cause why the order 
dated July 31, 1975, passed by the learned Judge, City Sessions Court 
should not be set aside and why the said court should not be 
directed to entertain the appeal and dispose of the same on merils. 
By way of abundant caution, the petitioner has also presented the 
memorandum of appeal. which had been returned to him, in this 
Court simultaneously so that if this court holds that this court is the 
proper forum for the appeal, the appeal may be entertained. Thus an 
important question arises for us to consider in this Rule asto what is 
the proper forum for the petitioner’s appeal in this case. 

3. It appears to us that a great deal of ambiguity and uncertainty 
as to the proper forum for appeals against appealable order passed by 
Presidency Magistrates has cropped up because the existing laws were 
not assimilated to the scheme of the legislative changes brought about by 
the new Code. City Sessions Court Act, 1953 was enacted at a time 
when for the Presidency town (since renamed as Metropolitan area) there 
was no Court of Sessions under the old Code and no powers of entertain- 
ing appeal, reference or revision were vested in any such court by the said 
Code. This scheme, was however, totally changed by the new Code 
which constituted the Metropolitan area to bea Sessions Division and 
made it obligatory to establish a Court of Sessions therefor investing all 
the powers of a Court of Sessions, including the powers of appeal, re- 
ference or revision on such a Court. Unfortunately, however, the pro- 
visions of the City Sessions Court Act, 1953 were not assimilated in 
time to the new scheme by appropriate amendment thereof. Section 6 
of the City Sessions Court Act imposed a bar on the City Sessions Court 
from having a jurisdiction on appeal, reference or revision just 
contrary to sucha jurisdiction being invested by the new Code. But 
even then we feel a great amount of hesitation in accepting the view 
taken by the learned Judge, City Sessions Court because once that 
view is accepted persons convicted by a Metropolitan Magistrate on 
a trial under the new Code prior to July 17, 1975 would be denied 
the right of appeal (in appealable cases) notwithstanding the provisions 
of section -374 of the new Code by merely denying them a forum for 
such appeals. The old scheme stands amended. On the provisions of 
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section 7(4) of the new Code read with section 5 of the City 
Sessions Courts Act, 1953, the metropolitan area (Presidency town of 
Calcutta) is a sessions division for the purposes of the Code and the 
City Sessions Court is the court of sessions for such a sessions division. 
When section 374(3) provides that a person convicted on a trial 
held by a Metropolitan Magistrate will have a right of appeal to the 
court of sessions of the metropolitan area to be the court of appeal. 
Notwithstanding the provisions of section 6 of the City Sessions , Court 
Act, 1953, a question may pertinently be raised as to whether such 
provisions of the new Code should or should not be construed to be 
specific provisions to the contrary contemplated by section 5 of the 
new Code which would override section 6 of the City Session Courts 
Act, 1953. We propose not to express any final opinion on such a 
question in the present case, inasmuch as, this case can be disposed of 
on another point and the conclusion of the learned Judge of the City 
Sessions Court can be upheld for reasons other than those given by him. 


4. On the facts set out hereinbefore it is quite evident that cogni- 
zance of the offence in this case was taken long before the new Code 
had come into force. The trial itself was pending when the said Code 
came into effect. Therefore, the petitioner had a substantive right of 
appeal i in case of his conviction by the Presidency Magistrate since rena- 
med as Metropolitan Magistrate under section 411 of the old Code. That 
right of appeal along with the forum therefor would be preserved 
in his favour unless there is anything express in the new Code to alter the 
said substantive right of appeal or the forum therefor or such a consequ- 
ence follows by way of necessary implication. [See (1) Mukunda Das 
v. Bidhan Ch. Roy, 63 CWN 834]. There is nothing in the new 
Code to show any such alteration. Provisions of section 374 read 
with section 376 which provides for appeals in cases of conviction by 
Metropolitan Magistrates and the forum therefor, are all prospective in 
character and applies only to cases where the cognizance is taken under the 
provisions of the new Code and the trial is held thereunder. As a matter 
of fact, the provisions of section 374 (b) has brought in a limitation 
on the substantive right of appeal in case of conviction by a Metropolitan 
Magistrate which was not there in the old Code, and in the absence of 
any express provision to the contrary, sucha limitation can not affect 

the right of appeal in pending cases which are governed by the old Code. 
i The provisions of section 484(2) of the new Code on the other hand, 
clearly indicates the intention of the legislature to preserve the old Code 
for pending proceedings except for the proceedings covered by the 
proviso. 

5. The Supreme Court in the case of (2) Gorikapada v. Subbaiya, 
AIR (1957) SC 540 clearly laid down that “‘the right of appeal is not a 
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mere matter of procedure but is a substantive right. The institution of the 
suit carries with it the implication that all rights of appeal then in force 
are preserved to the parties thereto till the rest of the career of the suit. 
The right of appeal is a vested right and such a right to enter the superior 
court accrues to the litigant and exists as on and from the date the lis 
commences and although it may be actually exercised when the adverse 
judgment is pronounced such Tight is to be governed by the law pre- 
vailing at the date of institution of the suit or proceeding and not by 
the law that prevails at the date of its decision or at the date of filing 
of the appeal.” Judging on this principle, there can be no doubt that 
though the order of conviction as against the petitioner was passed after 
the new Code had come into effect still when it was so passed in a trial 
which was initiated under the old Code the petitioner’s right of appeal 
“is to be governed by the provisions of the old Code, that is under sec- 
tion 411 of the said Code. This being the position, the learned Judge, 
City Sessions Court was Tight in his conclusion that in the present case no 
appeal lay to the said Court not because of the reasons given by the 
learned Judge but because of the fact that the appeal lay under section 
411 of the old Code and to this Court. The view we have taken finds 
support in the decision of the Orissa High Court in the case of (3) Kanika 
Bewa v. The State, 76 Criminal Law Journal 418 anda Full Bench deci- 
sion of the Gujrat High Court in the case of (4) H. N. bhabsa v. The 
State of Gujrat, 76 Criminal Law Journal 84, 


6. On the conclusions as above, the Rule obtained by the peti- 
tioner must fail, the order passed by the learned Judge, City Sessions 
Court, returning the memo of appeal must be upheld and the Rule must 
be discharged, which we direct. Since, however, the petitioner had pre- 
ferred the appeal to the City Sessions Court on the uncertainty of the 
‘legal position and since he was bonafide proceeding with the appeal be- 
fore the said court on the belief that the appeal lay before the said court, 
we condone the delay in petitioner’s presenting the memo of appeal in 
this court. The memo of appeal whick was filed in this court be now 
registered as an appeal under section 411 of the Code of Criminal 
Procedure, 1898, if the same is otherwise in form. 


7. The appellant-petitioner is permitted to correct the cause title 
_ of the Memorandum of ‘Appeal. 


8. Let the appeal now be listed for hearing for admission a week 
after the Christmas holidays. 


9. Since the Rule is discharged, we direct that the accused: peti- 
tioner must surrender to the bail bond. Time for surrendering is, how- 
ever, extended till 10th January, 1977. We further direct that as and 
when he surrenders to the bail bond, he may be released on fresh bail to 


142 Bijzy Krishna Paramanya v. Kali Charan Mondal (1977(1) CLY 


the satisfaction of the Chief Metropolitan Magistrate, Calcutta pending 


disposal of the application for admission of appeal which we have this 
day directed to be registered. . 
Bhattacharya, J. : I agree. 
N.C.S. 


[CIVIL APPELLATE JURISDICTION] 
Before Mr. Justice A. K. Janah and Mr. Justice 
A. N. Banerjee 
Decision : January 4, 1977 
Bijay Krishna Paramanya see S Appellant 
Versus . 
Kali Charan Mondal and others ve is Respondent® 


Alterations made in a document, legal effect thereof—Document 
bearing alterations, whether is a void document. 


Plaintiffs filed a suit for declaration of title and for partition of 
certain land. In the Kobala in respect of four separate plots of land four 
distinct numbers for the respective plots were mentioned. There appeared 
alteration of one plot number from 1098 to 1084 and the word Khal was 
altered to bilun. Trial Court passed a preliminary decree in favour of 
the plaintiff. On appeal by the defedants, lower appellate Court held 
that the plaintiffs’ Kobala was a void document, so that plaintiffs’ did 
not acquire any title and on that ground above, allowed the appeal and 
dismissed the suit. On appeal filed by the plaintiff against the decision 
of Lower Appellate Court. 

HELD: The alterations made in the Kobala were made in good faith 
in order to give effect to the real intention of the parties. The plot no. 
1098 and the word Khal was wrongly written in the Kobala in place of the 
plot no. 1084 which is bilan land and which was intended to be sold along 
with other plots. That being so, the alterations in the Kobala in the present 
ease cannot be said to be material alteration which would render the 
document void. ' ...(Para 10) 


Cases referred to : 
(1) Petamber Manikhjee v. Motee-chand-Jee, IMIA 420 
(2) Mussammat Khoob Conwar v. Baboo Moodnarain Singh, 9 MIA 1 
(3) Spector v. Ageda (1971) 3 All 417 
(4) Nathu Lal v. Mt. Gomti Kuar, AIR 1940 PC 161 : 45 CWN 29 
(5) . Ananda Mohan Saha y. Ananda Chandra Naha, 25 CLJ 155 
(6) Kalianna Gounder v. Palani Gounder, AIR 1970 SC 1942 
(7) Nandlal Agrani v. Jogendra Chandra Dutta, 35 CLJ 420 
+ 


Appeal from Appellate Decree No. 842 of 1973. 
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Bijon Behari Das Gupta with Subhis Das Gupta and 


Kishori Mohan Pal for Appellant 
Saktinath Mukherjee with Abu ae M. s. Alam ... ... for Respondent 
Miss Nandita Ghosh Ss sah .. for D. R. 


The judgment of the Court was as follows :— 


Janak, J. : This appeal is by the plaintiff and it arises out of a suit 
for declaration of title to certain land described in the schedule to the 
plaint, alternatively, for partition of 4.30 acres of land in the plaintiff’s 
share. 


2. The plaintiffs’ case in brief is as follows : Plot Nos. 1067, 1094, 1095 
and 1084 having a total area of 20.12 acres with a jama of Rs. 77-11-3p. 
described in schedule Kha to the plaint belonged to defendant nos. 2,3,4 
and their mother Subasini. The defendant no. 1 is the husband of Suba- 
sini and the defendant nos. 2 to 6 are her sons. Subasini is now dead. The 
defendant no. 2 was in possession of his share of land by amicable parti- 
tion with his co-sharers. The plaintiff no. 2 and one Jogendra Nath 
Burman purchased the specific 4.30 acres of land from the defendant no. 
2 by a kobala dated May 3, 1954 corresponding to 20th Baisakh, 1361 
B.S. In the said kobala through inadvertance Ejmali possession was 
noted. Out of the entire 20.12 acres of land of the Kha schedule 17.04 
acres described in the schedule Kha (1) have been recorded in the recent 
R.S. Khatian No. 588 having a jama of Rs. 74-14 annas. In the said 
Khatian the plaintiff no. 2 and Jogendra have been recorded as owners 
of 4as. 1 gd. 1 kr. l kranti share of the land of the said Khatian with a 
remark regarding their exclusive possession of 4.35 acres of land of plot 
no. 1084. By a kobala dated May 8, 1958 corresponding to 25th Baisakh, 
1365 B. S. Jogendra sold his share to the plaintiff no. 1. The two 
Plaintiffs thus became the owners of the dispute 4.35 acres of land of plot 
no. 1084 described in schedule Ka. The plaintiffs alleged that they were 
in possession of the Ka schedule land by cultivating the same. In 1373 B. 
S. the plaintiffs grew paddy of Ka schedule but defendant nos. 1 to 4 for- 
cibly cut the paddy and took away the same from a portion of the plot. 
The plaintiff no. 2 filed a criminal case but the accused persons were 
acquitted. Being emboldened by the decision of the criminal court the 
defendants tried to obstruct the plaintiffs’ possession in the Ka schedule 
land and they gave out that they would harvest the paddy from the said 
land. With this allegation the plaintiffs instituted the suit for declaration 
of title to Ka schedule land and for a permanent injunction restraining 
the defendants from interfering with their possession in the said land. 
Alternatively, a prayer was made for partition of the land of schedule 
Kha (1) and for separate allotment of 4.30 acres of land to them. 

3. The suit was contested by the defendant nos. | to 6 by filing a 
joint written statement. The defendants denied the material allegation 
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in the plaint. They denied that the plaintiffs have any title to or possession 
in the suit land or that they have any share in the same. The defence 
case is that after the partition of Bengal in 1947 the defendant no. 1 acq- 
uired the suit property along with other land with his money in the benami 
of his wife Subhasini and his son the defendant no. 2. The plaintiff no. 
2 and Jogendra who are relations of defendant no. 1 was aware of this 
fact. The defendant no. 1 was living in East Bengal even after the acqui- 
sition of the properties but the family of defendant no. 1 was residing in 
West Bengal. It was alleged that the defendant no. 1 being in need of 
money approached the plaintiff no. 2. and Jogendra fora loan. The plai- 
ntiff no. 2 and Jogendra suggested that as a security for the loan the defen- 
dant no. 2 in whose name the property stood should execute a document 
in their favour and that they would return the document to the defendant, 
no. 2 with the necessary endoresment when the loan would be repaid 
with interest. It was further alleged that it was agreed that the suit 
land would remain in possession of the defendant no. 1. The defend- 
ant no. I agreed to the said proposal whereupon the plaintiff no 2 
and Jogendra advanced a loan of Rs. 2000/- to the defendant no. 1 on 
defendant no. 2 executing a document in favour of the plaintiff no. 2 and 
said Jogendra on 3rd May, 1954. It was further alleged that the defen- 
dant no. 1 continued to possess the suit land along with other co-sharers 
even after the exécution of the said document by the defendant no. 2. In 
Magh 1363 B.S. the defendant no. 1 sent Rs. 2700/- from East Pakistan 
through one Kartik Chandra Koyal for payment to the plaintiff no. 2 
and Jogendra on account of the principal amount of the loan together 
with interest thereon. The said Kartick Koyal and the defendant no. 2 
paid the said amount to the plaintiff no. 2 and Jogendra in the month of 
Magh, 1363 B.S. Plaintiff no. 1 and the plaintiff no. 2 and Jogendra made 
endorsement on the back of the original document and handed over the 
same to Kartik Chandra Koyal in the presence of defendant no. 2. It was 
alleged that the defendant no. 1 lost the original deed and he asked the 
plaintiff no. 2 and Jogendra to execute a deed of Reconveyance in favour 
of the defendant no. 1 who was the real owner of the properties. It was 
alleged that the plaintiffs realising that the defendant no. ! lost the 
original document conspired to grab the disputed property and with 
that end in view the plaintiffs gota kobala executed by Jogendra in 
favour of the plaintiff no. 1 and the plaintiffs thereupon started the 
present suit on a false claim. It was alleged by the defendants that at the 
material time the defendant no. 2 was a minor and as such he had no 
legal capacity to execute the document in favour of the plaintiff no, 2 
and Jogendra. The plaintiff’s claim that the defendant no. 2 was im 
separate possession by virtue of amicable partition with his co-sharers 
was also denied. : 
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4. Various issues which were framed in the suit were answered by 
the trial court in favour of the plaintiffs. The trial court declared the 
plaintiff’s title and passed a preliminary decree for partition of plaintiffs 
undivided 4.30 acres of land out of the lands described in schedule Kha(1) 
to the plaint. On appeal by the defendants the lower appellate court 
held that the plaintiff’s kobala, Ext. l(a), was a void document, and 
therefore, the plaintiffs did not acquire any title, and on that ground 
alone the lower appellate court allowed the appeal and dismissed the 
suit. The lower appellate court came, to that conclusion in view of the 
fact that there were some alterations in the document Ext. 1(a), which 
rendered it'void altogether. In that view of the matter, the lower appe- 
late court did not consider it necessary to go into the other questions on 
which the trial court found in favour of the plaintiffs. Against the said 
decision of the lower appellate court the present appeal has been filed by 
the plaintiff no. 2 alone, his father, the plaintiff no. 1 having died in the 
mean time leaving him as his only heir. 

5. Before we proceed further it will be helpful to notice the altera- 
tions which have been made in the kobala for which the lower appellate 
court has taken the view as mentioned above. The schedule to the kobala 
shows that the defendant no. 2 sold 13 Bighas or 4.30 acres of land out 
of 20.12. acres in plots nos. 1067, 1094, 1095 and 1098. A mere look 
at the schedule shows that the figure ‘1098’ has been altered to ‘1084’ by 
erossing out the figure ‘9’ putting down the figure ‘4’ after the figure ‘8’. 
Similarly, the word ‘khal’ which was written against plot no. 1098 has 
been changed into ‘bilan’. These alterations have been made in a different 
ink and there has been no attempt to conceal the fact that such alter- 
ations have been made. It is not disputed that these alterations were 
made subsequent to the execution and registration of the kobala. From 
the nature of the alterations made it is evident that there was no attempt 
to obliterate the previous writing. The plaintiffs did not mention in 
their plaint that there was any error in the kobala or that the figures 
*1098° and the word ‘khal’ were written by mistake in place of the figures 
and the word which now appear in the kobala. Similarly, in the written 
statement there is no allegation that plot no. 1084 which is recorded as 
‘bilan’ was not included or intended to be included in the kobala. It is 
clear, therefore, from the pleadings of the parties that both sides proceeded 
on the basis that plot no. 1084 was intended to be included in the kobala 
executed by the defendant no.2. It is also significant to note that the 
C. S. Khatian, Ext. J. in which the aforesaid plots have been recorded 
shows that the nature of the land and the total’ area of the respective 
plots have been correctly mentioned in Ext. 1(a), the disputed kobala. 
The C. S. record shows that the plot no. 1098 measures only 21 decimals 
whereas plot no. 1084 is 5°20 acres. The R. S. Khatian, Ext. 6(b), further 
shows that plot no. 1098 has been recorded in favour of Jatindra Nath 
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Mondal and others on the basis of unregistered exchange with pro- 
perties in Pakistan. It appears further from the answers to the interro- 
gatories delivered by the plaintiffs that the defendant categorically stated 
that the kobala was executed in respect of plot no. 1084 along with other 
plots. Both the parties, therefore, accepted the position that plot no. 
1084 which is a ‘bilan’ land having an area of 5.20 acres was intended to 
be included in the kobala. 


6. The question which therefore arises for consideration is about 
the legal effect of the alterations which have been made in the kobala 
in the present case. It was contended on behalf of the respondents that the 
kobala,Ext."1(a),was produced from the custody of the plaintiffs, but the 
plaintiffs failed to offer any explanation regarding the alterations made in 
the kobala. It was accordingly argued that such failure on the part of the 
plaintiffs to explain the circumstances under which the alterations were 
made in the document has rendered the whole document void, and, 
_ therefore, the plaintiffs were not entitled to claim any relief on the basis 
of the said document. It is true that the document in question has been 
produced from the custody of the plaintiffs. There is no dispute that 
the plaintiff no. 2 and Jogendra got their names recorded in the R. S. 
Khatian under section 44(1) of the West Bengal Estates Acquisition Act 
on the basis of the kobala, Ext. 1(a). Absence of any explanation on 
behalf of the plaintiffs as to how the alterations took place must nece- 
ssarily lead to the conclusion that the alterations were made by or on 
behalf of the plaintiffs and at their instance. The trial court after a 
consideration of the evidence adduced in the case recorded a similar 
finding on this point and we find no reason to differ from the said finding 
of the trial court. 


7. The next question to be considered is whether the alterations 
which appear in the disputed kobala is a “material alteration” so as to 
render the document void altogether. On this point reliance was placed 
on behalf of the respondents on one of the earliest decisions of the Judi- 
cial Committee in the case of (1) Petamber Manik-Jee v. Motee-Chund 
Manik-Jee, 1 MIA 420. In that case the dispute was whether a partnership 
existed between the respondent and the appellant in respect of a certain 
share belonging to the. appellant ina banking concern. The trial court 
and the first appellate court decided that the appellant had failed. to 
establish the existence of the partnership. It was found that the original 
paper of the document had been cut off and four line just above the sign- 
ature written.at the back of it: these four lines and the signature were 
written in a different hand-writing from the first part of the document. 
The Judicial Committee held that under such circumstances the court 
would refuse to receive the said document or act upon it till it is most 
satisfactorily proved that the alteration was made prior to the signature. 
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As there was no such evidence in that case the decisions of the courts 
below were affirmed by the Judicial Committee. The next case cited on 
behalf of the respondents is (2) Mussammut Khoob Coenwur v. Baboo 
Moednarain Singh,9 MIA 1 where it was held that though the onus of 
proof of the genuineness of the instrument in its altered state lies upon 
the party producing and claiming under it, yet the altered and suspicious 
appearance of the instrument may be explained by proof of its original 
state when executed, and its existing state sufficiently accounted for, to 
rebut the presumption of the Deed having been falsified and tampered 
with.after execution by the party claiming under it. Mr. Mukherjee also 
relied upon the decision in (3) Spector v. Ageda, (1971) 3 All ER. 417. 
In that case it was found that the alteration made in the document in 
question was to the detriment òf the borrower and therefore, it was held 
that such alteration is a material alteration which invalidated the. docu- 
ment. In (4) Nathulal v. Mt. Gomi Kuar, AIR 1940 P.C. 161, the law 
on this point was summarised by the Judicial Committee as follows :— 

“If an alteration (by eraser, interlination or otherwise) is made in a material 
part of a Deed after its execution, by or with the consent of any party thereto 
or person ensitled thereunder, but without the consent of the party or parties 
liable thereunder, tbe Deed is thereby made void, The avoidance is however not 
ab initio or so as to nullify any conveniencing effect which the Deed has already 
had, but only Operates as from the time of such alteration aod so as to prevent 
the person who has made or- authorised the alteration and those claiming 
under him, from putting the Deed in suit to enforce, against any party bound 
thereby who did not consent to the alteration, any obligation, covenent or pro- 
mise thereby under taking or made. A material alteration is one which varics 
the rights, liabilities, or legal position of the parties ascertained by the Deed in 
its original state or otherwise varies the legal effect of the instrument as origin- 
ally expressed, or reduces to certainty some provisions which was originally 
uDascertained and as such void, or may otherwise prejudice the party bound 
by the Deed as originally executed. The effect of making such alteration with- 
out the consent of the party bound is exactly the same as that of cancelling 
the Deed. The avoidence of Deed is not retrospective and does not revest or 
reconvey any estate or interest in property which passed under it, And the 
Deed may be put any evidence to prove that such estate or interest so passed or 
for any other purpose than to maiatain an action to enforce some agreement 
therein contained.” 


8. There may be alterations in a Deed which are not material 
even if such alterations have been made after the execution of the Deed. 
In Haulbury’s Laws of England, 3rd Edition, Vol. 11, page 370, Arti- 
ale 604 alterations which are not material have been dealt with. It says : 

“An alteration made ina Deed, after- its execution, in some particular 

which is not material does not in any way affect the validity of the Deed 
aud this is equally the case whether the alteration was made by a stran- 
ger or by a party to Deed... ... ... ... «Jt appears that an alteration 
is not material which does not vaty the legal effect of the Deed io its original 
state but merely expresses that which was implied by law in the Deed as 
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originally written or which earries out the intention of the parties already 
apparent on the face of the Deed, provided that the alteration does not prejudice 
the party liable thereunder,” 

9. In(5) Ananda Mohan Saha v. Ananda Chandra Naha, 25 CLJ 
155, a Division Bench of this Court held that an alteration ia a document 
after its execution and registration made in good faith to carry out the 
original intention of the parties does not vitiate the instrument. That was 
a Letters Patent Appeal from the decision of a Single Judge who held 
that the alteration in the document was a material alteration and there- 
fore the document became void. The document in question in that case 
was a mortgage bond in which the stipulation was that interest would be 
payable at “Rupee one per mensum”. Subsequently, it was altered to 
“Rupee one per mensum per centum”. The trial court as well as the 
lower appellate court found as a fact that the document had been altered 
but that there had been no fraud and the document was not fraudulently 
altered. The Division Bench held that as the alteration was made in good 
faith to carry out the original intention of the parties the document was 
not vitiated by the alteration made. In the case of (6) Kalianna Gounder 
v. Palani Gounder., AIR 1970 SC 1942 the Supreme Court held that in a 
memorandum of agreement forsale of land the insertion of the words 
‘clear the debts and execute the sale deed free from encumbrance’ 
after its execution did not amount to material alteration so as to cancel 
it. In (7) Nandlal Agrani v. Jogendra Chandra Dutta, 36 CLJ 421 a 
Division Bench of this Court after discussing the facts of the case observed 
as follows :— 

T iia ... This is a case where what was intended by the mortgagor 
and the mortgagee alike to be included in the seeurity, has been so misdescribed 
by reason of a manifes clerical error that nething would pasa by the Deed and 
the intention of the parties would be defeated. On proof of this, the court is 
competent to give effect to what wasin disputably the real agreement between 
the parties.” 

10. Applying the above propositions of Jaw to the facts and circ- 
umstances of the present case as appearing from the evidence on record 
we have no hesitation to come to the conclusion that the alterations made 
in the kobala, Ext. 1(a), were made in good faith in order to give effect to 
the real intention of the parties. This would be evident from the C.S. 
Khatian, Ext. J, which shows that plot no. 1084 has a total area 5.20 acres 
and it is recorded as ‘bilan’ whereas plot no. 1098 hasan area of 21 
decimals and it is a ‘khal’. It will further appear from Ext. J. that the total 
area of plot nos. 1067, 1094, 1095 and 1084 is 20.12 acres. But the total 
area of the first of those three plots and plot no. 1098 comes to 15.12. acres. 
The disputed kobala as it originally stood mentions the area of plot 
1098 as 5.20 acres although the area of that plotisin fact 21 decimals. 
The defendants do not say that the plot no. 1098 belonged to the defen- 
dant no. 2. On the contrary in answer to the interrogatory the defendants 
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eategorically stated that what was intended to be sold was plot no. 1084 
along with other plots. Exts 4,5 and 5(a) which are the notice of the procee- 
ding, the petition objection and the order under section 44 (1) of the West 
Bengal Estates Acquisition Act regarding the name of Jogendra and the 
plaintiff no. 2 as co-sharers in the tenancy clearly indicate that as early as 
1956 Jogendra and the plaintiff no. 2 were claiming that they have acquired 
interest in plot no. 1084 along. with the other plots. The R.S. Khatian, 
Ext. 6 (b) shows that plot no. 1098 belongs to some third party. All these 
facts taken together unmistakably show that plot no. 1098 and the word 
‘khal’ was wrongly written in the kobala in place of plot no. 1084 which 
is ‘bilan? land and which was really intended to be sold along with other 
plots. That being so, the alterations in the kobala in the present case 
cannot be said to be a material alteration which would render the docu- 
-ment void. 

11. As thé lower appellate court dismissed the suit solely on the 
ground that the document, Ext. 1(a), contained material alterations whick 
rendered it void, without going into the other questions raised before it, 
the appeal must be remitted to that court fora fresh decision in accor- 
dance with law.. We wish to make it clear that apart from our finding 
on the question as to whether or not the document was rendered void 
on account of material alterations if there is any expression of opinion 
by us in this judgment on any other point involved in the present case 
it will not be binding upon the lower appellate court and that court will be 
free to come its own conclusion on such other points. 

This appeal accordingly succeeds. The judgment and the decree of 
the lower appellate court are set aside and the appeal is remitted to that 
court for a fresh decision in accordance with law. Costs will abide the 
result of the appeal. 

Banerjee, J. : I agree. 

P. R. 


[CIVIL REVISIONAL JURISDICTION] 
Before Mr. Justice Salil Kumar Datta end Mr, Justice 
l Hirendra Nath Sen 
Decision : November 24, 1976 

Mitya Kumar Chatterjee Sii Petitioner 
Versus 
Sukhendu Chandra si ce Opposite Party* 
Arbitration Act (10 of 1940), Sec. 34—Stay of preceeding in sait- 

Smit for dissolution of partnership—Arbitration elause is partnership 


*Civil Rule ro. 2896 of 1975 
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agreemeut— Defendant's prayer for stay of suit—Alegation of fraud ete. 
in pleading—Coart’s discretion for stay in such matters—Court’s juris- - 
diction to try such suit is not fettered by existance of arbitration clause 
— Discretion ef court whether the matter shonl@ be tried in court or 
not—Readiness and willingness to do all things for proper conduct of 
arb itration—What is the material time to show such readiness and willing- 
ness— Partnership Act 1932, Sec. 44—Recognition of absolute discretion, 


and not being conditioned by agreement of parties to the contrary —Inter- 
pretation. 


Nitya filed a suit for disolution of partnership as well as for other 
reliefs. The defendant appeared and filed an application for-stay of 
the suit on the averment that there was an arbitration clause in the ° 
partnership deed wherein it was stated that all matters relating to part- 
nership were to referred to arbitration. A second application was also’ 
thereafter filed wherein the defendant stated that he was ready and 
willing to go to arbitration on the basis of thé arbitration clause. The 
prayer for stay of suit was rejected by the trial court. An appeal was 
thereafter taken by the defendant and his appeal was allowed. Against 
the appellate order, the plaintiff came up to High Court in revision. 


HELD: In his application for stay, the defandant has nowhere 
stated cetegorically and unequivocaly or at all that he was ready and 
willing to do all things necessary for the proper conduct of the arbitration 
at the material time inasmuch as such readiness and willingness is not 
such a matter which can be inferred by implication. 

An insufficient averment tn the petition (as in the instant case) can- 
net be rectified by subsequent verification. (Para 6) 


In the instant case charges of fraud, misrepresentation and unfair 
conduct of a partner have been made in the pleading. A question arose 
whether such charges should be tried in court instead of being tried in 
arbitration proceeding. Their Lordships are of opinion that it is desirable 
that such matters should be tried in court. (Paras 7&9) 


Assuming that the arbitration clause in the partnership agreement 
includes the question of disolution of partnership, still then whena party 
appreaches the court to get an order for dissolution of partnership 
on the ground that it would be just and equitable to do so the jurisdiction 
of the court is always there to grant appropriate relief notwithstanding 
the provision for arbitration. This proposition ef law has now been well 
settled and it is also to be found in section 44 of the Partnership Aet 1932. 
Ht appears that the court’s power to dissolve a partnership under section 
44 has not been conditioned by any agreement between the partners to the 
contrary. The jurisdiction that the court may exercise in such matters must 
always be itg judicial discretion in the context of the pleadings and the facts 
ef such eases against the back ground of the provisions for arbitration in 
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the partnership agreement and the proposition # law as set out by judicial 
- decision. (Paras 10&11) 


Inspite of the arbitration clause, the court may try a suit, if need be, 


because the arbitration clause does not oust the jurisdiction of the court 
te exercise its discretion to try the suit. The exercise of such jurisdiction 

being a matter of judicial discretion in the context of attending circums- 
tances, there can be no Inevitability in the exercise of jurisdiction by a court. 


(Para 13) 


Cases referred to : 


(1) 
(2) 
(3) 


(4) 
(5) 


(6) 
(7) 
(8) 
(9) 


Anderson Wright Ltd. v. Moran & Co., AIR 1955 SC 53 
Padmanabhan v. Srinivasan, AIR 1967 Mad 201 

Srivenkateswara Constructions v. Union of India, AIR 1974 
Andhra Pradesh 278 

Manindra Chandra yv. Law & Co. Ltd., AIR 1924 Cal 796 
Easter Steam Nevigation Co. Ltd. v. Indian Coastal Nevigation 
Co. Ltd., ILR (1942) 2 Cal 539 : 

Ballavdas Acharjya v. Shyam Sundar, ILR (1946) 1 Cal 203 
Rehmatanissa Begum vy, Price & Ors., AIR 1917 PC 116 

Oliver v, Hillier, (1959) 2 All ER 220 

An unreported decision of A. N. Sen, / in Award no. 105 of 1966 
dated 7.10.66 


(10) Ganesh Chandra Dey v. Kama! Kumar, AIR 1971 Cal 317 
(11) Phoenix y. Pope, (1974) 1 All ER 412 


Sakti 


Nath Mukherjee and ss a Roy ihe for the petitioner 


Kalipada Chakravarti a abe . for the opposite party 


The judgment of the Court was as follows : 

Datta, J.: The opposite party instituted a suit in the Third Court 
of Subordinate Judge, Alipore on March 24, 1975 registered as Title 
Suit No. 59 of 1975 fora decree of dissolution of partnership of the 
business, called “United Syndicate” carried on by the parties and for 


accou 


nts, for appointment of a Commissioner, for accounts and for 


Receiver for running partnership business, day to day administration 
thereof and for collection of assets. The allegations were in short that 


the d 


efaulting. partner, who is the defendant in the suit and the peti- 


tioner before us, had been committing serious breaches of agreement 
ef partnership which had been set out in the paragraph 9 of the plaint. 
It was: submitted that as by reason of his conduct it had not been 
practicable for the plaintiff to carry on the partnership business, it was 
jast and equitable that‘the partnership should be dissolved. 


2: Asthe notice of the suit was served on the defendant he filed 


an application on 7th April, 1975 not verified by affidavit, stating that 


ader 


the terms of the written partnership agreement all disputes arising 
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out of the partnership should be referred to the Arbitration. Accordingly 
the court had no jurisdiction to entertain the suit which should be stayed. 
Thereafter the petitioner filed another application on April 18, 1975, 
which was also not verified by affidavit’ and it was stated therein that 
“the defendant was and is ready and willing to go to Arbitration.” On 
this application the learned trial judge passedan order on May 7, 1975 
allowing the application and stayed the suit and he further directed that 
the suit be referred to Arbitration of two Chartered Accountants: named 
in the partnership deed. 

3. On appeal the learned District Judge, Alipore by his order 
dated July 4, 1975 allowed the appeal and rejected the petitioner’s appli- 
cation for stay of the suit under section 34 of the Arbitration Act. 
This Rule is against this order. 

4. Mr. Saktinath Mukherjee, learned Advocate appearing for the’ 
defendant petitioner submitted that the Appellate Court was wrong in 
rejecting the application of the defendant on the ground that it was not 
verified by affidavit. He submitted that this point was not taken in the 
trial court and if there was any defect in verification, the court -should 
have given an opportunity to the defendant to take necessary steps to 
remove the alleged defect instead of rejecting the same on technical 
ground. 

5. Under section 34 of the Arbitration Act there must be the 
following conditions for grant of stay of suit as laid down in (1) Anderson 
Wright Ltd. v. Moran & Co., AIR 1955 SC 53. 

(i) The proceeding must be initiated by a party to Arbitration 
agreement against another party to such agreement. 

(ii) The legal proceeding sought to be stayed must be in respect 
of matter to be referred to Arbitration. 

(iii) The applicant who must not take any step in suit, was at 
the time of commencement of proceedings and still remains ready and 
willing to do all things necessary for proper conduct of the Arbitration. 

(iv) The court must be satisfied that there is no sufficient reason 
_why the matter should not be referred to arbitration. 


6. Our attention has been drawn to the decision in (2) Padmana- 
bhan Vs, Srinivasan, AIR 1967 Madras 201 where the Court found that 
the averment for arbitration was insufficient. In (3) Srivenkateswara 
Constructions Vs. Union of India, AIR 1974 A.P. 278, even though 
there was absence of averment by the defendant about his readiness and 
willingness to go to arbitration and the other party’s attention was merely 
drawn to arbitration clause,in the context in which such statement was 
made, the court felt satisfied that the defendant was ready and willing to go 
to arbitration. In the case before us,the petitioner does not categorically 
and unequivocally or even at all say that he was always at the material 


’ 
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time ready and willing to do all things for the proper conduct of arbitra“ 
tion and such readiness is not to be inferred by implication. An insufficient 
averment cannot be rectified by amending the verification only. We are 
conscious that this defect was condoned by the appellate court for 
reasons we find difficult to accept and it seems to us to be too patent to 
be ignored. 

7. Mr. Mukherjee next challenged as untenable the conclusion of 
the learned Judge that when grave charges of fraud, misappropriation 
and unfair conduct of the partner are alleged, such matters should 
conveniently be dealt with by a court instead of by an arbitrator. It 
was said that the averments of fraud are only general allegations instead 
of being specific as is required. We have considered the pleadings and we 
find that the allegations cannot be said to be not specific as is required 
in pleadings. Sub-clauses (b), (c), (e), (f), and (g) of paragraph 9 of the 
plaint at least appear to be sufficiently specific allegations of fraudulent 
conduct which has to be established in evidence during trial. 

8. It was then submitted on authority that the defendant against 
whom charges are made in such a case has a choice of forum which is not 
available to the plaintiff. Reliance was placed on the decision in 
(4) Manindra Chandra Vs. Law & Co. Ltd., AIR 1924 Cal 796 where it 
was held that the Court should refuse to send the dispute to arbitration 
when the party charged wants a public trial in court while the court would 
be less inclined to send it to public trial at the desire of the party making 
the charge instead of arbitration. It was also held in (5) Eastern Steam 
Navigation Co. Ltd. Vs. India Coastal Navigation Co. Lid., I.L.R. 1942-2 
Cal 539, that in case of charge of conspiracy and fraud which is directly 
an issue between the parties such charge should be publicly investigated 
in the suit if so desired by the party charged. In (6) Sallavdas Acharjya 
v. Shyam Sundar, I.L.R. 1946-1 Cal 203, this Court followed the prin- 
ciple in Russell Vs. Russel, 1880 14 Ch. D. 471 laying down that when 
objection to arbitration is by the party charging the fraud, the court will 
never accede to the objection unless a prima facie case of fraud is proved. 
The Court in that case granted a stay as upon affidavits no prima facie 
case was at all made out. i 

9, Evenin (4) Manidra Chandra’s case, the Court noticed that in 
Russel’s case it was decided that where a prima facie case of fraud is 
made out, the action will be allowed to proceed. In view of the above 
authorities and in the case before us there are grave charges of fraudulent 
conduct on the part of the defendant, we also consider it desirable that 
the matter should have the trial in court, as arbitration is not the most 
suitable method of determining the questions raised between the parties. 

10. Next question relates to the scope, ambit and effect of section 
44 of the Indian Partnership Act, 1932 on arbitration, Assuming that 
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the arbitration clause in the partnership agreement includes the question 
of dissolution, which we think it does, even so when a party approaches 
the court to dissolve the partnership on ground that it is just and equi- 
table to do, the jurisdiction of the court is always there to give appropriate 
relief notwithstanding the provision for arbitration. In (7) Rehmatunnissa 
Begum and others v. Price and others, AIR 1917 PC 116, the Privy Council 
observed : 

“A partner’s claim to decree for dissolution rests, in its origin, not on cont- 
ract, but on his inherent right to invoke the court’s protection on equitable 
grounds, inspite of the terms in which the rights and obligations of the partners 
may have been regulated and defined by the partnership contract,”’ 

11. This proposition of law has since found its expression in section 

44 of the Partnership Act, 1932 and the Court’s power to order dissolution 
of partnership under provisions of section 44 is not conditioned by an 
agreement between the partners to the contrary. The jurisdiction, which a 
court will exercise in such case, will however always be a judicial discretion 
in the context of pleadings and facts of a case against the back ground of 
the provisions for arbitration in the partnership agreement and the pro- 
positions of law set out by judicial decisions. In the case before us, we are 
-of opinion that the judicial discretion was rightly exercised in the circu- 
mstances of the case. 


12. Mr. Mukherjee referred us to the refusal of stay to arbitration 
in cases coming under Section 35 (f) of English Partnership Act, 1890 
(our section 44 (g) ) asking for exercise of Court’s discretion on just 
and equitable grounds and for appointment of receiver and manager laid 
down as an proposition of law in (8) Olver v. Hillier (1959) 2 All E.R. 
220 and recorded as such in Supreme Court Practice, 1973. This principle 
in the attending circumstances of the respective cases was followed by 
A.N. Sen, J. in (9) Award No. 105 of 1966 dated October 7, 1966 (unrepor- 
ted) and also in (10) Ganesh Ch. Dey v. Kamal Kumar, AIR 1971 Cal 317: 
Mr. Mukherjee submitted that the above proposition of law as laying down 
that a stay to arbitration must be refused when there is a claim for disso- 
lution on just and equitable grounds with prayer for appointment of Rec- 
eiver, Manager was doubted in (11) Phoenix v. Pope and others, in (1974) 
1 All E.R. 412 as it was observed, there could be no inevitable exercise 
of discretion. 


13. In view however of the law enunciated by the Privy Council 
(7) Rehmatunnissa’s case and of the provisions of section 44, we are of 
opinion that the Court’s jurisdiction in appropriate cases is not ousted by 
any provisions for arbitration in the partnership-agreement. The exercise 
of such jurisdiction being a matter of judicial discretion in the context of 
attending circumstances, there can be no inevitability in the exercise of 
jurisdiction by a court of law. 
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14. For the reasons already indicated we are of opinion that the 
stay was rightly refused by the appellate court. 
15, The rule accordingly fails and is discharged. There will be 
no order for costs in the circumstances. 
Sen, J. I agree 
P.R. 


[ SPECIAL JURISDICTION (INCOME TAX)] 
Before Mr. Sankar Prasad Mitra, Chief Justice, and Mr. Justice 
Samarendra Chandra Deb. 
Decision : November 9, 1976. 
Messrs. Waldies Limited tes a Applicant 
Versus 
Commissioner of Income Tax, West Bengal—Ili ... Respondent 
Income—Deductions—Interest on over-draft utilised for payment of 
Income Tax— Whether deductible—Income Tax Act, 1961. 

The assessment year involved is 1971-72. The corresponding 
accounting period ended on September 13,1970. The assessee had an 
over-draft account. Receipts were deposited in this account and payments 
including taxes were also made from the said account. The Income 
Tax Officer found that part of the amount drawn from the overdraft 
account had been used for payment of taxes. He also found that it was 
not practicable to ascertain what part of the earlier receipts had been uti- 
lised for repayment of overdraft and what part,had been used for pay- 
ment of taxes. He noticed that the average overdraft during the year 
amounted to Rs. 21, 09, 657.00 and the average resources of the company 
to Rs. 1,41,25,226.00. The ratio of average overdraft to average resources 
worked out to 15%. Accordingly, the Income Tax Officer came to the 
conclusion that 15% of the total amount of taxes during the year had been 
paid from the overdraft. He held that the proportionate interest on the 
overdraft utilised for payment of taxes amounted to Rs. 20,730.00. He 
disallowed this sum of Rs. 20,730.00 as deductible expenditure. 


The Tribunal on the basis of the judgment of this Court in Manna- 
lal Ratanlal v. Commissioner of Income Tax, 58 ITR 84 disallowed the 
interest of Rs. 20,730.00. On a reference at the instance of the assessee. 

HELD: (a) This court in Mannalal Ratan Lal y. 6. I. T. (Supra) 
held that payment of income tax was not a part of the expenditure of the 
assessee. Therefore, interest paid by the assessee of any sum berrewed 
for the payment of tax is not deductible from his income, (Para 3) 


*Income-tax Reference No. 126 of 1975. 


156 Waldies Ltd. v. Comm. of Income-tax, W. B. II] [1977 (1) CLI 


(b) the interest claimed as deduction made now be allowed under 
section 80 (v) butin the state of law, as it existed at the relevant time, 
such interest could not be allowed. ...(para 6) 

Cases referred to : 


(1) Mannalal Ratanlal v. C. 1. T, 58 ITR 84 

(2) Commissioner of Income Tax, Gujarat v. Mrs. Indumati Ratanlal 
70 ITR 353 

(3) Dalmia Dadri Gement Ltd. v. C. 1. T. Punjab & Hariyana 
86 ITR 577 

(4) Madhab P. D. Jatia v. Commissioner of Income Tax, U. P. 
87 ITR 298 

(5) Commissioner of Income Tax, Punjab Š Horori y. Oriental 
Carpet Manufacturers (India) P. Ltd. 90 ITR 373 

(6) Commissioner of Income Tax v. Calcutta Landing and 
Shipping Co. Ltd. 77 ITR 575 


D. Pal, M. Seal and J. C. Saha a .. Jor Applicant 
Ajit Sengupta and Prabir Majumdar des .. for Respondent 


The judgment of the Court was as follows :— 


Mitra C. J.: This is a reference under Section 256(1) of the 
Income-Tax Act, 1961. The assessment year. is 1971-72. The corres- 
ponding accounting period ended on september 30, 1970. The assessee 
had an overdraft account Receipts were deposited in this account and 
payments including taxes were also made from this account. 

2. The Income-tax Officer found that part of the amount drawn from 
the overdraft account had been used for payment of taxes. He also found 
that it was not practicable to ascertain what part of. the earlier receipts 
had been utilised for repayment of overdraft and what part had been 
used for payment of taxes. He noticed that the average overdraft dur- 
ing the year amounted to Rs. 21,09,657.00 and the average resources 
of the company to Rs. 1,41,25,226.00. The ratio of average overdraft 
to average resources worked out to 15%. Accordingly, the Income- 
Tax Officer came to the conclusion that 15% of the total amount of 
taxes during the year had been paid from the overdraft. He held that 
the proportionate interest on the overdraft utilised for payment of taxes 
amounted to Rs. 20,730.00. He disallowed this sum of Rs, 20,730°00 
as deductible expenditure. 


_ 3. The matter ultimately came up before the Appellate Tribunal. The 
Tribunal referred to the decision of this Court in (1) Mannalal Ratanlai{ 
v. Commissioner of Income Tax, reported in 58 ITR 84. It was held in 
this case that payment of income tax was not a part of the expenditure 
of an assessee. Therefore, interest paid by the assessee on any sum . bor- 
rowed for the payment of taxes, is not deductible from his income. All the 
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relevant provisions of the Act relating to deduction had been considered 
in this judgment. The Tribunal on the basis of this judgment disallowed 
the interest of Rs. 20,736/- 
The following question has been referred to us : 
“Whether, on the facts and ia tbe circumstances of the case, the payment 
of interest on the amounts utilised from the overdraft of the State Bank of 


India for payment of taxes was allowable as deduction in computing the total 
income uf the assessee”, 


4.. We may point out that this Court's decision aforesaid has been 
approved by several other High Courts in India and also in a later 
decision of this Court. The other decisions are reported in (2) Com- 
missioner of Income-tax, Gujarat v. Mrs. Indumati Ratanlal], 70 ITR 
353 (3) [Dalmia Dadri Cement Ltd. v. Commissioner of income Tax, 
Punjab and Hariyana}, 86 ITR 577 (4) [Madhab P.D. Jatiay. Com- 
missioner of Income Tax, U. P.],87 ITR 298 (5) [Commissioner of In- 
some Tax, Punjab & Hariyana, v. Oriental Carpet Manufacturers (I: dia) 
P. Ltd.}, 90 ITR 373 and also in (6) Commissioner of Income Tax ~v. 
Calcutta Landing and Shipping Co. Ltd]. 77 ITR. 575 at 583. 


5. Dr. Debi Pal, appearing for the assessee has argued before us the 
following points : 


(1) The expression “for the purpose of business” in Section 
36(1)(iii) of the Income Tax Act, 1961 is wider in its scope than the 
expression “for the purpose of making or earning the profit” in 
Section 57(iii) of the Act. 


(2) The payment of taxes and the carrying on of the business out 
of which income arises, are closely ECHES, The payment of taxes, 
therefore, is incidental to the business. 


, (3) Advance tax is paid for preservation of business assets from 

the coercive process envisaged by the Income Tax Act in Sections 218 
220, 221, 222 and 226. It should therefore, be held that payment 
of advance tax was made ‘for the purpose of business’ and if ad- 
vance tax had to be paid by borrowing money, interest paid on that 
money should be deductible under Section 36 (1) (iii). 


(4) Under Section 40(a) (i) of the Act, any interest chargeable 
under the Act which is payable outside India on which tax has not been 
paid is expressly excluded from deduction and under Section 40 (a) (ii), 
any sum paid on account of rate or taxes levied on the profits or gains 
ofany business or profession or assessed at a proportion or otherwise 
on the basis of any such profits or gains, have also been excluded. There 
is no express exclusion in respect of interest paid on borrowed sum for 
payment of advance taxes. This shows that such interests are deduc- ` 
tible, 
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(5} Section 80(v) of the Act specifically makes provisions. for de- 
duction of such interest. i 

6. In view of the series of decisions quoted above, we are unable to: 
entertain the arguments of Dr. Pat on the facts and in the circumstances. 
of this case. It seems to us that Section 80(v) was introduced into the Act 
to meet the difficulties pointed out by the judgment referred to above. 
The interests claimed as deduction may.now be allowed but in the state 
of law, as it existed at the relevant time, this interest could not be allowed. 
The Tribunal in our opinion, has’ come to the correct conclusion. 

Our answer to the question referred to us is in the negative. There 
will be no order as to costs. 

Deb. J.: I agree. 


A. S. G. . 


[CRIMINAL APPELLATE JURISDICTION] 
Before Mr. Justice Anil Kumar Sen ond Mr. Justice 
Ambika Pada Bhattacharya 
Decision : January 18, 1977 
Superintendent and Remembrancer of Legal Affairs, 
West Bengal int tee .-- Appellant /Petitioners 
i Versus 
Prafulla Majki & Anr. eee ... Respondents” 

Criminal Procedure Code 2973 (2 ef 1974), See. 378 (1), 2442 
—Appeal by State—Maintainability—Leave u/s. 378(3)— Preliminary 
issue— Petition of appeal signed by Special L.R. & Ex-officio Secretary 
as L.R.—Acting as ex-officio Public Prosecutor in all cases before High 
Court in its Appellate Side— Who can be the Public Prosecutor as per see. 24 
(1) —Whether provisions of sec. 24 are mandatory—Whether Notification 
dated 11.10.74 is bad—Profection under maxim lex pon cogit ad ip 
possibilia— Interpretation of statute. 

A preliminary point of vital importance has arisen in this appeal. The 
short question is whether this appeal is maintainable. In answering that 
question, this.Court felt that Section 24 of the Code of Criminal Procedure, 
1973 should be correcty interpreted. Accordingly, an authorative ‘inter- 
pretation of Sec. 24 is now available. It may be worth while here to give a 
short resume of relevant facts sufficient to appreciate the contentions 
of the State Government urged to sustain its embryonic appeal as validly 
filed. Two respondents herein were tried on a charge under section 

* In re: Superintendent & Remembrancer of Legal Affairs, West 
Bengal. 
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302/109, Indian Penal Code in a Sessions Court at Purulia and were 
acquitted. The State Government presented an appeal to tkis Court under 
Section 378(1) of the new Code of 1973. The petition of appeal was signed 
by the Special Legal Remembrancer and Ex-officio Special Secretary of the 
Judicial Department of the State Government. Obviously, in presenting the 
appeal, the Special L.R. purported to have acted as L.R. and as ex-officio 
Public Prosecutor in all cases coming before the High Court in its Appellate 
Side under Notification dated 11.10.74. But, it appears, such ex-officio 
appointment of L.R. as the Public Prosecutor of the High Court does 
not quite fit in with tke new provisions in section 24 ofthe new Code 
of 1973 and as such a question arose whether such an appointment was in- 
valid and if invalid, whether the instant appeal filed by an invalidly 
appointed authority would still be maintainable in law. Thus, the 
‘question of maintainability of the appeal really hinges on the validity of 
the appointment of the Public Prosecutor under Notification dated 
41.10.74. 


HELD: Section 24 of the new Code replaces section 492 of the old 
Code of 1898. But several material changes have been brought about by 
the legislature in section 24 of the new Code, which were not there in the 
corresponding section of the old Code. 


The first question that arises for consideration is as to whether there 
had been a valid appointment of a Public Prosecutor by the Notification 
dated 11.10.74. The Notification, as it reads, purports to provide that the 
existing L.R. is the ex-officio appointed Public Prosecutor in all cases before 
the High Court in its Appellate Side and further purports to recite that 
such an appointment had been made after consultation with the High Court. 
ft is however quite clear that on the Provisions of section 24 no such ex- 
oficio appointment can be validly made, at least for the reason that such 
appointment cannot be consistently made with eligibility test as introduced 
by sub-section (5) of section 24. Further, under section 24(1), the State 
Government is to appoint a Public Prosecutor to conduct any prosecution, 
appeal er other proceedings in High Court. Under this pro vision, the 
State Government could not have appointed a Public Prosecutor only for 
condueting cases in the Appellate Side. The purported appointment was 
not an appointment under section 24(6). This is hew it is quite evident 
that the appointment of the Public Prosecutor for the High Court under 
the aforesaid Notification dated 11.10.74 was not in consonance with the 
provisions of section 24 of the new Code. 


Faced with the situation that the appointment of the Public Prosecutor 

Jor this Court under Notification dated 11.10.74 was not a valid appoint- 

ment at all, the learned Advocate General had raised four points to sustain 

the ‘appeal as validly filed inspite of the invalidity of the appointment of 
the Public Prosecutor. The said four points are set out below : 


N 
e 
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(i) The right of appeal rests in the State and such right is not lost 
only because there is no validity appointed Public Prosecutor to present the 
appeal ; i 

(ii) Pars of section 378 of the new Code which prescribes that the 
appeal is to be presented by the Public Prosecutor prescribes a procedure 
which is directory in nature and non-compliance thereof would not invali- . 
date the filing of the appeal; ‘ 

(iii) When L. R. filed the appeal as defacted Public Prosecutor to 
act of his filing should be taken to be valid evenif he was not validly 
appointed Publie Prosecutor ; and 

(iv) Even if presenting such an appeal to ihe Public Prosecutor to 
be considered to be mandatory it being impossible for the State Govern- 
ment to comply with the said mandatory requirement at a particular. 
time the defacult should be excused and the appeul should not be thrown 
out only on that account. 

The answers to the four points referred to above an as follows :— 

When the Legislature: in Sections 377 and 378 of the Code provided 

` that the appeals by the State are to be presented through the Public Prose- 
cutor it intended that the Public Prosecutor must be actively associ- 
ated in the matter of prosecution of such an appeal and the independent 
mind of his must be made to bear upon the desirability or otherwise of 
preferring such an appeal. In such an institution, like the Public Pro- 
secutor, the Legislature sought an assurance that such appeals are to be 
filed only in an unbiased manner. It is therefore not a mere procedural 
requirement that the appeal should formally be filed through him. That 
being the position, it is difficult to accept the contention that the State 
has an independent right of appeal, independent in the sense that the 
State could prefer the appeal independent of the Public Prosecutor where 
the Public Prosecutor exists. Section 382 merely prescribes the procedure 
for filing the appeal and though this section provides that the appeal should 
be presented in the form ofa petition by the appellant or his pleader that 
provision does not surely override the requirement of section 378 which 
is a special provision in respect of an appeal against acquittal. The 
Legislature having made a special provision for such appeals by prescribing 
that such an appeal is to be presented through the Public Prosecutor 
that has to be fulfilled and the State cannot fall back on section 382 and 
itself file the appeal excluding the Public Prosecutor from the field alto- 
gether. 

The Legislature associated the Public Prosecutor with the filing of 
the appeal not merely as a matter of procedure. Its aim was otherwise. 
That aim would be frustrated if the second contention referred to above be 
accepted and if it is held that this requirement of section 378(1) is merely 
directory. On the scheme of the legislation and the intent of the legislature 
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it is clearly obligatory on the part of the State to associate the 
Public Prosecutor in the matter of preferring an appeal against an order 
of acquittal and not associating him where the Public Prosecutor 
exists would certainly invalidate the act of filing the appeal. (Para 19) 
The respondent who has been acquitted by the Court of Sessions 
has been put to the risk of his acquittal being set aside in appeal pre- 
sented by the L.R.,acting as the Public Prosecutor. Presentation of 
such an appeal is only a part of the process of conducting the appeal 
which is yet to be so conducted. Thus, when the appeal itself is being 
sought to be prosecuted against the respondent and the respondent 
raises an objection that the appeal cannot be so prosecuted as it had 
not been competently filed by the competent authority, the challenge 
thrown is not collateral but a frontal one. Such a challenge cannot be 
thrown out by invoking the defacto doctrine as proposed on behalf of the 
State. (Para 22) 
There can not be any hesitation in accepting the principle that non- 
compliance with any statutory requirement, however, mandatory it may 
‘be, may be condoned if in the facts and circumstances of a case, its 
compliance was impossible. Since the L.R. is also the ex-officio secretary 
and is duly authorised under the Rules of Business to take on behalf of 
the State the executive act of filing the appeal on behalf of the State, 
the appeal must be held to have been presented by the appellant State 
itself and so long a Public Prosecutor is not validly appointed, the State 
will be at liberty itself to prosecute the appeal or prosecute it through 
any lawyer duly authorised in this behalf. 
Cases referred to : 
(1) U.J. S. Chopra v. State of Bombay, AIR 1955 SC 633 
(2) Ram Ranjan Roy v. Emperor, ILR 42 Cal 422 
(3) State of Bihar v. Ram Naresh Pandey, AIR 1957 SC 389 
(4) Raj Kishore Rabidas v. The State, AIR 1969 Cal 321 
(5) Montreal Street Rly. Com. v. Normandy, 1917 Appeal Cases 170 
(6) Dattatraya Moreshwar v. State of Bombay, AIR 1952 SC 181 
(7) Emperor v. Gayaprosad, AIR 1914 Cal 560 
(8) State v. Golam Rasul, AIR 1970 Cal 162 
(9) Pulin Behari v. King Emperor, (1912) 15S CLJ 517 
(10) Shree Hanuman Foundries Ltd. v. Hem Ranjan Deb (1962) 67 
CWN 437 
(11) Woollett v. The Minister of Agriculture, (1954) 3 All ER 529 
Dipankar Gupta (Advocate General,) Benoyendra Nath Mukherjee and 
Pramode Ranjon Roy, (Jr. Govt. Advocate)... for the Appellant] Petitioner 
Balai Chandra Ray vee i Amieus Curiae 
The judgment of the Court was as follows :— 


Sen, J. : A point of some importance as to maintainability of 
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certain appeals presented by the State under section 378(1) of the Code 
of Criminal Procedure, 1973, (hereinafter referred to as the new Code) 
having arisen for consideration at the earliest stage of granting the 
necessary leave under section 378(3) of the said Code, we have heard it 
as a preliminary issue in the above appeal. Sucha point has arisen in 
this particular case under the following circumstances. 
2. The two respondents were tried on a charge under section 302/ 
109 of the Indian Penal Code by the learned Sessions Judge, Purulia, 
in Sessions Trial No. 24 of 1976 and were acquitted. The State felt 
aggrieved by the said order of acquittal and has preferred the above 
appeal. The appeal has been filed by the Superintendent and Remem- 
brancer of Legal Affairs (hereinafter referred to as the L. R.) on behalf 
of the State. The petition of appeal has been signed by one Shri Dilip 
Mitra, who, we are told, is the Special Legal Remembrancer and ex- 
officio Special Secretary, Judicial Department of the State Government. 
Obviously in presenting the above appeal Shri Mitra was purporting to 
act as the L. R. and as such, the ex-officio Public Prosecutor in all cases 
coming before the Calcutta High Court in its Appellate Side under the 
notification dated October 11, 1974, which is set out hereunder : 
“Notification” 
No. 12050-J. Calcutta, the 11th October, 1974 
Ia exercise of the power conferred by sub-section (1) of section 24 of the 
Code of Criminal Procedure, 1973 (Act 2 of 1974) the Governor, after con- 
sultation with the High Court, Calcutta, is pleased hereby to appoint the 
Superintendent and Remembrancer of Legal Affairs, West Bengal, to be ex- 


officio Public Prosecutor in all cases coming before the Calcutta High Court 
on its Appellate Side, 

II. The Notification No, 125-JD, dated the 7th May, 1915, issued under 
section 492 of the Code of Criminal Procedure, 1898, and published at page 
934 of Part Lof the Calcutta Gazette is hereby cancelled, 

By order of the Governor, 
Sd/- B. N. Maitra, 
Secretary to the Government of 
West Bengal.” 


3. Such an ex-officio appointment by the State of the L. R. as 
the Public Prosecutor for this Court offends the provisions of section 24 
of the said new Code and as such makes the appointment invalid. 
Consequently, the appeal having been filed by the invalidly appointed 
authority is not maintainable inlaw. Thus, the question of maintain- 
ability of the appeal really hinges on the validity of the appointment of 
the Public Prosecutor under the notification, as aforesaid. 


Section 378(1) of the new Code provides : 

“Save as otherwise provided in sub-section (2) and subject to the provisions 
of subsections (3) and (5), the State Government may, in any case, direct 
the Public Prosecutor to present an appeal to the High Court from an original 
or appellate order of acquittal passed by any court other than a High Court.” 

4. The term ‘Public Prosecutor’ has been defined by section 2(u) 
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to mean any person appointed under section 24 and includes any person 
acting under the directions of a Public Prosecutor. Section 24 is the 
material provision which would require consideration and as such it is 


necessary to set out the said provision itself which is in the following terms. 
24, (1) For every High Court, the Central Government or the State Govern- 
ment shall, after consultation with the High Court, appoint a Public Prosecutor 


for conducting, in such Court, any prosecution, appeal or other proceeding on 
behalf of the Central or State Government, as the case may be. 

(2) For every district the State Government shall appoint a Public Pro- 
secutor and may also appoint one or more Additional Public Presecutors for 
the district. 


(3) The District Magistrate shall, in consultation with the Sessions Judge, 
prepare a panel of names of persons who are, in his opinion, fit to be appo- 
inted as the Public Prosecutor or Additional Public Prosecutor for the district. 

e (4) No person shall be appointed by the State Government 2s the Public Pro- 
secutor or Additional Public Prosecutor for the district unless his name appears 
on the panel of names prepared by the District Magistrate under sub-section(3). 


(5) A person shall only be eligible to be appointed as a Public Prosecutor op 
an Additional Public Prosecutor under sub-section (1) or sub-section (2), if he 
bas been in practice as an advocate for not less than seven years. 

(6) The Central Government or the State Government may appoint, for the 
purposes of any case or class of cases, an advocate who has been in practice for 
not less than ten years, as a Special Public Prosecutor. 

5. This section replaces section 492 of the old Code of 1898. Mate- 
rial changes have been brought about by the new provision since under 
section 492 of the old Code the State Government could appoint generally 
or in any case or in specified class of cases in any local area one or more 
officers to be called Public Prosecutors. Under the new provision, 
appointment of a Public Prosecutor has been made mandatory. Such 
appointment again in case of Public Prosecutor for the High Court is to 
be made after consultation with the High Court and those for the District 
in consultation with the Sessions Judge. It has further been provided 
that a person to be eligible to be appointed as a Public Prosecutor must 
be in practice as an advocate for not less than 7 years. These are the 
innovations which were not there in the Code of 1898 but have been 
brought about by the legislature in the new Code. 


6. The first question that arises for consideration is as to whe- 
ther there had been a valid appointment ofa Public Prosecutor by the 
notification dated October 11, 1974, set out hereinbefore. The notifica- 
tion as it reads purports to provide that the existing L.R is ex-officio 
appointed the Public Prosecutor in all cases coming before the Calcutta 
High Court on its appellate Side and further purports to recite that 
such an appointment had been made after consultation with the High 
Court. It is, however, quite clear that on the provisions of section 
24 no such ex-officio appointment can be validly made if not for any 
other reason, at! east for the reason that such an appointment cannot be 
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made consistently with eligibility test introduced by subsection (5) of sec- 
tion 24. It is not in dispute and this court can take judicial notice of the 
fact that J.R.s are appointed from amongst the Members of the Higher 
Judicial Service many of whom do not possess the qualification of being 
in practice as an advocate for not less than 7 years. Asa matter of fact, 
the learned Advocate General appearing on behalf of the State has fairly 
conceded that the present L.R. who had been made the ex-officio Public 
Prosecutor does not possess the qualification prescribed by section 24(5). 
Furthermore, the notification has been drawn up in the same form as that 
of the notification dated May 7, 1915, which also was being repealed 
without appreciating the fact that such terms are not in consonance with 
the new provision in section 24(1) of the new Code. Under section 492 of 
the old Code the State Government could appoint generally or for any 
specified class of cases in any local area one or more officers as Public 
Prosecutors. Such a provision, therefore, authorised the State Govern- 
ment to appoint a Public Prosecutor to conduct cases in the Appellate 
Side as a specified class of cases. But under section 24 (1) the State 
Government is to appoint a Public Prosecutor to conduct any prosecution, 
appeal or other proceedings in the High Court. Under this provision, the 
State Government could not have appointed a Public Prosecutor only for 
conducting cases in the Appellate Side. The purported appointment was 
not an appointment under the provisions of section 24(6) of the new Code. 
This is how it is quite evident that the appointment of the Public Prose- 
cutor for the High Court under the aforesaid notification dated October 
11, 1974, was not in consonance with the provision of section 24. 

7. One other aspect requires to be considered in this connection. 
Though the notification recites that such an appointment had been made 
after consultation with the High Court we entertained a doubt as to how 
the High Court could have consented to such an appointment which is 
ex-facie not in consonance with section 24 of the new Code. We called 
for the necessary file from the Office of this Court but to our utter surpr- 
ise we found the file not to contain the relevant documents. On the other 
hand, the Government fileds produced by the Learned Advocate General 
showed that on October 6, 1974, the State Government wrote a letter to 
the Registrar, Appellate Side of this Court enclosing a copy of the draft 
notification for appointment of a Public Prosecutor for this court (the 
draft being in the same terms as the notification referred to hereinbefore) 
and an approval of this court was sought for. The Registrar, Appellate 
Side of this Court in his reply dated October 9, 1974, informed the Gove- 
rnment that this Court has no objection to the issue of the proposed noti- 
fication and that is how the notification was issued on October 11, 1974. 
These communications very strangely are missing from the relevant file 
maintained by this court and called for by us. It is not only strange but 
very distressing that such material documents would be missing from the 
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file of this Court, a court which is a court of record. This is nothing but 
the result of -disorganisation, chaos and lack of proper supervision prevai- 
jing in the office administration of ‘this Court which we have been noti- 
cing from some time past and to which we have been drawing the notice 
of appropriate authorities. We had no other alternative in such circumst- 
ances but to examine the Registrar, Appellate Side of this Court on this 
issue and particularly for ascertaining the circumstances in which he con- 
veyed the approval of this Court in his letter dated October 9, 1974. In his 
evidence before this Court he admitted receipt of the Government letter da- 
ted October 5, 1974,containing the proposal for appointment of the Public 
Prosecutor and he further admitted having conveyed this Court’s approval 
by his letter dated October 9, 1974. He, however, admitted that he conveyed 
such approval on his own and not on the approval of or to the knowle- 
"dge of the Full Court. He does not even remember to have consulted the 
Learned Chief Justice in conveying such an approval. It is really unfortu- 
nate that the learned Registrar failed to appreciate the true implication of 
the approval he was conveying which he could not have done except on 
the approval of the Full Court as the law required such an approval. These 
facts, therefore, well establish the further fact that the disputed appoint- 
ment of the Public Prosecutor for this Court was not made after consul- 
tation with the High Court as required by section 24(1) of the new Code. 
We are at a loss to understand as to how the requirements of section 24 
which are so clear and express could have been lost sight of by the 
legal advisers to the State Government and the Registrar of this Court. 
Be that as it may, the fact remains that the appointment of the Public 
Prosecutor for this Court under the notification dated October 11, 1974, 
was not a valid appointment at all and this position has fairly been 
conceded by the learned Advocate General. 


8. Faced with this situation, the learned Advocate General had 
raised four points to sustain the appeal as validly filed in spite of the 
invalidity of the appointment of the Public Prosecutor. Firstly, he has 
contended that the right of appeal vests in the State and such a right is 
not lost only because there is no validly appointed Public Prosecutor to 
present the appeal. Such an appeal can as well be presented in accordance 
with section 382 of the new Code by the appellant or his pleader. 
According to the learned Advocate General even if the L. R. was not 
competent to present the appeal as the Public Prosecutor he as the ex- 
officio Secretary to the State Government could file the appeal on behalf 
of the State, the appellant. Secondly, the learned Advocate General 
has contended that part of section 378 of the new Code which prescribes 
that the appeal is to be presented by the Public ‘Prosecutor prescribes a 
procedure which is directory in nature and non-compliance thereof would 
not invalidate the filing of the appeal. Thirdly, the learned Advocate 
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General has contended that when the L. R. filed the appeal as the de- 
facto Public Prosecutor the act of his filing should be taken to be valid 


even if he was not validly appointed Public Prosecutor. Lastly, it hag . 


been contended by the learned Advocate General that even if presenting 
such an appeal by thé Public Prosecutor be considered to be mandatory 
it being impossible for the State te comply with the said mandatory 
requirement at a particular time the default should be excused and the 
appeal should not be thrown out only on that account. 


9, We would consider the four points thus raised by the learned 
Advocate General. We are indeed greatly indebted to Mr. Balai Chan- 
dra Ray who appeared before us amicus curiae and rendered invaluable 
assistance to this Court in deciding the important issue which has arisen 
for our consideration in this case. Mr. Ray has taken pain to take us 
through the scheme of the Code and has contended that on the scheme 
of the Code the office of the Public Prosecutor has not only its importance 
but has its necessity. On such scheme it has been pointed out by Mr. 
Ray, the prosecution at every stage has been sought to be left in the 
hands of an independent authority like Public Prosecutor to ensure a 
fair prosecution. Referring to the changes brought about by the new 
Code, Mr. Ray has pointed out that (i) the word may (in Section 492) 
has been altered to shall, (ii) vagueness of local area (in Section 492) has 
been removed and courts where the Public Prosecutors are to be appoin- 
ted have been specified (iii) process of consultation with the court for 
appointment of Public Prosecutors has been innovated and (iv) a_ strict 
qualification has been laid down by the statute itself. These have been 
brought about, Mr. Ray contends, in order to strengthen the office of a 
Public Prosecutor and ensure his independence and that too only because 
the Public Prosecutor is intended to discharge the functions vested in 
him or with which he is associated as an independent institution on a 
sound discretion of his own. Judging in that context, he contends, an 
appeal against an acquittal can be presented only through the Public 
Prosecutor as the legislature clearly intended that such an officer should be 
associated in arriving at the conclusion whether an order of acquittal sho- 
uld further be challenged in an appeal or not. According to Mr. Ray wh- 
ere the Public Prosecutor exists none but the Public Prosecutor himself or 
any person acting under his direction can either present the appeal against 
the order of acquittal or prosecute the same. Mr. Ray contends further 
that the objection as to the maintainability of the appeal having arisen 
at the initial stage it would not be correct to overrule the objection by 
invoking the principle that the appeal having been filed bya de-facto 
Public Prosecutor, must be taken to have been validly filed. 


10. ` We would consider the first two points raised by the learned 
Advocate General together as those, in our opinion, are inter-linked. 
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Chapter XXIX of the new Code provides for appeals. The first section 
in this Chapter, namely, section 372 provides that there shall be no appeal 
from any judgment or order of a criminal court except as provided by the 
Code or by any other law for the time being in force. Section 373° 
provides for an appeal by a person bound by an order made under section 
117 or aggrieved by any order made under section 121 of the Code while 
section 374 (subject to the exceptions under sections 375 and 376) pro- 
vides for appeals from convictions by persons convicted. Sections 377 
and 378 provide for appeals by the State Government, one against the 
sentence and the other against the acquittal. Both these sections provide 
that such an appeal should be presented through the Public Prosecutor. 
Both these two sections, that is, sections 377 and 378 in conferring a 
. Substantive right of appeal prescribe that the State Government in prefe- 
fring the appeal must present it through the Public Prosecutor. Itis 
necessary to consider why such a Tequirement was engrafted in the pro- 
vision providing for the substantive right of appeal itself. 


1i. To appreciate the true implication of such a provision it would 
be necessary to bear in mind the historical background which was consi- 
dered by the Supreme Court though in another context in the case of (1) 
U.J.S. Chopra v. State of Bombay, AIR 1955 SC 633. In England there is 
no provision for an appeal by the Crown against an order of acquittal 
though the person convicted has such a right. The Code of 1861 followed 
the English procedure and prohibited any appeal from an order of acquittal, 
Departure was made from this position by the Code of 1872, section 272 
whereof provided for an appeal by the Government from an order of acq- 
uittal. That provision was re-enacted in section 417 of the Codes of 1882 
and 1889. Those provisions incorporated a similar requirement as in the 
present provision under consideration, viz, that an appeal against an order 
of acquittal is to be presented through the Public Prosecutor. In our 
Opinion, it was not a mere procedural requirement that such appeals are 
to be presented through the Public Prosecutor. An appeal against an 
acquittal which was not favoured at one time was provided for but clearly 
the intention-of the legislature was that such a right should be exercised 
very cautiously and imperative cases and not in the Same manner as the 
appeals by the persons convicted. To ensure this, the law associated the 
Public Prosecutor with the presentation of the appeal as a statutory req- 
uirement. Sections 377 or 378 of the Code when it provides that the State 
Government shall direct the Public Prosecutor to present the appeal, it 
does not mean that the Public Prosecutor would act as a mechanical agent 
.to carry out the direction of the State Government. Had that been the 
intention of the legislature it would have left it to the choice of the State 
Government to determine the authority for presentation of such appeals, 
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That, however, was not done and the authority determined by the legisla- 
ture itself was the Public Prosecutor. 

12. The learned Advocate General has contended that when this 
appeal is to be filed by the Public Prosecutor on the direction of the 
State Government, it would certainly not be consistent to think that 
though directed the Public Prosecutor can still refuse to file the appeal if 
in his opinion it is not a fit case for an appeal. Check, if any, against 
undesirable appeals is in section 378(3) when leave of the court is made 
a condition precedent to the entertainment of the appeal. Hence he 
contends that filing the appeal through the Public Prosecutor is not a 
mandatory or invariable requisite infringement whereof would invalidate 
the appeal. We cannot accept such a contention without some reserva- 
tion. On the scheme of the Code and in view of the object behind such, 
a provision, we cannot but accept the contention of Mr. Ray that where 
the Public Prosecutor exists, it is a mandatory requirement that he must 
be associated with the filing of such an appeal so that his independent 
view must bear on the subject. In view of the nature of the office held 
by the Public Prosecutor we are unable to accept the contention of the 
learned Advocate General that the Public Prosecutor is such a subordi- 
nate agent that he has to mechanically comply with every direction of 
the State Government in this regard. Leave of the court is an additional 


`>. safeguard introduced by the new Code which was not there in parallel 


provisions of the old Code (in case of appeals by the State) and that 
too in case of appeals under section 378(1) and (2) and not in case of 
appeals under section 377. Associating the Public Prosecutor, there- 
fore, isa safeguard which was introduced when conferring a right of 
appeal against an acquittal to ensure that such appeals are not lightly 
filed or are not filed only on the decision of the departmental authorities 
prosecuting the accused who had been acquitted. 

13. it would be pertinent to note that the Law Commission of 
India in its report regarding Judicial Administration clearly emphasised 
the need of ensuring a degree of detachment for the Prosecutor from the 
prosecuting police authorities. It recommended that the prosecuting 
agency should be completely separated from the police department and 
the prosecution should be left in charge of an independent authority like 
Direction of Prosecution. Such separation of the prosecuting agency 
and leaving it in the hands of an independent authority was accepted as a 
principle when the new Code was adopted and that clearly explains why 
not only the prosecution was left in charge of Public Prosecutor but 
such Prosecutor is expressly associated with filing of appeals against 
acquittal and inadequate sentences. The Code at the same time provides 
how such Public Prosecutors are to be appointed and lays down a high 
standard of experience as the minimum qualification for such appointment 
so that the object behind the creation of such an office is duly fulfilled. 


SNe P a 
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14. Even prior to the recommendations of the Law Commission, 
it was well settled that though the Public Prosecutor is an executive 
officer appointed by the State yet he has an independent position of his 
own. He may represent the State but not always the executive authorities. 
This Court as early as in the case of (2) Ram Ranjan v. The Emperor, 42 
Calcutta 422 pointed out : 

: “The purpose of a Criminal trial is notto support at all costs a theory but to 
investigate the offence and to determine the guilt or innocence of the accused 
aod the duty of a Public Prosecutor is to represent not the police but the Crown 
and his duty should be discharged by him fairly and fearlessly and with full 
sense of responsibility that attaches to his position.” 
15. Supreme Court in the case of (3) State of Bihar v. Ram Naresh, 
AIR 1957 SC 389 while considering the scope of section 494 of the 
Code observed : 


“In this context itis rigbt to remember that the Public Prosecutor is in a 
larger sense also an officer of the Court and that he is bound to assist the Court 
witb his fairly considered views and the Court is entitled to have the benefit of 
tbe fair exercise of his function.” 

16. This Court in the case of (4) Raj Kishore Rabidas v. The 
State, AIR 1969 Calcutta 321 again observed : 

“It would be, therefore, apposite to say that a Public Prosecutor for the 

State is not such a mouth-piece for his client the State, to say what it wants or is 
a tool to do what the State directs. He owes allegiance to higher cause. He 
must not consciously mis-state the facts nor knowingly conceal truth, Despite 
his undaunted duty to his client, the State, he must sometimes disregard his 
client’s most specific instructions if théy conflict with his duty to the Court to 
be fair, independent and unbiased in his views. As an advocate fot the State, 
he may be ranked as a Minister of Justice equally with the Judge.” 

17. Such being the position of the Public Prosecutor when the legi- 
slature in sections 377 and 378 of the Code provided that the appeals by 
the State are to be presented through the Public Prosecutor it clearly in- 
tended that the Public Prosecutor must be actively associated in the matter 
of presentation of such an appeal and independent mind of his must be 
made to bear upon the desirability or otherwise of preferring such an 
appeal. In such an institution, like the Public Prosecutor, the legislature 
sought an assurance that such appeals are to be filed only in an unbiased 
manner. It was, therefore, not a mere procedural requirement that the 
appeal should formally be filed through him. This being the position, we 
are unable to accept the contention of the learned Advocate General that 
the State has an independent right of appeal, independent in the sense 
that the State could prefer the appeal independent of the Public Prosecutor 
where the Public Prosecutor exists. Section 382 merely prescribes the 
procedure for filing an appeal and though this section provides that the 
appeal shouid be presented in the form of a petition by the appellant or his 
pleader that provision surely does not override the requirement of section 
378 which is a special provision in respeet of an appeal against an acquittal. 
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The legislature having made a special provision for such appeals by pres- 
cribing that such an appeal is to be presented through the Public Prose- 
cutor that has to be fulfilled and the State cannot fall back on section 382 
and itself file the appeal excluding the Public Prosecutor from the field 
altogether. 


18. The learned Advocate General has no doubt very strongly 
contended that part of section 378 which provides that the appeal is to 
be filed through the Public Prosecutor is merely directory. He has con- 
tended unlike the provision of section 195 or 196 of the Criminal- Proce- 
dure Code, section 15(1) of the Contempt of Courts Act or section 92 of 
the Code of Civil Procedure, consent or concurrence of the Public Prose- 
cutor is not a condition precedent to the filing of an appeal. There is 
nothing in the section either to suggest that if the procedural requirement 
is not fulfilled it would render the filing of the appeal invalid. According 
to the learned Advocate General no real mischief follows from the non- 
compliance with this part of the provision of section 378 and hence we 
should interpret this part to be merely directory so that the non-compliance 
thereof would not invalidate the action. Strong reliance is placed by the 
learned Advocate General on the principles enunciated by Maxwell, 2nd 
Edition, Page 459, which had been consistently approved by the different . 
courts. The principle so relied on is to the effect that— 

“Where the prescription of a statute relate to the performance of a public 
duty and to affect with invalidity acts done in neglect of them would work 
serious general inconvenience or injustice to persons who bave no control over 
those entrusted with the duty, without promoting the essential aims of the legisl- 
ature, they seem to be generally understood as mere instructions for the guidance 
and government of those on whom the duty is imposed, or in otber words as 
directory only. The neglect of them may be penal indeed but it does not affect 
the validity of the act done in disregard of them,” 


19. The learned Advocate General relied on the decisions in the case 
of (5) Montreel Street Railway Company v. Normandy, 1917 Appeal Cases 
170 (74) and (6) Dattatraya Moreshwar v. The State of Bombay & others, 

“AIR 1952 SC 181 and State of U. P. v. Manbedhan Lal, AIR 1957 SC 912 

in so far as these decisions approved the above principle. But in our 

considered opinion though there can be no dispute as to the principle as 

aforesaid, such principle would be of no avail in the matter of interpretation 
of section 378 (1) of the Code. One has to remember at the same time 

another well settled principle, viz., that provisions regulating the proce- 

dure in Courts are to be construed as imperative even where the observance 
of the formalities in question is not a condition exacted from the party 

seeking the benefit of the statute but a duty imposed on a Court or public 

officer when no general inconvenience or injustice seems to call fora 
different construction (See Maxwell, 12th Edition, P. 320). Moreover, for 

reasons given hereinbefore, we are clearly of the opinion that the legislature 
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associated the Public Prosecutor with he filling of the appeal not merely 
as a matter of procedure. Its aim was otherwise. That aim, in our opinion, 
would be frustrated if we accept the contention of the learned Advocate 
General and hold that this requirement of section 378 (1) is merely direc- 
tory. Further invalidating acts done in non-compliance with this requi- 
rement would certainly not result in serious general inconvenience or inju- 
stice to persons who have no control over the authority entrusted with 
the duty. That being the position, onthe scheme of the legislation and 
the intent of the legislature it was clearly obligatory on the part of the 
State to associate the Public Prosecutor in the matter of preferring 
an appeal against an order of acquittal and not associating him where the 
Public Prosecutor exists would certainly invalidate the act of filing the 
appeal. 


20. Principles underlying two decisions of this Court in the cases of 
(7) Emperor v. Gayaprosad, AIR 1914 Cal 560 and (8) State v. Golam Rasul 
AIR 1970 Cal 162, support the above view of ours. In the case of Gaya- 
prosad an appeal under section 417 of the old Code by the Government 
of Bihar and Orissa was presented by J. Orr, Deputy Legal Remembran- 
cer of Bengal. Though the Deputy Legal Remembrancer was acting un- 
der the direction of L.R. of Bengal since L.R. Bengal had not been appo- 
inted Public Prosecutor by the State of Bihar and Orissa, the appeal so 
filed was held not maintainable and was dismissed. Similarly in the 
case of Golam Rasul an appeal from the Union Territory of Andaman & 
Nicobar Islands was held to be incapable of being presented by an advo- 
cate appointed by L.R. of West Bengal who was not the Public Prosecutor 
appointed by the Central Government for the Union Territory. 


2i. Incidentally the learned Advocate General wanted to contrast 
the provision of S. 225 of the new Code (which corresponds to Sec. 270 
of the old Code) with the provision of Sec. 24. According to him while 
Sec. 225 makes a mandatory provision that a prosecution before a Court 
of Sessions shall be presented by the Public Prosecutor necessarily imply- 
ing that none but a Public Prosecutor can so prosecute. Sec. 24 merely 
provides that there shall be a Public Prosecutor in the High Court for 
conducting any prosecution, appeal or other proceeding ; it does not 
make it mandatory that sucha Public Prosecutor alone and none else 
can conduct the prosecution, the appeal or the other proceeding. In our 
view the two provisions are not capable of such distinct interpretation. 
Sec. 24 also makes it mandatory that a Public Prosecutor is to be appoin- 
ted for conducting prosecution, appeal or other proceeding before the 
High Court. The only and necessary implication is that such a Public 
Prosecutor alone can conduct sucha prosecution, appeal or other pro- 
ceeding. In High Court too, there may be sessions trials as well. That 
being the position, it does not stand to reason why when such trials in 
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courts of sessions cannot be conducted by any person other than the 
Public Prosecutor, it can be so done in cases of sessions trials by the High 
Court. We find no reasonable ground for such a distinction. 


22. Next, we proceed to consider the third point raised by the 
learned Advocate General. He seeks to invoke the de-facto doctrine. 
He contends that the L.R. may not have the Tequisite qualification to be 
appointed as the Public Prosecutor and may not also have been so appoin- 
ted in accordance with law but since he acted as the Public Prosecutor 
under a colour of title on the basis of the notification dated October 11, 
1974, his right to act as such and accordingly the validity of the act of his 
filing the appeal on behalf of the State cannot be challenged collaterally 
as proposed to be done in the present case. He relies on the well known 
decision of this court in the case of (9) Pulin Behari v. The King Emperor, 
(1912) 15 CLJ 517. In that case the appellants challenged the legality 
of their conviction by disputing the validity of the sanction under section 
196 of the Criminal Procedure Code granted by the de-facto local Govern- 
ment and the cognizance of the case taken by the de-facto Sessions 
Judge irregularly appointed. This court ruled that in challenging the 
conviction and the sentence it was not open to the appellants to challenge 
collaterally the authority of the local Government to grant the sanction 
or the authority of the Sessions Judge to try them. It was obvious, 
therefore, that the challenge thrown was collateral in character. More- 
over, it was not a case of any lack of any statutory qualification posse- 
ssion whereof alone could invest the authority with the power or the 
jurisdiction as such. A learned Single Judge of this Court, however, 
extended the same doctrine in case of an authority acting as such though 
not possessed of the statutory qualification in the case of (10) Shree 
Hanuman Foundries Ltd. v. Hem Ranjan Deb and Ors, 67 CWN 437 but 
the correctness of such extension of the doctrine is somewhat debatable 
(See (11) Woollett v. The Minister of Agriculture, (1954) 3 All England 
Reports 529). But this contention of the learned Advocate General 
must, in our view, be overruled on the ground that the challenge in the 
present case is not a collateral one. The respondent who has been acqui- 
tted by the Court of Sessions has been put to the risk of his acquittal 
being set aside in the appeal presented by the L.R. acting as the Public 
Prosecutor. Presentation of such an appeal is only a part of the process 
of conducting the appeal which is yet to be so conducted (See Mansoor 
V. State of M. P., 1971 SC 1977 (paragraph 13). Thus, when the appeal 
itself is being sought to be prosecuted against the respondent and the 
respondent raises an objection that the appeal cannot be so prosecuted as 
it had not been competently filed by the competent authority, the challenge 
thrwon, in our opinion, is not collateral but a frontal one. Such a 
challenge, in our opinion, cannot be thrown out by invoking the de-facto 
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‘doctrine as proposed by the learned Advocate General. Cooley on the 
‘Constitutional Limitations had observed: “But for the sake of order 
and regularity, and to prevent confusion in the conduct of public business 
and in security of private rights, the acts of officers defacto are not 
‘suffered to be‘questioned because of the want of legal authority except 
by some direct proceeding instituted for the purpose by the State 
‘or by someone claiming the office dejure or except when the person 
himself attempts to build up some right, or claims some privilege 
‘or emolument, by reason of being the officer which he claims to be.” 
The case we are now considering clearly comes within the second 
‘exception ‘since the person in authority acts on his right to prose- 
cute the appeai and when he acts as such it is open to the other 
side to meet him throwing a challenge to his authority toso act. In this 
“view, we are unable to sustain the third point raised by the learned Advo- 
cate General. 


23. So far as the last point raised by the learned Advocate 
‘General is concerned, we feel no hesitation in accepting the principle that 
non-compliance with any statutory requirement, however, mandatory it 
may be, may be condoned if in the facts and circumstances its compliance 
‘was impossible. On the view we have taken hereinbefore an appeal under 
section 378 of the Code can be presented only by the Public Prosecutor 
and that there shall bea Public Prosecutor to conduct such an appeal 
too. This requirement of the statute in our view is mandatory for rea- 
sons given hereinbefore though it is not a condition precedent in the 
strict sense of the term. We are, however, quite conscious of the fact 
that there may arise a situation where a Public Prosecutor may not be 
available for either- of the purposes referred to hereinbefore. If the 
Public Prosecutor in office suddenly dies or relinquishes his office the 
State may not get the services of a Public Prosecutor forthwith since the 
procedure laid down for appointment of a Public Prosecutor is bound to 
take some time for such appointment. Where such is the situation it can 
certainly be said that fulfilment of the statutory requirement of presenting 
an appeal through the Public Prosecutor or conducting the same through 
a Public Prosecutor would be an impossibility for the time being. The 
State may not be able to await appointment of a Public Prosecutor for 
presenting the appeal because of the limitation prescribed nor can always 
the cases be adjourned forthe said purpose. In such circumstances, it 
would be legitimate to invoke the maxim lex non cogit ad impossibilia 
which means dispensing performance of what is prescribed when per- 
formance of it is impossible. 


24. Mr. Ray also is not disputing the proposition that in certain 
circumstances where it would be impossible to have a Public Prosecutor 
either for presenting the appeal or for conducting the cases, the statutory 
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requirement in that respect, however mandatory, may be dispensed with. 

In the facts of the present case or rather the cases in which the L. R. had 

been made to act as the Public Prosecutor under the appointment im- 

pugned herein, the learned Advocate General has invited us to invoke 

and apply the above principle and excuse the non-compliance of the 

statutory requirement. He has contended that the State did make am 

appointment, however erroneous it may be, believing it to be a good 

appointment and the Lega! Remembrancer by virture of such an appoint- 

ment had proceeded to act as the Public Prosecutor, filed these appeals 
and conducted the same. Now when the appointment is adjudged to be 

not in accordance with law it is not possible to rectify the defect. He has 

pointed out that when the default arose in spite of the fact that the State 
had bonafide taken reasonable steps to comply with the statute, this court 

should excuse the default for acts already done. We feel inclined to” 
accept this contention of the learned Advocate General in the particular 
facts of the present case. As we have made it clear hereinbefore the true 
implication of section 24 of the new Code was lost sight of not only by 
the legal advisers to the State of West Bengal but also: by the Registrar 
of this Court when he accorded on behalf of this Court approval to the 
proposed appointment. We feel no hesitation in holding that this Court 
itself contributed much to the irregular appointment of L. R. as the 
Publie Prosecutor. We agree with the learned Advocate General that 
the State though misled by the legal advice of its advisers did exercise 
due and reasonable care as to the performance of its duties in this respect 

when it consulted this Court by forwarding the draft notification for its 

approval. Approval of this Court was accorded, -however irregularly it 
may be, by the Registrar purporting to act on behalf of this Court and 
thus leading the State to believe that there would be due compliance 
with the statutory requirement as and when the Public Prosecutor so 

appointed assumes office and discharges his duties. Judged from this 

aspect we uphold the contention of the learned. Advocate General that 

in such facts and circumstances due performance of the statutory require- 

ment was rendered impossible and hence the non-compliance which 

resulted therefrom should, be excused. 

25. In the result, we hold that L.R. was not validly appointed the 
Public Prosecutor by the notification dated October 11, 1974, and his pre- 
senting the petition of appeal under section 378 of the new Code as the 
Public Prosecutor was not a valid act. Since, however, the L.R. is also the 
ex-officio Secretary and is duly authorised under the Rules of Business to 
take on behalf of the State the executive act of filing the appeal on behalf 
of the State, the appeal must be held to have been presented by the appel- 
lant State itself and so long a Public Prosecutor is not validly appointed 
(which, however, must be done within a reasonable time) the State will be 
at liberty itself to prosecute the appeal or prosecute it through any lawyer 
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duly authorised in this behalf. Any lawyer ifand so appointed must file 
an appropriate power since exemption under section 301 (1) of the Code 
would not be available to him. The State Must, at the same time, take 
immediate steps to appoint a Public Prosecutor in accordance with law 
and unless suck an appointment is made within a reasonable time after 
this pronouncement it cannot have the protection under the maxim lex 
non cogit ad impossibilia which we have extended in its favour in the facts 
and circumstances of the case. The preliminary issue is thus disposed of. 

26. Leta plain copy of this judgment be handed over to Mr. P.R. 
Roy, learned Advocate appearing for the appellant. 

Bhattacharya, J.: J agree. 


P.R. 
{CIVIL APPELLATE JURISDICTION] 
Before Mr. Justice Manash Nath Roy 
Decision : January 17, 1977 
Benoy Bhusan Das Gupta ay .. Plff- Appellant 
Versus 
Sm. Sabitri Banerjee ets ...Deft-Respondent™ 


West Bengal Premises Tenancy Act (i2 of 1956), Sec, 43(1)(b)— Suit for 
ejectment— Ground being damages to property for breach of clauses (m) & 
{o) of See. 108, T. P. Act—Restoration of former conditions to the damaged 
property by repairs— Whether damage still subsisting after repairs—Main- 
tainability of suit on damages once done but subsequently rectified by 
repairs— Or. 2, rule 2, C.P. Code—Principles under lying—Whether 1956 
Act has created any new cause of action fer suit apart from what is there in 
T. P. Act. 

This was a suit for ejectment and for damages done to the premises 
by the tenant-defendant, The plaintiff contended that the defendent 
contravened the provisions of clauses (m) and (0) of section 108 of the 
Transfer of Property Act and as a result thereof, the tenant was liable 
to be evicted. The defendant raised a plea in defence that at one time, he 
made some alteration, in the structure in his occupation whereupon the 
plaintiff filed a suit for permanent injunction as well as for mandatory inju- 
nction. In that suit, the plaintiff got a decree, inter alia, for restoring the 
suit property to its former conditions and the defendant, thereafter repaired 
the structures in pursuance of the directions in the decree. When the 
damage to the property has been mended as per previous decree and no 
damage was subsisting, the plaintiff had no causes of action for the 

*Second Appeal no. 788 of 1971. 
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instant suit and as such the suit is not maintainable. Fhe defendant 
further raised a point that the suit was barred by Or. 2, rule 2’ of the Code 
of Civil Procedure. 

The admitted facts-in the instant ease are: 

(a) Material damages-were done to the property By the tenant- 
defendant for which the plaintiff was entitled to be recompensated and 
for such recompense, previously the plaintiff had brought a suit and’ 
obtained his reliefs as- to the damages done to the property ; 

(b) Damages done to the property by the tenant had been repaired’ 
by the tenant after the deeree passed in that suit ; 

(c) The instant suit has been filed thereafter for the self-same 
damages. 

_ What is the effect of the repairs as made isa question which hase» 
arisen in this case. The further question is whether, after such repairs, 
the damages as claimed would still subsist and if they do, whether a subse- 
quent suit would lie on the basis thereof. The answers. to these question 
will give the key to the answer to the question of maintainability of the 
present suit. 


HELD: There is no denying the fact that the necessary repairs 
having been effected, even after the deeree of the earlier suit, the 
nature and character of the damages as claimed or mentioned in the 
subsequent suit could not be existing in the suit premises and as such the 
claim for damages as made in the subsequent suit cannot be sustained inas- 
much as such damages cannot be claimed as subsisting. 

The whole object of the provisions of Rules I and 2 of Order 2 is to pre- 
vent multiplicity of suits. The principle underlying Or. 2, rule 2 of the Cede is 
that a person shall not be vexed twice for one and the same cause. Rule 
2 requires only that every suit shall include the whole of the claim arising 
from one and the same cause of action and not that every suit shall in- 
clude every claim or every cause of action which the plaintiff may have 
against the defendant and if the cause of action in the subsequent suit is 
not barred. The provisions of the West Bengal Premises Tenancy Act, 
1956 do not create any new vause of action for the landlord and the grounds 
of ejectment remain as they are under the provisions of the Transfer of 
Property Act. Thus causing damages tu the suit property is certainly a 
good ground for ejectment under the West Bengal Premises Tenaney Act 
but since such damazes were admittedly repsired duly, the same could not 
be aground for ejectment in a subsequent suit because at the material time 
damages as alleged were not subsisting. A suit for ejectment can only be 
brought on subsisting cause of action, namely, damages to the suit pro- 
perty. The instant suit, being founded on the same damages which 
were in issue in the previous suit, weuld not be maintainable and that too 
when the claim in question was made on a cause of action not quite distinct 
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or practically and in effect the same in the earlier suit and on the more 
so, when the breach complained of is the same. 

Cases referred to : 

(1) Moonshee Buzloor Ruheem yv. Shumsoonnissa Begum, (1867) 11 
MIA 551 
(2) Mussummat Chand Kour y. Partab Singh, (1888) LR 15 IA 156 
(3) Muhammad Hafiz v. Mirza Md. Zakariya, 26 CWN 297 
(4) Mohammad Khalil Khan v. Mahbub Ali Mian, (1948) 52 CWN 812 
. (eC) 
(5) Wright v. Bennet, (1948) 1 All ER 227 
(6) Brij Kishore y. Vishwa Mitter Kapur, AIR 1965 SC 1574 
(7) Sunil Barun Ray Chowdhury v. Purna Chandra Chandra, 59 
CWN 974 
. (8) Grig y, Hlanque, 1936(1) KB 669 
(9) Hall Brothers S.S. Company Ltd. y. Young, 1939 (1) KB 748 
(40) Swansea Corporation v. Harpur, (1912) 3 KB 493 
(11) Central India Chemicals (P) Ltd. v. Union of India, AIR 1962 
MP 301 
Jnanendra Nath Bakshi it ...for the Appellant 
4run Kumar Dutt (Sr.) and Nagendra Mohan Saha -for the Respondent 

Fhe judgment of the Court was as follows :— 

This appeal from appellate decree is directed against the judgment 
and decree dated August 30, 1970, made in Title Appeal No. 337 of 1970 
by Shri S. K. Dutta, Additional District Judge, Ist Court, Alipore, 
affirming thereby the judgment and decree dated January 30, 1970, made 
in Title Suit No. 234 of 1968, by Shri D. K. Panda, Munsif, 2nd Court, 
Alipore. 

2. The plaintiff ‘respondent,. being the owner of the premises in 
suit brought the Title Suit in question against the defendant appellant 
for recovery of Khas possession by eviction and for mesne profits and 
also for compensation for damages caused to the premises. It was 
alleged that the defendant appellant was a tenant in respect of two bed 
Tooms, one privy and one verandah at a monthly rent of Rs. 35/-, pay- 
able according to English calendar month. It was contended that the 
tenant defendant broke open a portion of the wall in between the bed 
Tooms of his tenancy, made a hole in the wall of the privy and broke 
other portions of the Tooms of the tenancy and thereby contravened 
the provisions of clauses (m) and (0) of section 108 of the Transfer of 
Property Act and as such became liable for eviction. The tenancy was 
alleged to have been duly terminated by necessary service of notice to quit. 

3. The tenant defendant, apart from denying the material allega- 
tions, contended that he was a tenant in the premises in question from 
the predecessor-in-interest of the plaintiff respondent at a rent of 
Rs. 24/- per month, payable according to English calender month and 
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at first his tenancy consisted of 2 rooms and a privy which was used by 
him jointly with other tenants. He alleged that after her purchase there 
was some rearrangement of the tenancy at the request of the plaintiff 
respondent and the tenant-defendant left possession of one of his rooms 
in exchange of another room of similar size. He has further alleged that 
the room so surrendered by him was converted into two privies and he 
was given exclusive possession of one of the said two privies. Thus, the 
tenant defendant has contended that the extent of his tenancy was thus chan- 
ged to two rooms, one privy and a varandah and the rent of the same was 
correspondingly increased to Rs. 35/- from Rs. 24/- per month. The 
tenant defendant has stated that since there was neither any intercommuni- 
cating door between the two rooms of the tenancy as subsequently created 
nor there was any ventilater in the newly constructed privy, for which he 
was facing great trouble and difficulties, he with the knowledge and consent 
of the plaintiff-respondent’s husband and/or with intimation to him got 
an opening in the common wall of the two rooms and so also a ventilater 
in the privy. On such happening, the plaintiff respondent filed Title Suit 
No. 122 of 1968 for permanent injunction restraining him from breaking 
or demolishing any portion of the structure within his tenancy. A prayer 
for mandatory order of injunction directing him to restore the walls of the 
rooms to their former position was also made. On admissions made by 
him in the written statement, the said Title Suit was decreed on contest 
and thereafter the tenant defendant has filled up the portions he broke 
open for the purposes as aforesaid. Since the damages which was caused 
were duly repaired, the tenant defendant contended that the subsequent 
suit for ejectment on the ground of causing damages was not maintainable. 
In that view of the matter it was also contended by him that the plaintiff- 
respondent was not entitled to any damage at all, apart from contending 
further that the present suit in view of the earlier determination was 
barred. 


4. On the pleadings as aforesaid the parties went in trial on the 
following issues :— 
1, Has the plaintiff any cause of action ? 
2 Has the defdt-illegally demolised the portion of the suit premises as men- 
tioned in the plaint without the knowledge and consent of piff., causing 

material deterioration of the suit premises ? 

3. Is the notice to quit-legal, valid and sufficient to determine the tenancy ? 

4, Is the plff.entitled to a decree for ejectment and damages against 
defendant ? 

5. To what relief, the plaintiff is entitled ? 


5. Thecontentions of the defendant appellant were negatived by 
the learned Munsif excepting the plaintiff-respondent’s claim for damages 
and he held that the defendant appellant was guilty of causing damages 
to the tenancy and as such decreed the suit holding further that the notice 
to quit was due, valid and proper. 
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6. From such determination, the defendant-appellant preferred the 
connected appeal which was contested by the plaintiff-respondent by 
filing a cross objection on the question of damages to be paid to her. The 
learned Appellate Court formulated the following points for consideration:- 

1. Whether the present suit is maintainable ? 

2. Whether the notice to quit was valid and sufficient ? 

3, Whether the plff, is entitled to recover khas possession of the premises in 

suit by evicting the defdt from there ? 

4. Whether the plf, is entitled to compensation for the damages said to have 

been committed by the defdt, to the rooms in the premises in suit ? And, 
if so, to what extent ? And whether the plff. is entitled to the cost of the 
suit ? 

5. To what relief, if any, is the pIff, entitled in the suit ? 
and held that since the instant suit does not come within the purview 
of Order 2 Rule 2 of the Code of Civil Procedure so the same was not 
barred, the tenancy was according to English calendar month and there 
was no defect in the notice to quit and furthermore the same was duly 
served and there were obvious damages caused to the tenancy by the 
openings as mentioned hereinbefore and for that the defendant appellant 
was liable to be evicted. It has of course been held that the plaintiff 
respondent’s claim for damages was unfounded and she was not entitled 
to the same. In view of the above both the appeal and the cross objec- 
tion was rejected, 


7. The present appeal has been preferred by the tenant defendant 
and there has been no cross objection by the plaintiff respondent. 


8. Mr. Bakshi appearing in support of the appeal, apart from 
reiterating the arguments as advanced before the learned Appellate Court, 
submitted further that because of the repairs of the damages which were 
admittedly done, the Subsequent suit for ejectment on the grounds of 
damages, was not maintainable and in any event such opening of a door 
and ventilator as alleged would not be a case of damage but they should 
be considered as improvements. 


5. Mr. Dutt, appearing for the plaintiff respondent submitted 
that since the damages in question were repaired after the decree and 
there were admitted dama ges caused to the premises, the subsequent suit 
would be maintainable. He also submitted that the subsequent suit would 
also be maintainable because the scope of the two suits were different 
and such difference would be apparent from a reference to the prayers in 
the respective plaints. It was also submitted that since there were 
admitted breaches of clauses (m), (0) and (p) of section 108 of the 
Transfer of Property Act, the suit as instituted on due and proper service 
of notice, would also be maintainable and the more so when protections 
under the West Bengal Premises Tenancy Act would not be available 
for subsequent repairs. 
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10. Mr. Bakshi submitted that the connected suit was barred under 
Order 2 Rule 2 of the Civil Procedure Code in view of the previous 
Title Suit No. 122 of 1968, which as stated hereinbefore was instituted 
by the plaintiff respondent in respect of the premises in suit and she could 
have asked for the reliefs as in this suit in the said earlier suit. In fact, 
it was submitted by him that the causes of action in the two suits were 
identical. In support of his contentions and to establish his case on 
- cause of action and the bar of the connected suit for the earlier one Mr. 
Bakshi first relied on the case of (1) Moonshee Buzloor Rukeem v. Shum- 
soonnissa Begum, 11 MIA 551. In that case the test which have been 
held to be correct and applicable in the matter of finding out whether a 
subsequent suit would be barred because of an earlier one, is whether 
the claim in the new suit is, in fact, founded on a cause of action dis-= 
tinct from that which was the foundation of the former suit. There- 
after, reliance was placed on the case of (2) Mussummat Chand Kour & 
Anr. v. Partab Singh & Ors., (L. R.) 15 IA 156. In that case it has been 
observed that the subsequent suit would not be barred if the same was 
founded upon a different and subsequent cause of action. The next case 
on which reliance was placed by Mr. Bakshi is the case of (3) Muhammad 
Hafiz & Anr. v. Mirza Muhammad Zakariya & Ors., 26 CWN 297. In that 
case a hypothecation bond contained a clause stipulating that if interest 
was not paid for six months the creditor might sue either for interest 
alone or for both principal and interest without waiting for the expira- 
tion of the period fixed for repayment (which was three years) and the 
debtor was “‘to have no objection whatever.” More than three years 
after, no interest having been paid, the creditor brought a suit for in- 
terest alone and obtained a decree for sale of the mortgaged property. 
The decretal amount was deposited in Court and satisfaction entered. On 
a subsequent suit by the creditor for the principal sum and arrears of 
interest, it was held that : 


“the provisions of Or. 2,1. 2 of the Civil procedure Code were 
applicable and the subsequent suit was not maintainable and the cause 
of action which gives occasion for and forms the foundation 
of the suit, and if that cause enables a man to seek for larger and 
wider relief than that to which he limits his claim, he cannot 
afterwards seek to recover the: balance by independent procee- 
dings. 

Thereafter, reliance was placed on the case of (4) Mohammad Khalil Khan 
& Ors. v. Mahbub Ali Mian & ors., 52 CWN 812, wherein it has been 
laid.down that the correct test in cases falling under Or. 2, T. 2 of the Civil 
Procedure Code is whether the claim in the new suit is in fact founded 
upon a cause of action distinct from that which was the foundation of the 
former suit, and it has been further held that the cause of action means 
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every fact which will be necessary for the plaintiff to prove if traversed in 
order to support his right to the judgment. It has also been observed in 
that case that the cause of actien in two suits may be considered to be the 
same if in substance they are identical. The same has no relation whatever 
to this defence that may be set up by the defendant, nor does it depend 
upon the character of the relief prayed for by the plaintiff but refers to 
the media upon which the plaintiff asks the Court to arrive al a conclusion 
in his favour. These apart, Mr. Bakshi relied on the case of (S) Wright 
y. Bennet & Anr, (1948) 1 AN E.R. 227. 
“In that case the plaintiff failed in an action in which he claimed 
damages for fraudulent misrepresentation against the defendants and da- 
mages for negligence against one of them. He then began a second action 
against the same defendants, covering substantially the same ground 
as the first, but based en an allegation of fraudulent conspiracy. It 
was held on an application by the defendants to have the statements 
_ of claim struck out on the ground that the action was frivolous and 
vexations that the proceedings were an absue of the process of the court, 
which should exercise its inherent jurisdiction to prevent the defen- 
dants being called on to meet whatin substance and reality was the 
same charge as that in the earlier action. 


ik. On the admitted facts that the damages, which are the basis 
of the cause of action having been duly repaired and rectified although 
after the decree in the previous suit, Mr. Bakshi submitted that the 
subsequent suit would not also be maintainable and in support of 
such contentions he relied on the case of (6) Brij Kishore & Ors. v. 
Vishwa Mitter Kapur, AIR 1965 SC 1574. Two appeals were heard 
analogously by the Supreme Court wherein a common question with 
respect to the application of the first proviso to section 57(2) of the Delhi 
Rent Control Act, 1958, came up for consideration and the said provision 

in the following terms : 

Section-57(2): Notwithstanding such repeal, all suits and other 
proceedings under the said Act pending, at the commencement 
of this Act, before any Court or other authority shall be continued 

_ and disposed of in accordance with the provisions of the said Act, as 
if the said Act had continued in force and this Act had not been 
passed ; 

“Provided that in any such suit or proceeding for the fixation of 
standared rent or for the eviction of a tenant from any premises to 
which S. 54 does not apply, the Court or other authority shall have 
regard to the provisions of this Act.” 

12. In Appeal No. 879 of 1962, the landlord brought the suit for eject- 

ment on the ground that the tenant had removed some structures in the 
shape of closing and opening verandah and removed a portion therein. 
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On aécount of this, notices were sent to the landlord as welt as to the 
tenant by the authorities concerned to remove those unauthorised struc- 
tures. Since the tenant did not do so, the suit was filed by the landlord 
under section 13(1)(k) of the Delhi and Ajmeer Rent Control Act, 1952. 


23. In the other Appeal, being Appeal No. 121 of 1963, also the facts 
were similar and the suit was filed on the basis of the provisions as men- 
tioned hereinbefore. In that case also the tenant had closed the verandah 
without the permission of the authorities concerned and notice was given 
to the landlord on that count by the authorities concerned and he in his 
turn asked the tenant to remove the unauthorised structures. On the 
tenant’s failure and neglect to do so, the landlord filed a suit. It appea- 
red that during the trial of the suit, the tenant made certain changes in 
the structure and removed the glazing and instead he closed the verandah 
with wire gauze net, 


14. In the circumstances, as aforesaid, the question that arose for 
determination in both the cases was whether the tenant could still be 
ejected after he had removed the unauthorised structure and there was 
no further danger to the landlord’s lease being forfeitted and in that con- 
nection the application of the first proviso to section 57(2) of the Act 
as mentioned hereinbefore arose and it has been held that the first proviso 
of the said section must be read harmoniously with the substantive pro- 
vision contained in sub-section (2) and the only way of harmonising 
the two was to read the expression ‘shall have regard to the provision of 
the Act’ as merely to mean that whether the new Act has slightly modi- 
fied or clarified the Provisions, these modifications and clarifications 
should be applied. Those words did not take away what was provided by 
sub-section (2) and ordinarily the old Act would apply to pending procee- 

dings. It has further been observed that section 114-A of the Transfer of Pro- 
perty Act gives power to Court to give relief to tenant against forfeiture 
where it held that the landlord did not give reasonable time to the tenant 
to remedy the breach. In such case it can dismiss the suit as not maintain- 
able. It has also been observed that it is true that the said section 114-4 
would not in specific terms apply to cases of ejectment on the ground spe- 
cified in section 13{1)(k) of the 1952 Act but it was somewhat analogous 
to forfeiture of breach of an express condition of a lease for it also re- 
quires previous notice to the tenant before the suit is filed. The Supreme 
Court has also held that it cannot be said that 1952 Act forbid the Court 
from granting the relief where the offending structures were removed by 
the tenant even during the pendency of the suit for ejectment. It has 
also been observed that what is reasonable time within which the 
breach should be remedied is always a question of fact and it would have 
been possible for the Court ina suit based on Section 13(1)(k) of the 
1952 Act to give relief against forfeiture in a proper case where the 


` 
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tenant had removed the offending structure before the suit was filed or 
even during the pendency of the suit, if reasonable time was not allowed 
jn the notice in question. 


15. Mr. Bakshi, as stated hereinbefore contended thereafter that 
the opening of a door or verandah would not constitute damages caused 
to the premises but the same would be an improvement. He submitted that 
on the analogy of the determination of this Court in the case of (7) Sunil 
Baran Roy Chowdhury v. Purna Chandra Chandra, 59 CWN 974, it must 
be held that when admittedly the damages were cepaired in the manner 
and circumstances as stated hereinbefore, there was no damage subsisting 
on the date of the subsequent suit and as such the said determination as 
referred to and relied on both by the Courts below and by -Mr. Dutt has 
got no application to this case. In that case it has been observed that 
the act of a tenant in pulling down a door contrary to the provisions of 
section 108(o) of the Transfer of Property Act would attract the proviso 
to section 12(d) of the Rent Control Act, 1950, That apart, Mr. Bakshi 
relied on the dictionary meaning of the word “damage” in support of 
the contentions as referred to hereinbefore. “Damages” according to 
Byrnes Law Dictionary occurs where one person has done a wrongful 
act for which the person injured may obtain compensation in an action. 
According to Stroud the word “damage,” neither any common perlance, 
nor any legal physiology, is used as applicable to injuries done to per- 
sons; but solely as applicable to mischief done to property. It has 
also been observed that “damage” occasioned by the erection of a urinal 
etc, means only direct damage caused by the structure itself ; not 
consequential damage by reason of its being so erected as to cause a 
nuisance. It has also been laid down that the word “you damage” 
would. mean a circumstances or a thing if “you” render it imperfect or 
inoperative. “Damage” in contrust with injury, means loss or harm 
occurring in fact, whether actionable as an injury or not. Where a lessee 
authorised the lessor to enter and execute repairs making good of damages 
thereby occasioned, it has been held in the case of (8) Greg v. Planque, 
1936(1) KB 669 that “damage” was not confined to structural damage 
but included damage done to the lessee’s stock in trade by soot brought 
down on the cleaning of a flue. Such word damage to an English 
lawyer, has been held in the case of (9) Hall Brothers S. S. Company 
Limited v. Young, 1939(1) KB 748 to imply the sums payable by reason 
of some breach of duty or obligation, whether the duty or obligation is 
by contract, by general law or by relation. Damages would fall under 
two heads (1) general damage i. e. such damages as the law will presume 
to flow from that which forms the subject matter of the action and 
(2) special damage i. e. other damages as can be recovered only 
if it is specially alleged and specially proved. There may be another case 
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of actual damage which would mean real, substantia and just dama- 
ses, or amount awarded to a complainant in compensation for 
his actual and real loss or injury as opposed on the one hand to ‘“nomina} 
damage” and on the other to “examplery or” punitive damages”. Damage 
would also mean loss or harm resulting. from injury to person, property or 
reputation, compensation in money realisable by law for loss or injury. 
The words “damage” and “damages” form more than one meaning. It 
may mean injury ; the words may mean sums paid as has beer held in 
the case of (10) Swansea Corporation v. Harpur, (1912) 3 K.B. 493, under 
_the order of the Court for compensation for a breach of contract. Damage 
means any loss whether actionable as an injury or not. It may be defined 
as the pecuniary compensation which the law awards to a person for the 
injury he has sustained by reason of the act or default of another ; where 
that act or default is a breach of contract or a tort ; or can more shortly.; 
damages are the recompense given by process of law toa person for the 
wrong that another has done to him. “Damage” as has been held in the 
case of (11) Central India Chemicals (P) Lid. v. Union of India, AIR 1962 
M.P. 301, to connote a genus while “deterioration” and destruction” 
connote two species. According to Chambers Dictionary “damage” 
means hurt, injury, loss, the value of what is lost, the pecuniary reparation 
due for loss or injury sustained by one person through the fault or negli- 
gence of another and according to Oxford Dictionary such word would 
mean loss of value or efficiency inflicted, harm, some claim adjudged as 
compensation. It is meant by the word “damages”, pecuniary satisfaction 
awarded by a judge a jury in a Civil action for the wrong suffered by the 
plaintiff. 


16. The admitted facts in the instant case are that some damages 
were caused to the premises in suit by the defendant appellant for which 
on the definition of the word “damage” as mentioned hereinbefore, the 
plaintiff respondent was entitled to be Tecompensated and in fact for 
such recompense she brought the earlier suit and the said suit being 
decreed on the findings of damage, damages as caused were repaired and 
rectified after the decree and thereafter for the self same damage to the 
premises in suit, the later suit was filed. What then should be the effect 
of such repairs and whether after such repairs, the damage would be 
still continuing or subsisting, for which the later suit could be filed ? 
The answer to the question would in fact decide the question of maintain- 
ability of the appeal and thereby the appeal itself, because if the subse- 
quent suit itself is not maintainable then the present appeal will have to 
be allowed after setting aside the judgments and decrees of the learned 
Courts below and otherwise they will have to be affirmed and thus to 
dismiss this appeal, as there is no -other point involved in the appeal, 
which can be gone into or considered in Second appeal because of 
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the restricted nature and power of interference by this Court in this juris- 
diction and the more so when such fiadings are concluded by findings of 
fact arrived at on due consideration of the evidence on record. There is 
no denying the fact that on the repairs as done, although after the decree 
in the earlier suit, the nature and character of the damages as claimed or 
mentioned in the later suit could not be existing in respect of the premises 
in suit and as such the basis of the suit in the subsequent suit could not 
in any event be claimed to be subsisting and in fact it cannot in any way be 
claimed or considered that there were damages in terms of the definition of 
the word ‘damage’ as mentioned hereinbefore. The object of Rules 1 and 2 
of Order 2 is to prevent multiplicity of suits. The rule in Order 2 Rule 2 is 
founded on the principle that a person shall not be vexed twice for one 
and the same cause. The term of Order 2 Rule 2 requires only that every 
suit shall include the whole of the claim arising from one and the same 
cause of action and not that every suit shall include every claim or every 
cause of action which the plaintiff may have against the defendant and if 
the cause of action in the subsequent suit is not barred. The provisions of 
the West Bengal Premises Tenancy Act do not create, as found by the lear- 
ned appellate Court, any new cause of action for the landlord and grounds 
of ejectment remain as they are under the provisions of the Transfer of 
Property Act. Thus causing damages to the suit property was certainly a 
good ground for ejectment under the provisions of the Premises Tenancy 
Act but since such damages were admittedly repaired duly, the same could 
not be a ground for ejectment in the subsequent suit because at that time 
damages as alleged were not subsisting. A suit for ejectment can only 
be brought on subsisting cause of action viz., damage to the premises in 
the instant case. The instant suit, being founded or based upon the same 
damages which were in issue in the earlier one, would not be maintainable 
and that too when the claim in question was made on a cause of action 
not quite distinct or practically and in effect the same as in the earlier suit 
and all the more so when the breach alleged or complained of is the same. 
The findings of the learned courts below on the question of the notice 
require no interference and they are proper and as such affirmed. 


In view of the above and applying the tests as laid down in the cases 
as cited, this appeal should succeed and the same is thus allowed. The 
judgments and decrees of the courts below are set aside. There will 
however be no order for costs. Í 


P. R. 
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[ CIVIL REVISIONAL JURISDICTION J 
Before Mr. Justice Salil Kumar Datta and 
Mr. Justice Hirendra Nath Sen 
Decision : November 24, 1976 
Jagat Enterprises ies oe oa Petitioner 
, Versus 
Anup Kumar Daw & Ors. . iia Opposite parties* 
Civil Procedure Code (V of 1908), € Or. 1 rule 10— Addition of party — 
Sub-tenant, whether a necessary party in ejectment suit against tenant— 
Circumstances under which sub-tenant may have independent right— 
Appropriate proceeding for sub-tenant to assert his independent right-~ 
Interpretation. 


In a suit for ejectment, the petitioner, a sub-tenant, filed an applica- 
tion for being added as a party defendant in the suit and for allowing him 
to contest the same. The said: application was rejected by the impugned 
order as according to the learned Judge the petitioner was not a necessary 
party in a suit simplicitor for eviction and he might file a separate suit for 
appropriate reliefs. The Rule is against this order of rejection. 

HELD: Inthe South Asia Industries’ case, reported in AIR 1966 
SC 346, the Supreme Court did not lay down the broad proposition 
that in all actions for recovery of possession of premises between landlord 
and tenant the sub-lessee or sub-tenant was a necessary party therein. The 
proposition enunciated therein was laid down in the context of the provisions 
of the Delhi Rent Act and the sub-lessee’s case that he was not a proper 
party in the proceeding in the absence of the tenant was not accepted while 
the landlord impleaded him as an illegal assignee. 

The three—fold components of the legal proposition emerging 
from the above noted Supreme Court decision are: (a) the decree for poss- 
ession against the lessee would be binding on the sub-lessee when the 
interest of the sub-lessee is extinguished along with it, i. e., the determination 
of the lessee’s rights necessarily extinguising the sub-lessee’s rights; (b) the 
aforesaid legal proposition will have no application where the interests of 
the sub-lessee ure not annulled by the decree for possession passed against 
the lessee and where the sub-lessee is entitled to his tenancy indépendent 
of the lessee or where the sub-lessee has acquired any statutory right or 
protection which is available to him for asserting the same against the lessor; 
and (c) the sub-lessee will be entitled to challenge the decree for possession 
against the lessee on the ground that the decree was obtained by fraud or 
collusion. ; 

That being the position, it will be open to the sub-lessee to challenge 
the efectment decree passed against the lessee in appropriate proceed- 
ings. Itis so done in the suit by the sub-lessee where his suit was for 
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declaration of his tenancy right independent of the lessee and for permanent 
injunction restraining the landlord decree-holder from taking possession 
thereof in execution of the decree against the lessee. Hence, though under the 

law the decree for possession against the lessee is binding on the sub-lessee 

inducted by the lessee, the sub-lessee is entitled to take steps to resist the 
decree against the lessee on the above grounds as may be available to him. 

This right does not mean or imply that the sub-lessee is entitled to be added 
as a party defendant in the ejectment suit against the lessee in assettion of 
his own right when he has not been made a party and so far as his case is 

concerned, he has an independent right in respect of his tenancy and is thus 

not bound by any decree as may be obtained by the superior landlord in the 
ejectment suit against the lessee or when the decree was obtained in fraud of 
the sub-lessee. 

Accordingly, in a suit for eviction of the lessee, the sub-lessee who has 
not been inipleaded as a party in such suit has no right to apply for being 
added as a necessary party" in that suit for the purpose of asserting his 
independent right or statutory protection, it he has any. 

Cases referred to : 


(1) South Asia Industries (P) Ltd. v. Sarup Singh, AIR 1966 SC 346 
(2) Sailendra Nath Bhattacharjee v, Bijanlal Chakrabarty, 49 CWN 132 
(3) Bholanath v. Somenrda Chandra, AIR 1971 Cal 425 
Sakti Nath Mukherjee and Tarun Chatterjee .. for the petitioner 
G. N. Roy, S. Naik, J. N. Haldar and P. Banerjee ...for the opposite party 


The judgment of the Court was as follows :— 


Datta, J.: This Rule is directed against order No. 7 dated 11.9.75 
passed by the learned Judge, 9th Bench, City Civil Court, Calcutta ina 
suit for recovery of possession of the suit premises. By the impugned 
order the petitioner’s petition under Order 1 Rule 10 of C.P. Code was 
dismissed. The case in the plaint is as follows : 


2. The suit premises, being Flat No. 3 of Ist floor rear side of 184, 
Lenin Sarani, Calcutta, hereinafter referred to as the said premises was 
taken on lease by Chattar Singh Dugar from Ajoy Krishna Daw on the 
basis of a registered lease deed dated 22nd June, 1963 for a period of 22 
years commencing from July 1, 1963 and expiring on June 30, 1985. Chattar 
Singh died leaving the opposite party No. 3 as his heir and legal represen- 
„tative. Ajoy Krishna also died leaving a will whereby the opposite parties 
Nos. 1 and 2 were appointed Executors and the probate of the said will 
was granted in their favour. It was stated that Chattar Singh and/or 
his heir defaulted in payment of rent and were in heavy arrears in the sum 
of Rs. 30600/- as per account set out. It was further stated that under the 
léase aforesaid, the lessee was not to assign, sub-let or part with possession 
of the premises or part thereof without the written consent of the lessor. 
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In violation of the said terms, the opposite party No. 3 sub-let, assigned 
or transferred possession of the premises to various companies and firms 
named including the petitioner without the consent of the opposite parties 
‘Nos. 1 and 2 or their predecessor-in-interest. The notice was duly given 
upon the said opposite party (lessee) forfeiting the lease and indicating the 
intention of the lessors to enter the said premises. The said opposite 
party failed to vacate the premises as required, The present suit was 
accordingly instituted by the opposite parties Nos. 1 and 2 against the 
opposite party No. 3 for recovery of possession of the suit premises. 

3. It appears that an application was filed in the said suit by the 
petitioner before us stating that under the terms of the lease Chattar Singh 
was entitled to use the suit premises for office-purposes and also to accom- 
modate therein company or firm in which he himself or his associates were 
interested without in any way affecting the terms of the said lease. It was 
further stated that the petitioner was accommodated on the basis of the 
right referred to above and Chattar Singh was interested in the petitioner 
firm as his relative was a partner therein. Further, after the death of Cha- 
ttar Singh the petittoner paid all amounts of rent on behalf of his heir and 
rent upto September, 1970 was cleared. Thereafter though the rent was 
tendered within the prescribed time the said opposite parties refused to acc- 
ept the same from the petitioner. It was further stated that the defendant 
opposite party No. 3 did not enter appearance in the suit and was acting 
in collusion with the plaintiffs to create trouble on account of family 
disputes. The suit was also fixed for ex-parte hearing and in these circu- 
mstances the petitioner made an application for being added as party def- 
endant to the suit and to contest the same by filing a written statement. 

4. This petition was rejected by the impugned order as according 
to the learned Judge the petitioner was not at all necessary party in a suit 
simplicitor for eviction and he could file a separate suit for appropriate 
relief. The rule is against this order. 

5. Mr. Sakti Nath Mukherjee, learned Advocate appearing for the 
petitioner contended that the petitioner was a necessary party in the suit 
and accordingly the trial court failed to exercise jurisdiction in declining 

‘him to be added as a party in the suit. In support, he referred to the 
decision in (1) South Asia Industries Private Ltd. v. Sarup Singh & Ors., 
AIR 1966 SC 346. In this case it appears that the respondent’s predecessor 
leased the premises to Allen Berry & Co. (Calcutta) Ltd., which company - 
transferred the lease to the appellant. On the ground that the transfer 
was made without the consent of the landlord, the respondent made an 
application under section 14 (1) (b) of the Delhi Rent Control Act, 1958 to 
the Controller against the tenant company as also the appellant for an 
order for recovery of possession of the premises on the ground that the 
transfer of lease was without the consent of the landlord. In course of 
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proceedings, the tenant company went into liquidation and was subsequ- 
ently dissolved and its name was struck off from the proceedings. The 
Controller thereafter made an order in favour of the landlord for recovery 
of possession of the premises and this order was affirmed ultimately by the 
High Court. On appeal to the Supreme Court it was held by the majority 
judgment that the order for recovery of possession was not only confined 
to tenant but the order would be binding on all persons in actual possession 
of the premises in view of section 25 of the Act. This section provided 
that the order for recovery of possession would be binding on all persons 
in occupation of the premises. Accordingly as the assignee was also bound 
by the order, it was observed by Sarkar, J. (as he then was) that assignee 
should be a proper party in the proceeding to show that there was such 
requisite consent to assignment or sub-lease. It was further observed 
that the direct tenant may neglect or be incompetent in his 
defence or he may even collude with the landlord or he may just 
not bother. But if the assignee or sub-lessee was entitled to be 
heard to oppose eviction, it would be unnatural to say that he 
cannot be made parties to the proceedings and in view of section 25 the 
eviction order would be binding on him and he would be liable to be 
condemned unheard. In the concurring judgment Bachawat, J. observed 
that the tenant and the assignee were proper parties to the proceeding 
for possession. 

6. This decision was strongly relied on by Mr. Mukherjee in 
support of the contention that the petitioner as sub-lessee was entitled to 
be made party in the proceedings, particularly when it was alleged that 
the tenant was colluding with the landlord in suffering a decree by not 
contesting the suit at all. 


7. This decision, in our opinion, does not lay down the board 
proposition that in all actions for recovery of possession between the land- 
lord and the lessee or the tenant,the sub-lessees or the sub-tenants are nece- 
ssary parties therein. The proposition laid down therein was in the con- 
text of the provisions of the Delhi Rent Act 1058 and the sub-lessee’s case 
that he was not a proper party in the proceeding in absence of the tenant 
was not accepted while the landlord impleaded him as an illegal assignee. 

8. In (2) Sailendra Nath Bhattacharjee v. Bijan Lal Chakravarty, 
49 CWN 132, B.K. Mukherjea, J. (as he then was) speaking for the Divi- 
sion Bench considered the position of law in our country with reference to 
the law prevailing in England. In English law, it was observed, the sub- 
tenant has no right as his interest is annulled with that of his lessor but 
if he claims an independent interest in the property against the landlord, he 
has a right to be added a party to the suit and defend it. In regard to 
the law in our country it was observed— 

“If the interest of the subordinate holder is of such a character that it is 
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entirely dependent on that of the superior holder, and automatically comes to am 
end as soon as the superior interest is extinguished, the subordinate holder 
would be a privy tothe judgment obtained against the superior holder ever 
though he was not a party to’ the action...... a sub lessee would be bound by @ 


decree for possession obtained by the lessor against the lessee, if the eviction is 
based upon a ground which determines the under-lease also, unless he succeeds 
in: showing. that the judgment was vitiated by fraud or that the lessee collusively 
suffered the' decree to be passed against him. 1f, however,the deeree for posses- 
sion proceeds on a ground which doesnot by itself annul tbe sub-lease, the 
decree would: not be binding on the sub-lease nor could the sub-lessee be evicted 
in execution of the decree if he had acquired a Statutory right or protection, eg. 
under the Bengal Tenancy Act which he could assert against the lessor. Withie 
these limits we think a sub-lessee could be held to'be bound by a decree obtained: 
against his lessor and when he is so bound be can undoubtedly be ousted im 
execution of the decree obtained against his lessor under Order 21 Rule 35 of the 
Civil Procedure Code, though he was not made a party to'the suit itself.” 


9. The position, therefore, appears to be as follows :— 


(i) The decree for possession against the lessee would be bin- 
ding on the sub-lessee when the interest of the sub-lessee is extingui- 
shed along with it, i.e. to say the determination of the lessee’s right 
necessarily extinguished the right of the sub-lessee; (ii) the 
above proposition will not apply if the interest of the sub-lessee is not 
annulled by the decree for possession against the lessee and the 
sub-lessee is entitled to his- tenancy, independent of lessee or if the sub- 
lessees acquires the statutory right or protection which he could assert 
against the lessor; (iii) the sub-lessees. will also be entitled to challenge the 
decree on the ground that it was obtained by fraud or collusion. Under 
section 115 of the Transfer of Property Act 1882, the forfeiture of a lease 
in fraud of the under-lessee or, where relief against forfeiture is- granted: 
does not annul the sub-lease. : 


10. In such circumstances, it will be open for the sub-lessee to chall- 
enge the decree for recovery of possession passed against the lessee in 
appropriate proceeding. It was so done in the said suit by the sub-lessee 
where his suit was for declaration of his tenancy right independent of the 
lessee and for permanent injunction restraining the landlord decree-holder 
from taking khas possession thereof in execution of the decree against the 
lessee.. 


11.. It thus appears to us that though under the law the decree for 
possession against the lessee is binding on the sub-lease created by him, 
the sub-lessee is entitled to take steps to resist the decree on the above 
grounds as may be available to him. This right does not mean or imply 
that the sub-lessee is entitled on his own to be added as a party in the 
eviction suit against the lessee in his own right when he is not madea 
party and on his case he has an independent right in respect of his tenancy 
and is thus not bound by any decree as may be obtained by the landlord 
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in the eviction suit against the lessee or when the decree was obtained in 
fraud of the sub-lessee. 

12. Mr. Mukherjee ‘has drawn our attention to the decision in (3) 
Bholanath v. Somendra Chandra, AIR 1971 Cal 425 in which it was held 
that in the suit for recovery of possession it is competent for the plaintiff 
to pray for relief against such person as, according to him, may be in poss- 
ession of the suit premises as illegal assignees, transferees or sub-lessees. 
In fact, under the various laws governing “‘premises” tenancies the sub- 
tenants who have been recognised as having a lawful right, are necessary 
parties in the eviction proceedings against the tenant. Under the West 
Bengal Premises Tenancy Act, 1956, under provisions of sub-sections (2), 
(3) and (4) of section 13, the sub-tenants mentioned therein are necessary 
parties in eviction proceedings against the tenants as otherwise the decree 
against the tenant will not be binding on them. 


13. The lease we are concerned with in this proceeding is outside the 
ambit of the said Act. Even so if the landlord in such case elects to sue 
the lessee and the sub-lessees and others who, according to his ‘case in 
the plaint, are in illegal possession of the property through him, such sub- 
lessees and others may defend their tenancy or right claiming independent 
title or statutory protection. But in a suit for eviction of the lessee the 
alleged sub-lessee who is not made a party, in our Opinion, as already 
indicated,is not entitled to be impleaded in such suit on his own to assert 
his alleged independent right or statutory protection as a necessary party. 
The sub-lessee in such a case has his right to assert and defend his right or 
to challenge the decree as being in fraud of his rights all in other appro- 
priate proceedings to be initiated by him. 


“14. The Rule accordingly fails and is discharged. There will be no 
order for costs in the circumstances. 


Sen, J. : I agree. 


N. C. S. 
(CIVIL REVISIONAL JURISDICTION] 
Before Mr. Justice Chittatosh Mookerjee 
Decision : September 8, 1976 
Md. Haidar ssi n fess Petitioner 
Versus 
Naran Ahmed & Ors. itis pi mets Opposite Parties* 


Wakf—Private in character—Suit for removal ‘of Mutwalli— 
Appropriate court to try such suit— District Judge or Court of the lowest 


*Civil Rule no, 3612 of 1975: 
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grade according to sec. 15 C. P. Code—Office of Kəzi, whether dissolved 
exclusively on District Judge—Interpretations as given by decided cases. 


O. P. no. t instituted a suit, inter alia, for removal of defendant no. 
1 from the office of Mutwalli of a private Wakf and for administration of 
the Wakf properties. The suit was filed in the court of the Munsif who 
returned the plaint for presentation to the appropriate court. The Mun- 
sif took the view that the District Judge exercising powers of ‘Kazi’ was 
alone competent to try the suit. Being aggrieved, the plaintiff preferred 
an appeal against the order returning the plaint. The appeal court helg 
that for removal of a Mutwalli a regular suit would lie and accordingly 
it remanded the suit to the court of the Munsif for final disposal of the 
suit. Thereafter, defendant no. 1 came to this court and obtained the 
Rule. 


The question is whether the power of the Kazi to remove a Mutwalli 
has devolved solely upon the District Judge acting as the principal civil 
court from office original jurisdiction or whether the civil courts of diffe- 
rent grades can entertain such suits according to the valuation of the suit. 


The present Wakf being a Wakf of private character, section 14 of 
the Religious Endowment Act and section 92 of the Civil Procedure Code 
1908 would not be applicable. 


HELD: Inthe matter of choosing the appropriate forum in which 
a suit for administration of Waks, public or private, is to be instituted, 
the plaintiff will have to take resort to the procedural law for the time 
beng in force, In that view of. the matter, the appropriate Court to 
entertuin and try the present suit is the Munsif’s court. 
Cases referred to : 
(1) Shama Churn Roy v. Abdul Kabeer, (1898)3 CWN 158 
(2) Muhemad Ismail Ariff v. Ahmed Molla Dawood, ILR (1916) 43 
Cal 1085 : LR 43 IA 127 : 24 CLJ 198 
(3) Alimannessa Bibi v. Abdul Sobhan, ILR (1916) 43 Cal 467 : 22 
CLJ 577 
(4) Mafizuddin v. Rahima Bibi, AIR 1934 Cal 104 
(5) Khan Sahib Abdus Salam Chowdhury v. Hazi Abdul Aziz, (1944) 
48 CWN 465 
(6) Mahammed Abdul Goni Fakir y. Musammat Kulsan Nesta. Bibi, 
(1945) 49 CWN 273 : AIR 1945 Cal 328 
(7) Nimai Chand Adya v. Mir Golam Hossein, ILR 37 Cal 179: (1909) 
14 CWN 535 3 


K. M. Yusuf. .... ws. for the petitioner 
B. C. Dutt, D. S. Mullick, N. A. Choudhury and : 


M.A. Jaffor iss Si for the opposite party No. i 
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The judgment of the Court was as follows : 


Nurun Ahmed, who is the opposite party No. 1 in this Rule brought 
a suit against the present petitioner and others as defendants in the 4th 
Court of the Munsif at Alipore, interalia, for a decree to have the pro- 
perties of a private Wakf known as Badan Bibi Kalimuddin Sarkar Wakf 
Estate ascertained and administered, for rendition of accounts by the 
defendant No. 1 (the present petitioner), for removal of the defendant 
No. | from the managing Mutwalliship and for appointment of. admini- 
strator. The suit was valued at Rs. 500/-. The defendant No. 1 (the 
present petitioner) filed a written a statement contesting the said suit. 


2. The learned Munsif, 4th Court, Alipore by his judgment dated 
27th August, 1974 held that he had no jurisdiction to try the suit, which 
was, interalia,for removal of the defendant No. 1 from managing Mutwalli- 
ship. According to the learned Munsif the learned District Judge exer- 
cising powers of ‘kazi? alone was competent to try the suit. He directed 
return of the plant. The learned Munsif kept the remaining issues in 
the suit open. The plaintiff opposite patty No. 1 being, aggrieved 
by the said order preferred an appeal. The learned Additional District 
Judge, 4th Court, Alipore by his ex-parte judgment dated 5th May, 1975 
reversed the said. decision and set aside the order of the learned Munsif 
for return of the plaint. He held that a regular suit would lie for removal of 
a Mutwalli. The learned Additional District Judge further held that in 
view of Section 15 of the Code of Civil Procedure, the learned Munsif 
was competent to try the suit in question which was valued at Rs. 500/-. 
The learned Additional District Judge remarided the suit for decision on 
other issues and for final disposal of the suit. 


3. The defendant-petitioner being aggrieved by the aforesaid 
appellate order has obtained this Rule. The revisional application was 
filed after the expiry of the prescribed period. Therefore, the defendant- 
petitioner has prayed that the delay of about 51 days in moving this 
Court may be condoned. The petitioner has contended that he was not 
served with notice of the aforesaid Misc-Appeal which was allowed exparte 
by the learned Additional District Judge. As he had no knowledge of 
the appellate ‘order until the date mentioned in his revisional application 
he could not file the said revisional application in time. The Rule raises 
questions about the jurisdiction of the learned Munsif to’ entertain the 
aforesaid suit interalia, for removal of a Mutwalli. I propose first to 
examine the said jurisdictional question and then consider whether the 
petitioner was prevented by sufficient cause from moving this Court in 
time against the appellate order. 


4. Atthe outset it may be pointed out that the plaintiff-opposite 
party No. | brought the aforsaid suit not only for removal of the 
defendant-petitioner from the office of managing Mutwallship of the 


$ . 

194 Md. Haidar v. Nuran Ahmed [1977 (1) CLJ. 
ZE i 

aforesaid Wakf but also for administration of the properties and rendi- 
tion of accounts by the defendant No. 1. Mr. Yusuf. learned Advocate 
for the petitioner did not contend before me that so far as these prayers 
for administration of the Wakf estate and for accounts were concerned, 
the suit which was valued at Rs. 500/- was not triable by he learned 
Munsif. The only contention of Mr. Yusuf is that the District Judge 
who alone has the powers of a Kazican remove a Mutwalli of a Wakf 
estate. Therefore, according to Mr. Yusuf a suit for removal of a 
Mutwalli can be brought only in the Court of the District Judge irrespec- 
tive of the valuation: of such suit. 

_5: The Mahomedan Law recognised the power of the ‘kazi’ to- 
remove a Mutwalli of a Wakf estate, both public and private» Mulla on 
Mahemedan Law (17th Edition) paragraph 213 at page 215 observes that 
a-Mutwalli may be. removed by the Court on proof of misfeasance or 
breach of Trust or if he is otherwise unfit to hold office. See also Tyabji’s 
Muslim Law (4th Edition) paragraph 558 pages 622-624. The question 
__ is-whether the said power of the ‘kazi? to remove a Mutwalli has devolved 

solely upon the District Judge as the principal Civil Court of Original 
Jurisdiction or whether the Civil Courts.of different gradescan entertain 
such suits for removal of Mutwalli according to the valuation of the suits. 
6. The District Judge of a district can exercise his jurisdiction 
under Sections 14 and 18 of the Religious Endowments Act 1863 in cases 
of misfeasance,breach of trust or neglect of duty committed by the trustees, 
managers or supperintendents-etc, or public religious trusts. The section 
92 of the Code of Civil Procedure provides for. institution of suits in 
the principal Civil Court of! Original Jurisdiction or in any other Courts 
empowered in this behalf for obtaining all or any of the’ reliefs specified 
in clauses (a) to (h) of the ma sub-section (1) of Section 92 in respect 
of public trusts. L 
7. Butin the present case the Wakf jn question , isa à private one 
and accordingly the Section 14 of the Religious Endowment Act and 
Section 92 of the Code of Civil Procedure do not apply. T 
8. Majority of the reported decisions of this Courț,are in , respect 
of public Wakfs and the earlier, reported decisions do not further pro- 
nounce whether this power of the removal of a Mutwalli now vested 
upon the District J udge or upon the Civil Courts of the different grades. 
Ameer Ali and Pratt, JJ. in (1) Shama Churn Ray and others v. Abdul 
Kabeer and others, reported in 3 CWN 158, while dealing with a case 
concerning a public Wakf held that Civil Courts of superior jurisdiction 
in the district was vested, generally speaking with the powers exercised 
by a ‘kazi” and, therefore, a ‘sanction of the Judge was essential for 
alienation of a wakf property. Ameer Ali, J. delivering the opinion of 
the Judicial Committee in (2) Mahomed Ismail Arif v. Ahmed Moolia 
Dawood, ILR (1916) 43 Calcutta 1085 : LR 43 TA 127 while dealing with 
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the extent of Courts’ power regarding control.and administration of a ; 
Sunni Jama Masjid dedicated to the worship of . the Sunni Community of - 
Rangoon had observed as follows ;— : TER A STET 

The Mussulman law, like the English law, draws a wide distinction, between 
public and private trusts, Generally speaking, in the case of a wakf or trust — 
created for specific individuals or a determinate body of individuals, the kazi,” 
whose place inthe British Indian system is taken by thé Civil Court, “pas, in! - 
carrying the trust into execution to give effect so far ag possible to the expressed: 
wishes of the founder. With respect, however, to public religious or charitable ' 
trusts, of which a public mosque is a common and well-known example, the 
Kazi’s discretion is very wide. He may not depart from the intentions of the 
founder or from any rule fixed by him as to the objects of the benefaction but 
as regards management which must be governed by circumstances he has com- 
plete discretion. He may defer to the wishes of the founder so far as are con- 
formable to changed conditions and circumstances. but his primary duty is to 
consider the interests of the general body of the public for whose benefit the 
trust is created. He may in his judicial discretion vary any rule of manage- 
ment which he may find either not practicable or not in the best interests of 
the institution. i 


9, It is significant that Ameer Ali, J. in Mahomad Ismail Arif’s case 
(supra) had used the expression ‘Civil Court’ in designating the Court 
which had assumed Kazi powers in respect of Wakfs. No doubt, Sir Asu- 
tosh Mookerjee and Beachcroft, JJ. in (3) Atimannessa Bibi v. Abdul 
Sobhan,ILR (1916) 43 Calcutta 467 had raised a doubt about the extent of 
Civil Courts in relation to private wakf when they observed as follows :— 

“It follows accordingly that a Subordinate Judge, who has not been expressly 

authorised by the Government to exercise functions in connection with the 
administration of wakfs, is not ‘competent to act inthat behalf. Whether a 
District Judge has implied authority to exercise the fuactions performed by a 
quadi under the Mabomedan Law is doubtful, In respect of wakfs which may 
be described as trusts created for public purposes of a religious nature within 
the meaning of sub-section (1) of Section 92 of the Civil Procedure Code, 1908, 
the District Judge may be assumed to have been authorised to discharge the 
functions of a quadi. The real difficulty arises in the case of private Wakfs: it 
is desirabla that to cover such cases the Local Government should authorise 
either District Judges or Subordinate Judges or even Judicial Officers of a lower 
grade. if it be thought desirable. to exetcise the function of a quadi. When autho- 
rity has been so conferred, a question may arise whether the assistance of the 
Court is to be invoked by a suit or by an application, 


But these observations in Atimannessa Bibi v. Abdul Sobhan (supra) were 
held to be obiter by later reported decisions. Jack and Nag, JJ. in (4) Mafi- 
zuddin v. Rahima Bibi, AIR. 1934 Calcutta 104 at page 105 referred to this 
decision but preferred to follow the earlier decision in Shama Churn Ray 
and other’s case (supra). -The learned Judges in AIR 1934 Calcutta 104 
did not also finally decide whether a suit for removal of a Mutwalli should 
be filed in the District Judge’s Court or in the Court of lowest grade 
competent to try such suit. Mitter and Sharpe, JJ. in (5) Khan Sahib 
Abdul Salam Choudhury v. Abdul Aziz, 48 CWN 465 held that the above 
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observations in Atimanessa Bibi y. Abdul Sobhan (supra), regarding the 
functions. of'a Kazi in relation to private wakfs. were obiter.. The learned 
Judges further held that Amer Ali, J. in Mahomad Ismail Arif v. Ahmed 
Motia Dawood (supra) had put it beyond the doubt that the Civil Courts 
in British, India occupy the position of Kaziin the administration of wakfs. 
and no distinction was. drawn by the Privy Council between one court 
and another or between the functions. of the Chief Kazi and of other 
Kazis. Mitter and Sharpe, JJ. in Khan Sahib Abdus Salam Choudhury v. 
Hazi Abdul Aziz (supra) did not consider the further point whether a 
Subordinate Judge can perform. the Judicial functions.of a Kazi. Khundkar- 
and Biswas, JJ. in (6) Atohammed Abdul Gani Fakir v. Musammat Kulsan 
Nessa Bibi XLIX CWN.273 : AIR 1945 Calcutta 328 again considered the 
said question ina second appeal arising out of a suit for removal of a 
Mutwalli.of a private wakf which was filed in Subordinate Judge’s Court at 
Bogra, The Division Bench held that the Subordinate Judge was compe- 
tent to entertain the said suit. Khundkar, J. in his. judgment held that: 
after abolition of the offices of Hindu and Mohammedan Law Officers by 
Act XI of 1864, their functions were carried over to the Civil Courts which. 
thereupon became vested with them: The limits.of the Jurisdiction of those 
Courts. in the matter of suits relating to wakfs being clearly matters of pro- 
cedure were, in the absence of any enactment to the contrary, left to be 
determined by the rules of Civil Procedure Code.. The argument that suits. 
in respect of wakfs of a private character must also be brought in the 
District Judge’s.Court and no other was rejected..Khundkar, J. referred. 
to the observations of Sir Asutosh Mookerjee, J. in (7) Nimai Chand Addya 
v. Golam Hossein, ILR 37 Cal. 179 that the British system: of administra- 
tion of justice differs in so many essential respects from the Mohamme- 
dan system that any analogy between the position ofa Cadi and that of. 
a District Judge would be more or less far-fatched and; therefore, a sanc- 
tion by the Subordinate Judge for the mortgage of Wakf property was as. 
effectual as a sanction by the District Judge. Biswas, J. in his concurring 

judgment in Mahammed Abdul Gani Fakir vy. Musammat Kulsan Nessa 

Bibi (supra) also held that after the abolition of kazis the functions of the 

kazis have been transferred collectively to British Indian Courts. Therefore 
the question as to the proper Court in which suits for the administration 

of wakfs, public or private, will have to be instituted, must be determined 

according to the procedural law.now in foree in British. India. That bein g- 
so, there can be no doubt that leàrned Subordinate Judge was fully compe- 
tent to entertain the present suit, for removal of the Mutwallis of a private 
wakf. The Division Bench on Mahammed Abdul Gani Fakir v. Musammat 

Kulsan Nessa Bibi (supra) agreed with the views of Mitter and Sharpe, JJ. 

in (5) 48 CWN 465 that the above quoted observations in Atimannessa Bibi 

v. Abdul Sobhan was an obiter. The Division Bench in Mohammed Abdul 
Gani Fakir v. Musammat Kulsan Nessa Bibi (supra) has already decided 
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the question mooted in’ the present case before me. The said decision is 
binding upon me. Therefore, I respectfully follow this decision. 

18. I hold that the lower Appellate Court correctly allowed the appeal 
of the plaintiff and remanded the suit for fresh decision on merits. I upheld 
the decision of the lower Appellate Court on merits and the Rule should 
fail. Therefore, it is not necessary to consider whether the delay in pre< 
Ferring the revisional application should bs condoned as prayed for by 
the petitioner. f 

li. In the above view, I discharge this Rule, 

There will be no order as to costs. 

Let the records be sent down immediately. 
È.R. ———— i 


a [CIVIL REVISIONAL JURISDICTION] í 
Before Mr, Justice Purna Chandra Bareoah 
Decision : November 26, 1976 
Radharanran Purkayet peer E Petitioner 
Versus : 
Sadhan Chandra Barik ve iss .. Opposite Party“ 

West Bengal Land Reforms Act (10 of 1956), Sec. 24(3)—Determi- 
nation under—Proceeding—Extent and scope of— Question whether a party 
is bargadar er not, arising ia a suit—Whether such question is to bë 
referred u/s, 21(3)—What authority is competent to decide such question — 
Whether court is competent to decide such issue arising in suit— Exclusive 
Jurisdiction of Bhagchas officer. ; 

In the course of hearing of a suit, a question arose whether the 
defendant: was a bargadar or not. Onan application of the defendant 
for referring the issue to the Bhagchas Officer for determination under 
section 21(3) of the West Bengal Land Reforms Act, the learned Munsif 
held that the dispute between the parties was a matter in the suit and the 
order prayed for would tantamount to passing an interlocutory order in 
the suit and not in a proceeding within the meaning of section 21(3) and 
as-such he had no authority to refer the point at issue to the Bhagchas 
Officer. ‘The defendant’s applications was accordingly rejected. Against 
that order of rejection, the present Rule was obtained. 

-HELD :|' The expression ‘proceeding’ is wide enough to include a - 
suit: If this is not so, then, if any question as to whether a person is a 
bargadar or not arises in a suit, the authority constituted under the Act to 
determine such questions, would have jurisdiction to function. This cannot 
be the intention of the legislature because the legislature had created a 
special authority under the Act for determination such questions. 

Ramapati Ray Sty wee ... for the petitioner 
No one oe SB sis Jor tie opposite party 
*Civil Revision Case no. 2752 of 1975 - 
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The judgment of the Court was as foilows :— t 
The plaintiff-opposite party, Sadhan Chandra Barik, filed a title suit; 
being T.S. No.93 of'1974 in the First Court of the Munsif at Diamond Har- 


. bour against the defendant-petitioner praying for-a declaration of fitle and 


for injunction in respect of the suit land described in schedule Kha’ to the. 
plaint. The defendant-petitioner entered appearance and claimed that he 
was a Bargadar in respect of the suit land and on ‘April 7, 1975 filed an 
application before the learned Munsif for referring to the Bhagchas Officer. 
for a decision of the question whether the defendant was a Bargadar or not 
in accordance with the provisions of section 21(3) of the West Bengal 
Land Reforms Act, 1955 (hereinafter referred to as ‘the Act’). The 


-learned Munsif by order No. 26 dated June 17, 1975 rejected the peti- 


tioner’s application holding, inter alia, that the dispute between the parties 
was the subject matter of a ‘suit’ and the order prayed for would tanta? 
mount to the passing of an interlocutory order in the ‘suit’ as it would 
not be a proceeding and as such as in section 21(3) of the Act the word 
‘proceeding’ and not ‘suit’ has been used he had no authority to refer the 
question to the Bhagchas Officer. This Order of the learned Munsif has 
been impugned in this Rule. 
2. In my view, this application must succeed. Section 21(3) of 

the Act is in the following terms :— 

“I any qiestion as to whether a person is or is not a bargadar alises in the 

course of any proceedings before any Civil or Criminal Court, the Court shalt 

refer it to the officer or authority mentioned in sub-section (1) of section 18 for 

decision,” i 

-3. Itis clear from a reading of the aforesaid sub-section that’ the 
word ‘proceeding’ is wide enough to covera suit. If this was not so, 
then, if a question whether a person was or was nota bargadar arose in 
a suit, then the .authority constituted under the Act to determine this 
question would have no jurisdiction to do. This could not -possibly 
be the intention of the legislature which has created a special 
authority under the Act to determine the aforesaid question. 

_ 4. In the instant case in the course of hearing of the suit a ques- 


tion was raised whether the defendant wasa bargadar or not. The 
petition by the defendant to the court for a reference to the Bhagchas 
Officer is therefore competent and the learned Munsif should have re- 
ferred the matter accordingly urider section 21(3) of the Act to the autho- 
rity contemplated under the Act. 

5. This application accordingly succeeds and the Rule is made ab- 
solute. Order No. 26 dated 17.6.75 passed by the learned Munsif, First 
Court, Diamond- Harbour in Title Suit No. 93/74 is set aside. The 
learned Munsif will refer to the appropriate authority under the Act 
the question whether’the defendant is a bargadar or not and after getting 
a report of the competent authority, he will proceed with the suit in 
accordance with law. There will be no orders as to costs in this Rule. 


T. K. M. 


z 
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{CIVIL REVISIONAL J URISDICTION] 
Before Mr. Justice Nirmal Chandra Mukherji 
Decision : August 13, 1976 ` 
Lakshminarayan Das i e e Petitioner 
l Versus : 
Amalendu Bhattacharyya & Ors, e ssa Opposite parties* 


West Bengal Premises Tenancy Act (12 of 1956), Sec. 17(3)— Appli- 
cation under— Admission of default by defendant— Prayer for permission 
to deposit amount in default on condonatiop of delay—Prayer refused— 
Plea of no relationship of landlord and tenant between parties taken in 
written but is not in petition of objection to application u/s. 17(3)—Plea of 


compliance with requirement U/s. 17(1)—Effect thereof- Application u/s. 
1713) allowed. 


In a suit for ejectment, the plaintiffs filed an application under sec- 
tion 17(3) of the West Bengal Premises Tenancy Act,1956. The defendant 
filed a petition of objection wherein he admitted default but by. way 
explanation he stated that the default occurred due to Circumstances beyond 
«his control and by a separate application under section 151 of the Code 
of Civil Procedure he prayed for allowing him to deposit the arrear dues on 
condonation of delay. The learned Munsif did not accept the defendant’s 
explanation for the delay and rejected his petition under section 151. The 
learned Munsif allowed the plaintiffs’ application under section 17(3). 
Being aggrieved, the défendant challanged the orders of the Munsif- and 
obtained the Rule. The defendant petitioner contended, inter alia, that in 
the written statement the petitioner had made out a clear case that there 
was no relationship. of landlord and tenant between the parties and on that 
pleading an issue was framed by the court. It was urged that when 
such a plea had been taken by the defendant in his written statement the 
learned Munsif ought to have decided that issue first before allowing the 
plaintiffs’ application under section 17(3). : 


_ HELD: It appears that the petitioner in his petition ef objection as 
well as in his. petition under section 15 1, did not raise any plea that there 
was no relationship of landlord and tenant between the parties’ to the suit 
and that the plaintiffs’ suit as framed was not maintainable and that the def- 
endant was nut required to comply with the provisions of sections 17(1). The 
learned M unsif considered those matters and made the impugned , 
order. The learned Munsif was quite right in allowing the application . 


under section 17(3) of the Act in the circumstances of the case. y 
Prafulla Kumar Chatterjee (Sr,) a oe for the petitioner’! 
K. B. Kanjilal re i bas for the opposite parties? 

i 2b 


*Civil Revision Case no. 236 ef 1975. 19 
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The judgment of the Court was as follows :— 


This is an application under Section 115 of the Code of Civil Proce- 
dure and is directed against Order No. 90 dated 6th August, 1974 passed 
by the learned Munsif, 3rd Court, Sealdah, in Title Suit No. 325 of 1970 
by which the learned Munsif rejected the petitioner's application under 
Section 151 C. P. C. and allowed the application of the opposite parties 
under Section 17(3) of the West Benga} Premises Tenaney Act. The 
opposite parties filed a suit for eviction against the petitioner under ‘the 
West Bengal Premises Tenaney Act. On 29th March, 1973 the opposite 
parties filed an application under Section 17(3) for striking out defence 
against delivery of possession on the ground that the defendant had not 
complied with the provisions of Section 17(1) of the Act. On 9th may, 
1973 the defendant filed his written objection to the application under Sec- 
tion 17(3). It was admitted in the written objection that deposits for 
gome months mentioned in the said application could not be made within 
the prescribed period on account of the fact that the defendant was 
attacked with tuberculosis and was confined to bed and on account of 
disturbance and lawlessness prevailing in the locality at the relevant period. 
The defendant after filing written objection also filed an application 
under section 151 for condoning the delay in depositing the aforesaid 
amount on the grounds stated in the application. The plaintiffs filed a 
written objection to the application under Section 151, stating that there 
was no ground for condonation. Both the applications were taken up 
together for hearing. Evidence was also adduced. The learned Munsif 
considering the evidence was not satisfied with the case as made out by 
the defendant and that being so he rejected the application under Section 
151 and refused to condone the delay in depositing the rents. The fearned 
Munsif allowed the application under Section 17(3) holding that the 
defendant failed to comply with the provisions. of Section 17(1) of the Act. 
Being aggrieved by the aforesaid order, the defendant has come up in 
this court. 


2. Mr. Prafulla Kumar Chatterjee (Sr), learned Advocate appear- 
ing on behalf of the petitioner, concedes. that he cannot challenge the 
order passed under Section 151 of ‘the Code. It is submitted that the 
learned Munsif acted illegally in allowing the application under Section 
17(3). It is contended by Mr. Chatterjee that in the written statement 
the petitioner very clearly made out a case that there was no relationship. 
of landlord and tenant between the parties and on the said pleading an issue 
was framed by the court, being Issue No. 2. : “‘Is.there any relationship of ` 
landlord and tenant between the plaintiffs and the defendant”. When 
such a plea was taken by the defendant, the learned Munsif ought to have 
decided whether there was relationship of landlord and tenant between 
the parties before allowing the application under Section 17(3). Mr. 
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Kanjilal, learned Advocate appearing on behalf of the opposite parties 
draws my attention to the statement made in. the petition of objection 
filed by the’ petitioner against the opposite parties’ application under 
Section 17(3). In that written objection no plea was taken that there was 
absence of relationship of landlord and tenant between the parties. 
Rather in paragraph 3 of the said written objection it has been stated that 
the defendant complied with the provisions of Section 17(1) of the West 
‘Bengal Premises Tenancy Act. In the application under Section 151 filed 
by the petitioner, a prayer was made for condonation of delay of certain 
deposits. There also the petitioner did not raise the plea that there was 
no relationship of landlord and tenant and the plaintiffs’ suit as framed 
is not maintainable and the defendant is not to comply with the provi- 
‘sions of Section 17(1). 

3. For the circumstances above, I am of the opinion that the learn- 
ed Munsif was quite right in allowing the application under Section 17(3) 
of the Act. ; 

4. Inthe result, the application fails and the Rule is discharged. 
There will be no order as to costs. 

Let the records be sent down immediately. 

N. C. S. 


` 


[CIVIL APPELLATE JURISDICTION] 
Before Mr. Justice Arun Kumar Janah and Mr. Justice 
Amar Nath Banerjee 
Decision : December 18, 1976 

Gour Chandra Sinha a aie Appellant 
Versus 
Bata Krishna Ghose os eee ... | Respondent* 
Partnership entered into by a government employee, if void under 
Central Civil Service (Conduct) Rules, 1955 framed under Arts. 309 and 
148 of the Constitution of India—Licence issued under the Central Excise 

and Salt Act 1944, to an individual, whether can be used by a partnership. 
Plaintiff who was a government servant entered into a partnership 
with the defendant for manufacture of acids and chemicals. He alleged 
that the defendant ousted: him from partnership, misappropriated its 
funds and set himself up as the sole proprietor of the business. Plaintiff 
instituted a suit against the defendant for dissolution of partnership and 
accounts. The syit was decreed by the Trial Court in favour of the plain- 
tiff. Defendant’s appeal from the decree was dismissed by the lower 
appellate Court. Defendant preferred an appeal to High Court. Appellant 


* Appeal from Appellate Decree No. 1340 of 1972 
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contended that the plaintiff was not a partner but was only a finan- 
cier, that the plaintiff being a government’ servant, the agreement of 
partnership with him was void ab initio and that the licence under the’ 
Central Excise and Salt Act 1944 which came into force in 1961, having 
been issued in the name of the defendant alone in’ 1962, the partnership 
could not carry on business of manufacturing acids and chemicals. 

HELD: There was a partnership between the parties. The plaintiff 
having acted in contravention of rule 12 of the Central Civil Service (Con- 
duct) Rules 1953 might have exposed himself to departmental action against 
him, but for that reason ‘the agreement itself would not become void ab 
initio, ` a aes Sa (Para 6) 

Held further that the production and manufacture of acids and chemi- 
cals was brought within the puryiew of Central Excise and Salt Act 1944 
by a Notification issued by the Central Government in 1961. The licence 
issued under the Act stood in the name of the defendent above. After the 
business of manufacture of acids and chemicals was brought under the 
Central Excise & Salt Act 1944, the Partnership between the plaintiff and 

- the defendant could not carry on such business without obtaining a licence 
from the authority concerned. The licence was obtained by the defendant 
above in his own name describing himself as the proprietor of the Indian 
Acid and Chemical Co. It might have been a wrongfull act on the part of the 
defendant and the plaintiff might have such remedy against the defendant 
as he was entitled to under the law. But it cannot be said that the partner- 
ship whieh existed between the Plaintiff and the defendant continued to 
carry on its business after 1961, although it had no licence granted to it 
under the said Act. The partnership therefore eome toan endon the date 
when manufacture of acids and chemicals was brought under the Act in 
1961. The partnership thus having come to an end by operation of law, 
there could be no question of dissolution of that partnership which was no 
longer there. The plaintiff could have sued the defendant for accounts on 
the ground that as a result of the defendant having obtained a licence in his 
own name, the partnership came to an end and the defendant was liable to 
render aecounts of the partnership business before it thus came to an end. 
But such a suit ought to have been filed within 3 years from the date on 
which the partnership came to an end. The present suit is hopelessly barred 
by limitation. Ss ar Sas iz (Para 7) 

Cases referred to: 

(I) Sukder Singh v. Bhagatram Sardar, AIR 1975 SC 1331 
(2) Chettiar v. Chettiar, 1962 (1) All ER 494 
` (3) Dhirendra Chandra Bose v. Chandra Kanta Roy, 36 C.L.J. 82 
(4) The Dhuri Co-operative-Cum-Marketing-Cum-Processing Society, 
Dhuri v. Budhram and others, AIR 1971 Punjab 134 
Somnath Chatterjee >` ... ae for the Appellant 
Madan Mohan Mullick ee ‘ vast ` for the Respondent 
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The judgment of the Court was as follows :— 


Janah, J. : This second appeal is by the defendant and it arises out 
of a suit instituted by the plaintiff respondent against the defendant appe- 
lant for dissolution of partnership and for accounts. The plaintiff’s case 
is as follows : 


2. The plaintiff and the defendant entered into an agreement of 
partnership dated January 31, 1955 for the purpose of carrying on a busin- 
ess styled as “Indian Acid and Chemical Ce.” for the manufacture of 
heavy chemicals. As the pliantiff was a government servant serving in 
Calcutta Customs he could not actively participate in the management of 
the business. The partners contributed towards the capital of the busi- 
Ifess and also borrowed money from others and invested the same in the 
partnership business. A joint account was opened in the United Industrial 
Bank Ltd., Burrabazar Branch, Calcutta in the name of the plaintiff and 
the defendant. The registered office and the factory of the ‘partnership 
business are situated at 221/2, _Bagmari Road, Calcutta. It was alleged 
that the above premises was originally a rented one and the rent used to 
be paid by the partnership firm. On May 6, 1967, the plaintiff and the 
defendant purchased the structures standing on the land from Surja Prosad 
Poddar who was a thika tenant under the landlord Durlay Chandra 
Khungi. It was alleged that the partners also started two other business 
under the name and style of Eureka Chemical Co. and Indian Acid Co. 
The plaintiff claimed that he had equal share in the said two subsidiary 
business. The plaintiff further alleged that as he was unable to participate 
directly in the management of the business.the defendant in collusion with 
the manager, Suprokash Bose, misappropriated large sums of money out 
of the profits of the partnership business. The plaintiff further alleged 
that in January, 1961 he went to visit different places in India by a condu- 
cted tour known as “Bharat Darshan”. He returned to Calcutta in March, 
1961 and during his absence the defendant in collusion with others closed 
the joint bank account and opened a separte account in the name of Indian 
Acid and Chemical Co. in the State Bank of India, Shyambazar Branch, 
describing himself as the sole proprietor thereof. The said account was 
subsequently transferred to Manicktala Branch of the State Bank of India. 
The plaintiff alleged that in order to actively participate in the management 
of the partnerhsip business the plaintiff voluntarily retired from service on 
June 2, 1965 although in the usual course he would have retired about 
8 years later. After retirement thé plaintiff wanted to take part actively 
in the affairs of the partnership business but the defendant refused to 
allow him to do so. The plaintiff became suspicious and after making 
enquiries he came to know that the defendant had been trying to create 
false evidence to show that the business was his proprietory concern in 
order to oust the plaintiff from the business. The plaintiff further came 
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to know that the defendant had been misappropriating the entire profits 
of the business. The plaintiff accordingly demanded accounts from the 
defendant but the defendant wrongfully refused to render accounts. 
Hence the plaintiff brought the present suit for dissolution of the partner- 
ship and for accounts. 


3. The defendant denied the material allegations in the plaint. He 
‘denied that the plaintiff was a partner in the business run under the name 
and style of Indian Acid and Cehmicals Co. He claimed to be the sole 
proprietor of the said business. It was stated that the alleged agreement 
of partnership was ab initio void and illegal and it was never acted upon 
and that the defendant repudiated the said alleged agreement of the part- 
nership and waived all rights under the same for a period of more than 
6 years before the institution of the suit by his acts, deeds and conducts- 
The defendant asserted that he alone started and carried on the business 
of dealership in acid and chemicals under the name and style of Indian 
Acid and Chemicals Co. from 1952 at 31, Mullick Street, Calcutta, having 
all necessary licences etc. in his own name. Subsequently the business 
was shifted to 221/2, Bagmari Road where the defendant began the busi- 
ness of manufacturing acids since 1955. It was alleged that from time to 
time when he was short of funds for running the business he used to 
borrow money from different sources. The manager, Suprokash Bose, 
is the nephew of the plaintiff. Suprokash introduced the defendant to 
the plaintiff who advanced money to the defendant from time to time as 
temporary accommodation loan. The plaintiff did not enter into the par- 
tnership business as it was nota profitable concern at the time when the 
alleged agreement was signed. It was alleged that the business was run 
and managed by the defendant alone though the plaintiff assured him 
that he would join the same after giving up his service under the Gover- 
nment. The plaintiff never continued or conducted the business asa part- 
ner. It was alleged that in 1955 a Bank Account was opened in the joint 
names of the plaintiff and the defendant but the entire money was paid 
by the defendant alone in the expectation that the plaintiff would con- 
tribute towards the capital as per agreement but the plaintiff failed to do 
_ So. It was further alleged that the rent of premises no. 221/2, Bagmari 
Road was paid by the defendant as proprietor of the business and the 
„structures were purchased in the joint names of the plaintiff and the defe- 
ndant because the plaintiff agreed to advance an accommodation loan of 
Rs. 2250/-. The properties at Bagmari Road are the personal properties 
of the defendant. The defendant alleged that the plaintiff submitted a 
statement in writing before the Income Tax Officer on June 12, 1959 dis- 
claiming any interest in the partnership business. According to the defen- 
dant the plaintiff was merely a financial helper and he was never a partner 
of the business. It was stated by the defendant that the partnership 
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agreement is illegal being opposed to public policy. The defendant accor- 
dingly prayed” for dismissal of the suit. i 


4. As many as 12 issues were framed in the trial court. All these 
issues Were answered in favour of the plaintiff and the suit was decreed. 
The defendant went up in appeal before the Lower Appellate Court but the 
appeal was also dismissed. Against the decision of the Lower Appellate 
Court the present Second Appeal has been preferred by the defendant. 


5. Mr. Chatterjee appearing on behalf of the appellant challenged 
the findings of the courts below on the issue regarding the existence of part- 
nership between the plaintiff and the defendant in respect of the business 
carried on under the name and style “Indian Acid and Chemical Co.” He 
also challenged the finding that the plaintiff had advanced money in the 
shape of capital for the partnership business. According to him, the 
materials on record did not warrant such a: finding. He contended that 
` these findings have been arrived at by drawing unwarranted inferences 
from some of the evidence adduced in the case. He contended that upon 
the evidence on record the courts below ought to have come to the concl- 
usion that whatever money was advanced by the plaintiff was advanced by 
way of temporary accommodation loan for the defendant’s business. Acco- 
rding to him, the courts below ought to have found that there was no 
existence of any partnership between the plaintiff and the defendant. We 
have been taken through the judgments of both the courts below and we 
have carefully considered the materials on record. In our view these 
findings of the courts below are findings on questions of fact which are 
not liable‘to be disturbed in a Second Appeal unless these are contrary to 
the evidence on record or are utterly perverse. These findings arrived at 
by the courts below, therefore, must be’ taken to be binding upon the 
appellant in this appeal. 


6. The next point which has been urged by Mr. Chatterjee in 
support of this appeal is that the agreement of partnership dated- 31. 1.55, 
Ext. I(a), is illegal and void as it is in contravention of the Central Civil 
Service (Conduct) Rules, 1955. According to Mr. Chatterjee the plaintiff 
being admittedly a servant of Central Govt. the agreement of partner- 
ship offends Rule 12 of the said Rules. The relevant portion of Rule 12 
of the aforesaid rules is as follows :— 

“12, Private trade or employment— 

(1) No Government servant shall, except with previous sanction of the 
Government angage directly or indirectly in any trade or business or undertake 
any employment : 

Provided that a Govt. servant may, without such sanction, undertake honou- 
rary work of social and charitable nature of occasional work ara literally, 
artistic or scientific character subject to the condition that his-official duties do 
not thereby suffer; but he shall not undertake or shall discontinue such 
work if so directed by the Government., 
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Explanation : Canvassing by a Government servant in support of the business 
of insurance agency, commission etc. owned or managed by his wife or any 
other member of his family shall be deemed to be breach of the sub-rule. 

(2)... 

Mr. Chatterjee contended that these ples were © denned by the "President 
in exercise of the powers conferred by the proviso to Article 309 and 
clause (v) of Article 148 of the Constitution and therefore these were 
statutory rules. He accordingly contened that the alleged agreement of 
partnership was void and illegal from the very inception as it is in viola- 
tion of a statutory rule which has the force of law. On behalf of the 
respondent Mr. Roy contended that the Central Civil Services (Conduct) 
Rules, 1955 came into force on March 7, 1955 and the disputed partner- 
ship came into existence on January 31,1955 and therefore, the said rules 
would have no application in the present case. Ina answer to this con- 
tention it was pointed out by Mr. Chatterjee that prior to the coming into 
force of the said rules there were similar, rules applicable to all Govern- 
ment servants, namely, the Govt. Servants Conduct Rules. Mr. Chatterjee 
contended that these rules were issued or confirmed under section 96B of 
the Govt of India Act, 1919. He drew our attention to Rule 15 of the 
said Rules which contained similar provisions. It was accordingly con- 
tended by Mr. Chatterjee that the agreement of partnership was void ab 
initio. In support of this contention he relied upon the majority decision 
in (1) Sukder Singh v. Bhagatram Sardar, AIR 1975 SC 1331. It is 
true that statutory rules have the force of law, but an act done in viola- . 
tion of law will not per se render the act void ab initio. Mr. Chatterjee 
also relied upon the decision in (2) Chettiar v. Chettiar, 1962(1) All 
ER 494. In that case the father who owned 99 acres of rubber land 
bought another 40 acres. There were regulations for controlling produc- 
tion of rubber differentiating holdings of more than 100 acres ‘and holdings, 
of less than 100 acres. In order to avoid having to disclose to the 
authority that he held more thari 100 acres the father transferred 40 acres 
in the name of his son. He did not intend to give the land to the son. 
The transfer was effected by a sale. But no consideration was paid. The 
two holdings were treated by the public authorities as two separate hold- 
ings each under 100 acres. Ina suit brought by the father for a declara- 
tion that the son held the land in trust for the father and for an order 
upon the son to re-transfer it to the father, it was held by the Judicial 
Committee that since the father had of necessity to disclose his own 
illegality namely, his deceit of the public administration of the country, 
in order to make out his claim, the court was bound to take notice of 
the illegality and would not lend its aid to the father and would let’the 
legal estate lie where it was, there being no locus poenitentiae as the 
fraudulent purpose had been effected. In that case the plaintiff had 
actually carried out the fraudulent object for which the transfer was 
made in the name of the son, namely, to deceive the public administration, 
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In the present case no fraud has been commited. A similar question 
as is involved in the present case, came up for consideration before 
a Division Bench of this Court in the case of (3) Dhirendra Chandra 
Bose v. Chandrakanta Roy, 36 CLI 82 where their Lordships after a 
careful consideration of various : decisions of this Court as well as of 
other High Courts and also of the Privy Council came to the conclusion 
that although where .an intended fraud has been carried into effect the 
Court will not allow the true owner to resume the individuality which he 
has once cast off in order to defraud others, yet, if he has not defrauded 
anyone, the court will not punish his intention by giving his estate away 
to another whose retention of it is act of gross fraud. It was further 
held that although where an intended fraud has been carried into effect 
the court will not assist the true owner, yet if he has not defrauded any- 
one and the purpose for which the assignment was made has not been 
carried into execution, the mere intention to effect an illegal object does 
not deprive the assignor of his right to recover from the assignee who 
has given no consideration for it. In the present case the plaintiff might 
have acted dishonestly and in contravention of rules of his department, 
but he cannot be said to have acted illegally so as to bring the case with- 
in the scope of the rule that a man is precluded from obtaining relief in 
Tespect of a transaction the purpose of which is illegal and has been 
accomplished. The plaintiff having acted in contravention of Rule 12 of 
the Central Civil Services (Conduct) Rules, 1955 might have exposed 
himself” to departmental action against him, but for that reason the agree- 
ment itself cannot become void ab initio. We are accordingly unable 
to accept the submission made by Mr. Chatterjee in this behalf. Several 
other decisions were cited on behalf of the respective parties but it is 
unnecessary for us to refer to all the decisions having regard to the view 
we have taken above. i 
7. The next branch of Mr. Chatterjee’s argument has been that 
the business of manufacture of acid and chemicals was brought under 
the perview of Central Excises and Salt Act, 1944 in 1961, by a notifica- 
tion issued under the Act, and thereafter the business of manufacture of 
acid and chemicals could not be carried on by the partnership unless it 
had a licence for that purpose. There is no dispute between the parties 
-that the production and manufacture of acid and chemicals was brought 
within the perview of the Central Excises and Salt Act, 1944 by a noti- 
fication issued by the Central Government in 1961. The licence issued 
under the said Act, Ext. 1, stands in the name of the defendant alone. 
The licence was first granted on Ist May, 1962 showing the appellant as 
the proprietor of Indian Acid and Chemical Co. On the question whether 
the business of manufacturing acid and chemicals could be carried on by 
the partnership although the licence stood in the name of the defendant 
alone, the lower appellate court relying upon the decision in (4) The 


, 208 Gour Chandra Sinha v. Bata Krishna Ghose {1977 (1) CLI 


Dhuri Co-operative-cum-Marketing-cum- Processing Society, Dhuri v. Budh 
Ram and others, AIR 1971 Punjab 134 took the view that inspite of the 
licence being in the name of the defendant alone the partnership could 
carry on the business of manufacturing acid and chemicals. The decision 
relied on by the learned Judge has been overruled by a Division Bench 
of the same High Court, reported in AIR 1972 Punjab 185, which has 
taken the view that when a licence is issued in the name of a particular 
person it is that person alone who is entitled to carry on the business 
covered by the licence, and the licencee cannot carry on the business in 
partnership with others. The Division Bench has further held that the 
constitution of a partnership to work a licence issued in the name of a 
partner is illegal. In this connection the Rules framed under the Central 
Excises and Salt Act, 1944 may be referred to. Rule 174 of the said Rules 
is as follows :— 
‘174. Person requiring a licence. 

Every manufacturer, trader or person hereinafter mentioned, shal! be required 
to take out a licence and shall not conduct his business in regard to such goods 
otherwise than by the authority, and subject to the terms and conditions of a 
licence granted by a duly authorised officer in the proper form.” 

Rule 175 provides : 
“Every person desiriog to engage in operations requiring the possession of a licen- 
ce as aforesaid shall apply in writing every year for a licence or renwal thereof 


to the licencing authority who shall be such officer as Central Board of Revenue 
may authorise in this behalf.” 


Sub-Rule (2) of Rule 178 provides that every licence shall be deemed to 
have granted or renewed personally to the licence and no licence shall be 


sold or transferred.” Sub-Rule (4) of the said Rule is as follows:— 

“If the holder of a licence enters into partnership in regard to the business cover- 
ed by the licence he shal! report the fact to the licencing authority within 30 days 
of his entering into such partnership and shall get his licence suitably amended. 
Where a partnersip is entered into, the partoer as well as the original holder of 
a licence sball be bound by the conditions of that licence.” ` 


It is clear from these Rules that the carrying on of any business for 
which a licence is required to be obtained by a person, without obtaining 
such licence, is illegal. In the present case after the business of manufacture 
of acid and chemicals was brought under the Central Excises and Salt Act, 
1944, the partnership between the plaintiff and the defendant could not 
carry on such business without obtaining a licence from the authorities 
concerned. The licence was obtained by the defendant alone in his own 
name describing himself as the proprietor of Indian Acid and Chemical 
Co. It might have been wrongful act on the part of the defendant, and 
the plaintiff might have such remedy against the defendant, as he was 
entitled to, under the law, for such wrongful act on the part of the defen- 
dant. But it cannot be said that the partnership which existed between 
the plaintiff and the defendant continued to carry on its business after 
1961, although it had no licence granted to it under the said Act. The 
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partnership, therefore, came to an end from the date when manufacture 
of acid and chemicals was brought under the aforesaid Actin 1961. The 
partnership thus having come to an end by operation of law there could 
be no question of dissolution of that partnership which was no longer 
there. The plaintiff could have sued the defendant for accounts on the 
ground that as a result of the defendant having obtained the licence in 
his own name, the partnership has come to end, and the defendant is 
liable to render accounts of the partnership business before it thus comes 
toan end. But such a suit ought to have been filed within 3 years from 
the date on which the partnership came to an end. The present suit 
having been filed on February 3, 1976, is hopelessly barred by limitation. 

8. Weare not unmindful of the fact that no issue regarding limi- 
tation was framed in the suit. But it appears from the judgment of the 
trial court (at page 8 of the Paper Book). that the point of limitation 
was urged on behalf of the defendant in the trial court. Moreover, the 
plea of limitation, even if not pleaded by the defendant, ‘the court has to 
dismiss the suit if it finds that the suit is barred by limitation. 

In the above view of the matter the plaintiff is not entitled to get 
any relief in the present suit. The appeal is accordingly allowed. The 
Judgment and decree of the courts below are set aside and the suit is 
dismissed. In the circumstances of the case we make no order as to 
costs.’ E 

Banerjee, F: I agree. 

P. R. 


—— m ee 


[CRIMINAL REVISIONAL JURISDICTION] 
Before Mr. Justice Anil Kumar Sen and Mr. Justice 
~ Ambika Pada Bhattacharya 
Decision : December 24, 1976 


Bishnupada Jana ie a ant - ow. Petitioner 
Versus Ë 
Gurupada Manna & Ors. ae is Opposite Parties* 
` i And 
. Sm. Suprava Dutta & Ors. ais shi Petitioners 
Versus 
State & Ors. sss Opposite Partieg* 


Criminal Procedure Code 1973 (2 of 1974), Secs. 107 & 111— Procee- 
' ding started without complying requirements under Sec. 111—Notice te 
show cause incorporating requirements under section 111—Both orders 
signed by Magistrate— Whether irregularity i is cured—Both orders being 


*Cr. Revision Cases nos. 409 of 1974 and 1685 of 1976. 


` 


` 
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on record, impugned orders are not illegal—Secs. 113, 114 & 117(3) (old 
Code) Considered. 

Two proceedings were initiated under section 107. The respective 
orders of the Magistrate initiating the proceedings were being challenged 
in the two Rules. In these proceedings, there was no separate order of the 

Magistrate complying the requirements under section-111, in the Order Sheet 
but there was such an order incorporated in the prescribed Form of sum- 
mons and there was issuance of summons as per section 113 setting forth ~ 
the substance of the information as required under sec. 111, so that such 
summons was substantially in due compliance with section 114 of the Code. 

- The orders of the Magistrates are impugned on the ground that 
there was no order in writing by the Magistrate setting forth the substance 
of the information received. Now. the question is whether the show 
cause notice that was signed by the Magistrate and issued to the person ` 
concerned can be ‘construed as the order of the Magistrate in writing 
disclosing the substance of information received as qnequiced by sec. 111 of 
the Code. 


HELD: Instead of recording an order disclosing the bilance of 
the informations received in the order sheet, the Magistrate maintained 
în the record a copy of the show cause notice signed by him and said 


‘ show cause notice drawn up and signed by the Magistrate fulfilled all the 


requirements of section I11 inasmuch as it disclosed the substance of the 
information and recorded the same. The conditions required te be fulfilled 
under section 111 were in the order of the Magistrate described as show 
cause notice. It formed part of the record and it could be construed as 
an order of the Magistrate made in due compliance with the conditions 
laid down in section 111. True itis that the said -erder had been described 
as a show cause notice, But it is a part of the Magistrate’s‘record and if it 
fulfils the conditions-as laid down in Sec. 111, it can be construed as an 
order of the Magistrate made in due compliance with the provisions of . Sec. 
111. A separate show cause notice had been issued in proper form upon the 
persons in question. 

; In the above view of the matter itis held that the Magistrate had 
drawn up an order in due compliance with the provisions of sections 107 
and 111 of the 1973 Code and the notice was also issued in compliance 
with the provisions of seetions 113 and'114 of the Code. Thus there is no 
illegality in the impugned orders. - 

Re: Cr. Rev. Case no. 409 of 1974 :—It appears from the records of 
the case that the proceeding was drawn up under S. 107/117(3) of the old 
Code. The inclusion of sec. 117(3) is not warranted by law. In fact, the 
proceeding as drawn up by the Magistrate was one under sec. 107 and sec. 
117(3) does not appear therein. Therefore the proceeding as drawn up does 
not suffer from any illegality. But when the Magistrate made the order 
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under section 117(3), he did it without holding any enquiry as contemplated 

in the several sections proceeding. Therein the Magistrate committed the 

error and as a result thereof, the order as made under section ‘11 7(3) was 
` bad in law and is liable to be set aside. 


Re: Cr. Rev. Case no. 409 of 1974 :—On a perusal of the police 
report, it appears that there was some disputes between the co-shares and 
there was also a civil suit pending in respect of the {dentical property. In 
drawing up the proceeding the Magistrate did not apply his mind property 
to the police report and to the fact that there was a civil suit pending bet- 
ween the parties in respect of the identical property. That being the posi- 
tion, the proceeding ‘as drawn up is bad in law and should be quashed, 
Cases referred to : x 
(1) Madhu Limaye y. Ved Murti, 1972(1) SCA 73, 
(2) Birdhaj Roy v. State, 57 CWN 251 
(3) Nikhilesh Majumdar v. Lina Majumdar, an unreported decision of 
. A. N. Banerjee, J. in Cr. Rev. Cas no. 1121 of 1975 
(4) Amaléndu Ghosh v. Prem Pathak, 80 CWN 933 
_ (5) Zahir Ahmad v. Ganga Prasad, AIR 1963 All 4 
Re. Cr. R. Case no. 409 of 1974 


Ashoke Maity ibe e ees ...for the petitioner 


A. B. Pal ` des i a for the opposite party 

Mrs. Bula Chatterjee vues eae forthe state 
Re: Cr. R. Case no. 1685 of 1976 

Dilip Kumar Dutt and Ajoy Nath Mukherjee... .. for the petitioner 

Dipak Mitra re ae for the opposite party 

R. N. Chakraborty _ AY se ar for the State 


The judgment of the Court was as follows :— 


Bhattacharya, J.: These two revision petitions are directed against 
the order of a Magistrate drawing up a proceeding under S. 107 of the 
Cr. P.C. and a common point of some importance has arisen in these 
rules. The petitioners, in whose favour ‘the rules have been issued 
challenge the order of the learned Magistrate as not in ‘accordance with 
Jaw. The respective orders are alleged to be in violation of S. 107 and 
S. 111 (Old Section 112) of the Cr. P.C. Those proceedings are accordingly 
liable to be quashed. The rules are opposed and it is maintained that 
the proceeding in each case have been. drawn up in due compliance of 
S. 107 and S. 111 (Old Section 112) of the Cr. P.C. The impugned orders 
are similar in both the rules. In Cr. Rev. No. 409 of 1974, the Magistrate 
passed an order on 15.3.74 in the following manner : 

“Draw proceeding under S. 107/117 (3) of the Cr. P.C. (old) against opposite 

party members to show cause as to why they should not be ordered to execute 
a bond of Rs. 500/- each with one sureity of like amount to maintain peace of 
the locality for a period of one year”. 


D 
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2. It appears from the record of the learned Magistrate that there 
had been a police report dated 25.2.74 disclosing the relevant information 
following a petition of Gurupada Manna, opposite party No: 1 praying 
for drawing up of a proceeding against the petitioner and the other oppo- 
site parties. It further appears that the Magistrate drew up a show cause 
notice against the opposite parties stating the substance of the informa- 
tion received by him. This was served upon the opposite parties in the 
proceeding. 

3. Similarly, in Cr. Rev. Case No. 1685 of 1976, the Magistrate 
recorded an order to this effect on 6.8.76. 

“Seen police report. As I am satisfied that the opposite party members are 

people of troublesome character and there is every apprehension of breach of 
peace draw up a proceeding under S. 107 Cr. P.C. against all of them directing 


them to show cause why they would not be asked to execute a bond of Rs. 1000/- . 


each with one surety of like amount and to keep peace for a period of one year 
fixing 28.8.76 for showing cause”. 


4, It appears from the record of the Magistrate that an order was 
drawn up described as a notice on 16th day of August, 1976 which states 
the substance of information and records the satisfaction ofthe Magistrate 
that the person on whom the summons was directed was of troublesome 
character and there was every apprehension of breach of peace. A date 
was given for showing cause as to why the addressee should not be asked 
to execute a bond to keep the peace for a period of one year. 

5. Under the aforesaid circumstances, it is contended on behalf of 
the petitioners that the’ orders of the Magistrate as quoted above and the 
show cause notices as recorded by the Magistrate are not in accordance 
with S. 107, S. 111 (Old Section 112) and S. 114 of the Cr. P.C. Mr. Dutt, 
in arguing one of the cases has drawn our attention to the provision of S. 
107, S. 111 (Old Section 112) and S. 114 of the Cr. P.C. in support of his 
contention that the impugned orders and notices were not in accordance 
with law. Section 107 of the Cr. P.C. empowers an Executive Magistrate 
to require a person to show cause why they should not be ordered to exe- 
cute a bond in keeping peace for such period not exceeding one year pro- 
vided (1) he receives information that the person was likely to commit a 
breach of peace ...<..and the (2) Magistrate was of opinion that there was 
sufficient cause for proceeding in terms of S. 107 Cr. P.C. In the instant 
case the impugned orders of the Magistrate as quoted above would show 
that the Magistrate had received information in respect of the person to 
the effect that he was likely to commit a breach of peace. The Magistrate 
ordered drawing up of a proceeding under S. 107 which reflects the decision 
of the Magistrate on application of mind to the information received. The 
order further shows that the person has been directed to show cause why 
he should not be ordered to execute a bond for keeping the peace. The 
proceeding was however, drawn up in a separate sheet signed by the Magi- 
strate and that was done in the form of a notice to show cause issued to 
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dhe person in question. Mr. Dutt, in support of the rule contends in this 
respect that the show cause notice drawn up and signed by the Magistrate 
was not in due compliance of the provision of S. 111 (Old Section 112) 
of the Cr. P.C. Section 111 enjoins that a Magistrate when acting under 
S. 107 of the Cr. P.C. deems it necessary to require any person to show 
eause under such section he shall make an order in writing, setting forth 
the substance of the information received, the amount of bond to be exec- 
uted, the term for which it is to be in force, and the number; character 
and class of sureties required. Mr. Dutt submits that there is no order of 
the Magistrate in writing setting forth the substance of the information, 
though however, the substance of the information has been incorporated 
in the show cause notice issued upon the person in question. The conten- 
tion in this respect is that there must be a separate order recorded in the 
order sheet setting forth the substance of the information received and 
a copy of such order is to accompany the summons to be issued upon the 
person in question. Since the person against whom the order was made 
was not present in Courfa summons is to be issued requiring him to 
appear under S. 113 of the Cr. P. C. If such person is present in Court 
the order is to be read over to him under S. 112 Cr. P. C. The issue of 
summons under S. 113 of the Cr. P. C., as in these cases must be in due 
compliance of S. 114 of the Cr. P. C. where it has been laid down that 
every summons issued under S. 113 Cr. P. C. shall be accompanied by a 
copy of the order made under’S. 111 Cr. P. C. (Old Section 112). From 
the language used in S. 114 Cr. P. C. Mr.. Dutt wants us to hold that 
there must be a separate order by the Magistrate, a copy of which is to 
accompany the summons. In the instant case, however, there is no such 
separate order of the Magistrate recorded in the order sheet but the 
order is made in the form of asummons and there had been issue of 
summons in due compliance of S. 113 Cr. P. C. setting forth the substance 
of the information as required under S. 111 of the Cr. P. C., so that 
such summons is substantially in due compliance of S. 114 of the Cr. 
P. C. This is how the order and the summons is sought to be upheld as 
made in accordance with law. In support of his contention that there 
must be an order by the Magistrate as distinct from summons under 
S. 111 the Cr. P. C. (Old section 112), Mr. Dutt relies upon some decision 
which were placed before us. He has cited before us a Supreme Court 
decision in 1972 (1) S. C.A. 73 (Madnu Limaye v. Ved Murti), He relies 
in particular upon the observation made by the Supreme Court at page 75 
dealing with the proeedure to be followed by the Magistrate under S. 107 
of the Cr. P. C. 


“The first requirement is that the Magistrate must pass an orderin writing 
setting foeth the substance of the information received, the amount of bond to 
be executed the terms for which itis to be in force and the number, character, 
and class of sureties (if any) required under section 112. This order may be 
passed in the presence of the person to be bound over and even in his absence. 
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This is clear from the provisions of the two sections that follow. Section 113 
deals with the procedure when the person is present-in the Court. Then the 
Magistrate must read over the order to the person and if he so desires, the sub- 
stance of it must be explained to him. When the person is not present in Court, 
the next section applies, The Magistrate shall then issue a summons to him 
to appear and if -heisin custody, the Magistrate sbal! issue a warrant to the 
person who has his custody to produce him before the Court, If thereis need 
of immediate atrest of the person, the Magistrate on the report of the Police 
officer or'upon other information (the substance of which report or information 
isto be recorded in writing by the Magistrate, may issue a warrant for the 
arrest of the person, This section can only be taken if there is reason to fear 
that a breach of the peace cannot be prevented except by the arrest ofthe 
person (Section 114). Whenever a summons or a warrant is issued under S. 114, 
a copy of the order made under S. 112 must be sent.and delivered to the person 
(Section 115). . 

6. Inthe instant cases, the orders of the Magistrate are impugned 
on the ground that there is no order in writing by the Magistrate 
setting forth the substance of the information received as indicated 
in the observation quoted above- Now the question is whether the 
show cause notice that was signed by the Magistrate and issued to 
the person in question can be construed as the order of the Magis- 
trate in writing disclosing the. substance of the information as required 
under S. 111 (Old Section 112) of the Cr. P.C. It is to be noted 
that instead of recording the said order in the order sheet the Magis- 
trate has maintained a copy of «the show cause notice signed by him 
and the said show cause notice drawn up and signed by the Magistrate 
fulfils all the requirements of S. 111 (old Section 112) of the Cr. P. C. 
inasmuch as it discloses the substance of the information and records 
the same. The conditions which are required to be fulfilled under S. 111 
(old section 112) of the Cr. P. C. are (1) written order (2) substance of 
information against the person (3) amount of bond (4) period for 
the bond (5) number, character and class of sureties. ' All these appear 
in the order of the Magistrate described as show cause notice. It forms 
part of the record and it can be construed as an order of the Magistrate 
made in due compliance of the conditions laid down in section 111 (old 
section 112) of the Cr. P. C. It is true that the said order is described as a 
show cause notice. But it is part of the Magistrate’s record and if it fulfils 
the conditions of S. 111 (old Section 112) of the Cr. P. C., it can certainly 
be construed as an order of the Magistrate made in due compliance with 
the provision of §. 111 (old Section 112) of the Cr. P.C. A separate 
show cause notice had been issued in proper form upon the person in 

question. Mr. Dutt has drawn our attention to the provision of S. 114 
`of the Cr. P. C. contendin g that the show cause notice shall be accompa- 
nied by a copy of the order and submits that the show cause notice that 
was issued was not accompanied by any such separate copy of the 
order. He himself has drawn our attention to the form of the show cause 
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notice required to be issued under $. 113 ofthe Cr. P.C. It was Form 
No. 14, Schedule II to the Code. The form so prescribed under S. 113 
of the Cr. P. C. itself states that the substance of the information is to be 
mentioned in the said form wherein the “person is required to -attend 
office of the Magistrate or to show cause why heshould not be required 
to enter intoa bond as ordered. In the instant case the show cause 
notice that had been issued was in identical form No. 14 as prescribed 
under S. 113 of the Cr. P. C. The prescribed form does not provide for 
a separate copy of the order accompanying the summons of the notice. 
The order contemplated under S. 114 of the Cr. P. C. is nothing but an 
order in writing setting forth the substance of the information received 
and if the same is incorporated in the notice there is due compliance of 
the provision of S. 114 of the Cr. P. C. The absence of a separate copy 
of the order is not derogatory to what is contemplated under S. 114 of 
the Cr. P. C. The first part of the notice issued incorporates the order 
Of the Magistrate Stating in writing the’ substance of the information 
received. There is therefore, due compliance of the provision of S. 114 
of the Cr. P. C. by issue of the notice in the form as prescribed in Form 
No. 14 of schedule II. The principle laid down in the Supreme Court 
decision has therefore been duly fulfilled by the order of the Magistrate 
incorporating all the conditions laid down in S. 111 (Old Section 112) of 
the Cr. P. C. Mr. Dutt has also placed before us a Bench decision of 
this Court reported in 57 CWN 251 where also~ the requirements of S. 
107 of the Cr. P. C., S. 112, and S. 114 of the Cr. P. C. (Old) was discus- 
sed. It has been observed that what is important is that the Magistrate 
should record in his order the nature of the imformation received. In 
particular their Lordships were dealing with a case where the accused was 
brought up in custody and there was no occasion to issue notice utider 
S. 114 of the'Cr. P. C. It was observed that it did not do away with the 
necessity of recording by the Magistrate of the substance of the nature 
of information which he had received. In the above case there was no 
issue of a notice in appropriate form and there was no order by the 
` Magistrate recording the substance of the information received. In 
the instant case, there had been show cause notice in due compliance of 
Provision of law as we have noted hereinbefore where the substance of 
the information received was duly recorded by the Magistrate. A similar 
order appearing in the file (though described as a show cause notice) -is 
in substance an order as contemplated under S. 111 of the Cr. P. C. (Old 
112). The instant cases can therefore be clearly distinguished from the 
Division Bench decision of this Court which has „been cited before us. 
The point which arises in these rules now was ‘not the subject matter of 
decision there. © 

> 7. Mr. Dutt however, wants to rely upon two decisions of this 
Court of Single Judge which are said to be in’support of his contention. 


t 
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He has referred to a decision of A. N. Banerjee, J. in Cr. Rey. Case No. 
1121 of 1975 disposed of on 4. 2.76. It has been abserved in respect of 
a notice issued in a proceeding under S. 107 of the Cr. P. C. that the 
notice gave some details, but the notice must be in accordance with the 
erder passed by the learned Magistrate under S. 111 of the Cr. P. C. It 
was further observed that it was incumbent upon the learned Magistrate 
to record in writing the substance of the information received. It thus 
appears that the point which now arises for decision in these rules was 
not entered into by his Lordship and the judgment did not proceed upon 
a consideration of the same. The question whether the order drawn up 
in the form of a show cause notice can be construed as an order of” the 


Magistrate under S. 111 of the Cr. P. C. was not the subject matter of 
decision before Banerjee, J. 


8. The other decision on which Mr. Dutt relies is reported in 80 
CWN 933 (Amalendu Ghosh & Ors. v. Prem Pathak). It was also a decision 
of a Single Judge of this Court where the requirements of S. 107 of the Cr. 
P. C. had been considered. It has been observed in the said decision of the 
learned Single Judge that the general allegations made in the notice de not 
constitute due compliance with the law. It has been further observed that 
the notice was not an order and that the notice was drawn up and issued 
subsequent to the order starting the’ proceeding. His Lordship’s view was 
that there must be an order preceding the notice. It will appear from 
the judgment placed before us that no such contention as is now raised 
came to be considered in the said decision. It was not argued in the above 
case that the notice that was issued could also be construed asan order of 
the Magistrate as contemplated under S. 112 of the Cr. P.C. Simply 
because the said order is headed by a note “show cause notice” it cannot 
reasonably be said that it was not an order of the Magistrate in writing 
fulfilling all the requirements of S. 111 (Old 112) of the Cr. C.P. when 
it does so. The issue of the show cause notice was also in due compliance 
with the provision as indicated hereinbefore. The learned Single Judge 

had no occasion to consider whether the order of the Magistrate as afore- 
~ said can be construed as one under S. 111 (Old Section 112) of the Cr, 
P.C. as it fulfills all the conditions thereunder. 


9. The learned Single Judge in that aforesaid decision has also con- 
demned the proceeding before him on the ground that the Magistrate did 
not express his opinion about the proceeding to say that he was of the 
view that there was sufficient ground for such proceeding. This is one of 
the considerations along with others which prevailed with the learned 
Judge in quashing the proceeding. We are unable to accept the view so 
expressed. What is laid down in S. 107 of the Cr. P.C. is the condition 
precedent for the Magistrate acting under that section. It is incumbent 
upon the Magistrate in such circumstances to fulfill the conditions as laid 
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down in S. 111 of the Cr. P.C. If the Magistrate complies with the provi- 
sions of S. 111 (Old 112) of the Cr. P.C., the order made under S. 107 of 
the Cr. P.C. cannot be impugned as in any way as wrong or illegal. 


10. The learned Advocate for the opposite party has relied upon a 
Bench decision reported in AIR 1963 All. p. 4. In para 24 of the said jud- 
gment the decision proceeds on a consideration of the provision of S. 112 of 
the Cr. P.C. (Old). The relevant portion is quoted below :— 


“The question that now remains for consideration is whether the 
provisions of section 112 have been complied in substance, if not in 
form. Chapter VIII of the Code of Criminal Procedure contemplates 
three things. It contemplates a summons, a warrant and a notice. A 
notice, therefore is not to be confused with summons. Whereas a 
summons and a warrant is issued for the appearance of a person, a 
notice is issued in order to enable him to comply with the directions of 
the Court and to indicate to him the substance of the allegations against 
him so that in the inquiry which is to follow, he may be able to meet 
the case against him. In the present case, the Magistrate issued 
separate notices to each of the persons who were on their trial along 
with the petitioner. A perusal of section 112 would show that if an 
order in writing is passed setting forth the substance of the informa- 
tion received, the amount of the bond to be executed, the term for 
which it is to be in force, and the number, character and class of sure- 
ties and the same is read out to the persons who are being proceeded 
with the same would constitute the notice. Section 112 does not 
speak of a notice different from the order mentioned therein”. 

This observation is in consonance with the finding as indicated above. 


11. For the reasons given hereinbefore, we are of the view that in 
the instant cases the Magistrate had drawn up an order in due compliance 
of the provision of S, 107 and S. 111 (old 112) of the Cr. P.C. and the 
notice that was issued was also in compliance with the provision of S. 113 
and S. 114 of the Cr. P.C. There is no illegality in the impugned orders, 


12. Coming to the merits of the revision Case No. 1685 of 1976 it 
appears that this was drawn up against five persons who are the petition- 
ers before us. In the Application for revision, it has been categorically 
stated that petitioners 2, 3, 4 and 5 do not reside in the disputed property. 
It will appear from the police report that there had been some dispute 
among the co-sharers of premises No. 18/1/D, Manohar Pukur Road and 
there had been alleged attempt of forcible possession of some rooms of 
that building. In view of the categorial allegations that petitioners 2 to 5 
do not reside in that building, there is no basis for the Magistrate to 
draw up a proceeding against them. It is also significant to note that 
two of them are ladies who had been married to the other two 
petitioners. The only other petitioner is also a lady. Ona perusal of 
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the police report, it appears there was some dispute between the co- 
sharers and there is a civil suit pending in respect of the identical pro- 
perty. The learned Magistrate in drawing up a proceeding has not applied 
his mind properly to the police report and to the fact that there was civil 
suit pending between the parties over the identical property. The pro- 
ceeding to our mind, has no basis and is liable to be quashed. 

13. Inthe result, Cr. Revision Case No. 1685 of 1976 is allowed 
and the rule is made absolute and the proceeding drawn up by the Magis- 
trate is quashed. 

14. With regard to Cr. Revision Case No. 409 of 1974 the impugned 
order cannot be successfully challenged on the ground urged which we 
have discussed. It, however, appears that the order shest of the Magis- 
trate dated 15. 3. 74, is to the effect that a proceeding be drawn up under, 
S. 107/117(3) of the Cr. P. C. (Old). The inclusion of S. 117(3) of the 
Cr. P. C. (Old) is not warranted by law. That is the last stage after 
enquiry is completed. In fact, however, the proceeding that was drawn 
up by the Magistrate was one under S. 107 of the Cr. P. C. and S. 117(3) 
of the Cr. P. C. (Old) does not appear therein. The proceeding as drawn 
up does not therefore suffer from any illegality, though the order sheet 
was to the effect as indicated above. It will appear that the Magistrate 
made an order on the next day i. e. 16. 4. 74 to the effect that the opposite 
parties appeared and they were taken to custody and released on bail of 
Rs. 300/- each. This order of the Magistrate dated 16. 4. 74 was 
obviously purported to be made under S. 117(3) (Old) of the Cr. P. C. 
The Magistrate has therefore made this order under S. 117(3) of the Cr. 
P. C. (Old) without holding an enquiry as contemplated in the preceeding 
sections. This order dated 16. 4. 76 is certainly bad in law and is liable 
to be set aside. 


15. In the ‘result, Cr. Revision Case No. 409 of 1974 is disposed 
of in the following manner. The proceeding is not liable to be quashed 
as it isin accordance with law. The order dated 16. 4. 74 is set aside. 
The learned Magistrate will proceed to dispose of the proceeding under 
S. 107 of the Cr. P. C. in accordance with law. Subject to this modifica- 
tion, the rule is discharged. 

Sen, J.: I agree. 

S.P.T. 


ct 
` 
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[CONSTITUTIONAL WRIT JURISDICTION] 
Before Mr. Justice Chittatosh Mookerjee 
Decision : January 28, 1977 
Prabir Kumar Pattanayek eis Petitioner 
Versus 
State of West Bengal & Ors. ae net Respondents* 


West Bengal Land Reforms Act (10 of 1956), Secs. 18 & 21—Refe- 
rence made by Criminal Court to Bhagchas Officer to determine whether a 
person was bargadar—Determination made under section 21(3)— Whether 
such determination is appealable under section 19 —Jnterpretation. 


The question involved is whether a decision of the Bhagchas Officer 

on a reference made by a Criminal Court under section 21(3) of the West 

- Bengal Land Reforms Act is subject to an appeal under section 19 of the 
said Act. 

HELD: A decision upona reference under section 21(3) must be 
considered as a determination under, section 8(2) of the, Act. Section 19 
makes any order under section (8 appealable. The expression ‘any order’ 
in the present context means. every order made under sub-section (1) or 
sub-section (2) of section 18. That being the position, the appeal preferred 
against the determination made under section 18(2) is maintainable. ` 


The West Bengal Land Reforms (Amendment) Act 1974 was enacted 
to exelude the jurisdiction of Civiliand Criminal Gourts to determine the 
question whether or not a person was a bargadar and asa necessary corro- 
lary, the exclusive jurisdiction io determine the said question was conferred 
upon the officers or authorities mentioned in section 18(1). These circums- 

` tances clearly support the view that a decision ona reference under section 
21(3) should be taken as a determination under section 18(2) of the West Ben- 
gal Land Reforms Act. Further, a proceeding under section 23(3) read with 
section 18(2) of the Act is a quasi-judicial proceeding for the determination 
of the status of the parties concerned and affeeting the rights to the property. 
Section 21(1) provides a bar to the jurisdiction of the Civil Court to question 
any order or proceeding under Chapter II of the said Act and the Civil 
Court cannot entertain any suit er proceeding in respect of any matter 
mentioned in Sections 17 and 18. Therefore, it would be logical to interpret 
that the legislative intent was to provide an appeal under section 19 against 
any determination under seetion 18(2) read with section 21(3). 

Case referred to : 


(1) Chapala Bala Adhikari v. Monoranjan Das, 1975(2) CLI 447 


K. K. Dutta si vaN ... for the petitioner 
Aloke K. Biswas a -. for Respondents I te 5 
S. K. Kundu ; r ... for Respondents 6 to Il 


*Givil Rule no. 4771 (w) of 1976 
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The judgment of the Court was as follows :— 


The short point in this Rule is whether a decision of the Bhagchas 
Officer given in a reference made by a Criminal Court under section 21(3) 
of the West Bengal Land Reforms Act is subject to an appeal under 
section 19 of the West Bengal Land Reforms Act. In the present case, 
the learned Sub-Divisional Executive Magistrate Sadar (South), Midnapore 
in a pending proceeding under section 145 of the Criminal Procedure” Code 
made a reference to the Bhagchas Officer, Danton wader section 21(3) 
of the West Bengal Land Reforms Act for a decision whether the oppo- 
site parties to the said proceeding were actually bargadars or not. The 
Bhagchas Officer concerned by his order dated 21st November, 1975 
decided that the opposite parties in the said case were actually bargadars 
of the land in question. Prabir Kumar Pattanayek, the petitioner in the 
present Rule, being aggrieved by the said order preferred an appeal under 
section 19 of the West Bengal Land Reforms Act. The Deputy Collector, 
Midnapore, dismissed the said appeal on the ground that the case did 
not come up under the provisions of section 18 of the West Bengal Land 
Reforms Act but under orders of the Sub-Divisionai Officer (South), Mid- 
napore in consequence of a proceeding under section 145 of the Code of 
Criminal Procedure pending before him. 

2. Ihave considered the question raised in the present Rule in my 

. judgment in (1) Chapala Bala Adhikari v. Monoranjan Das & ors, reported 
in 1975 (2) CLJ., 447. I have pointed out in paragraph 12 of my judg- 
ment in Chapala Bala Adhikari v. Monoranjan Das (Supra) that before the 
insertion of the word ‘otherwise’ in sub-section (2) of section 18 of the 
West Bengal Land Reforms Amendment Act, 1974 the jurisdiction of the 
officer or authority mentioned in sub-section (1) of section 18 to decide the 
question whether a person was a bargadar or not was conditional or 
dependent upon existence of a dispute referred to in sub-section (1) The 
authority or officer in deciding such a dispute under sub-section (1) could 
incidentally determine under sub-section (2) the question whether a person 
was a bargadar or not. The word ‘otherwise’ has ‘been inserted in section 
18 to confer jurisdiction upon the said officers or authorities to decide the 
question whether a person was a bargadar or not or to whom the share 
of produce is deliverable even in the absence of any dispute referred to in 
sub-section (1). After the said amendment of sub-section (2) even if such 
a question arises in any other different way the officers or authorities 

under sub-section (1) of section 18 can assume jurisdiction under sub-section 
(2) and determine the question. I have further observed in Chapala 
Bala’s case (Supra) that section 18 (2) was complementary to section 21 
(3) of the Act. In paragraph 17 of my judgment in the above case, I 
have observed : i 
“Sub-section (3) of section 21 provides for a reference of the question 
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whether a person is a bargadar or not to the officer or authority 
mentioned in section 18 (1) but neither the West Bengal Land Reforms 
Act nor the Rules prescribed under the Act lay down the detailed pro- 
cedure for determination of the said question. Section 20(1) lays down 
that the procedure to be followed in deciding the disputes or appeals 
under Chapter III and the fees to be paid by the parties shall be as 
may be prescribed. Nothing was placed before me to establish that 
uptil now Rules have been prescribed for disposal of the question refe- 
rred under sub-section (3) of section 21. The Rule 6 of the West Bengal 
Land Reforms Bargadar Rules, -1965 which prescribed the manner of 
making an application for decision in respect of the matters referred to 
in sub-section (1) of section 18 is not appropriate in the context of 
section 21 (3). The’ officers or authorities in determining ‘the question 
“referred to them under section 21 (3) undoubtedly exercise quasi-judi- 
cial powers. Therefore they are bound to act in consonance with the 
fundamental principles of justice. The authorities are required to 
give opportunity of hearing to both parties, record evidence if adduced 
by the parties and to decide the question fairly, impartially and obje- 
ctively, i.e. in the manner a tribunal ora quasi-judicial body acts. 
Sub-section (1) of section 19 provides for appeal against any order made 
under section 17 or section 18 except where an order is made with the 
‘consent of the parties to the dispute. The officer or authority menti- 
oned in sub-section (1) of section 18 in determining a question referred 
under sub-section (3) of section 21 exercises his power under secticn 18 
(2). Therefore a determination of the question under section 21(3) 
read with section 18(2) would be appealable. The West Bengal Land 
Reforms Act has not also laid down the procedure to be adopted by 
the civil or the criminal courts after the authorities or officers under 
sub-section (1) of section 18 determine the question referred to them 
under section 21 (3). But the sub-section (1) of section 21 would be 
applicable also in respect of a determination of a question referred 
under section 21 (3). Under sub-section (1) of section 21 no order or 
other proceeding whatsoever made under Chapter III can be questioned 
in any Civil Court and no Civil Court can entertain any suit or proc- 
eeding in respect of any ‘matter mentioned in sections 17 and 18. 
Accordingly a determination of the question referred in section 21 (3) 
cannot be questioned before the Court which had referred the question. 
After receipt of the finding on the question whether a person isa 
bargadar or not, the court will proceed to determine remaining issues. 
3. I find no reason to revise my above views with regard to the scope 
and effect of an order under Section 21(3) of the West Bengal Land 
Reforms Act. In my view, a decision upon a reference under Section 21(3) 
must be considered as a determination under Section 18(2) of the Act. Sec- 
` tion 19 makes any order under Section 18 appealable. The expression 
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‘any order’ in this present context means every order passed under sub- 
section (1) or sub-section (2) of Section 18. Therefore, an appeal against 
a determination made under Section 18(2) would be maintainable. 


4. Mr. Kundu himself drew my attention to the statement of 
objects and reasons of the West Bengal Land Reforms (Amendment) Act, 
1974. Clause (e) of the same stated that the West Bengal Land Reforms 
Act was proposed to be amended to inter-alia provide for exclusive 
jurisdiction. This throws light upon the intention of the legislature in 
enacting the West Bengal Land Reforms (Amendment) Act, 1974. We 
may also take into consideration the state of law before the said amend- 
ment Act of 1974 was passed for ascertaining the intention of the legisla- 
ture. The unamended Section 18(2) confers jurisdiction upon the officers 
and authorittes under Section 18(1) of the Act to only incidentally 
determine the question whether or not a person was a bargadar. The 
West Bengal Land Reforms (Amendment) Act, 1974 was passed to 
exclude the jurisdiction of Civil and Criminal Courts to determine the 
said question of status and as a necessary corrolary, the exclusive juris- 
diction to determine the said question was conferred upon the officers and 
authorities mentioned in Section 18(1). These circumstances clearly 
support the view that a decision in a reference under Section 21(3) should 
be treated as a determination under Section 18(2) of the Act. Further, a 
proceeding under Section 21(3) read with Section 18(2) of the Act isa 
quasi-judicial one for determination of the status of the parties concerned 
and affecting rights to property. Section 21(1) bars the jurisdiction of 
the Civil Court to question the order or proceedings under Chapter II 
of the West Bengal Land Reforms Act and the Civil Court cannot 
entertain any suit or proceeding in respect of any matter mentioned 
in Sections 17 and 18. Therefore, it would be logical to interpret that the 
intention of the legislature was to provide an appeal under Section 
19 against a determination under Section 18(2) read with Section 21(3). 


5. This fortifies my view that a decision on a reference under Sec- 
tion 21(3) should be treated as a determination under Section 18(2) of the 
Act. Inthe above view, the appellate authority clearly committed an 
error of jurisdiction by refusing to entertain the appeal of the present 
petitioner. I make it clear that at this stage I do not propose to decide 
whether there.is any merit in the appeal of the petitioner or not and 
whether the decision of the Bhagchas Officer is correct. I, accordingly , 
make this Rule absolute in part. ° 


6. Leta writ of certiorari issue quashing the order of the Deputy 
Collector, Midnapore dated 9th January, 1976 in Bhagchas Appeal Case 
No. 10 (S) of 1974-75. 


7. Let a writ B&Q Mandamus issue commanding the appellate 


_ 1977 (1) CLJ] Secy. & Treasurer, S. B. of Indiav. K. M. Mukherjee 223 


authority to dispose of tke said appeal in accordance with law. There will 
no order as to costs. . 

8. The said appeal be disposed of as early as possible preferably 
within a period of six months. 

9. No order is necessary in the application. The application is 
disposed of without any order as to costs. 


P.R. 
[CIVIL APPELLATE JURISDICTION] 
Before Mr. Justice Sisir Kumar Mukherjee and 
i Mr. Justice Sudhamay Basu 
Decision : June 13, 1975 
The Secretary and Treasurer, State Bank of Ingia & Ors. . Appellants 
Versus 
K, M. Mukherjee s Respondent* 


Service—Dismissal— Sastry Award 3 as modified by Desai Award— 
Paragraph 521(12)— Whether bindiag on State Bank of India and its em- 
ployees— Whether instant disciplinary proceeding was conducted according 
to Sastry Award—Natural jastice, whether violated in the instant depart- 
mental enquiry—Cross-objectioa— Who can file and when. 

In 1948, the respondent in this appeal was appointed a clerk of the 
Imperial Bank. Subsequently his service was transferred to the State Bank 
of India. In 1961 he was served with a notice to show cause on several 
charges and after a departmental enquiry, he was dismissed on 31.12.62 
by the Staff Superintendent of the State Bank, who was empowered to 
take disciplinary action in terms of paragraph 521(12) of the Sastry 
Award. The order of dismissal was challenged by the respondent herein 
in a-writ petition before the High Court, and a Rule was issued. The 
Rule was made absolute by the trial Court and the order of dismissal 
was set aside. Against that order, the instant appeal was preferred. 

Before the Appeal Court, three points cropped up for consideration. 
The points are: (i) whether the Sastry Award including paragraph 521 
thereof was binding on the State Bank and the writ petitioner; (ii) Whe- 
ther the order of dismissal was effected in terms of the Sastry Award; and 
(iii) whether there was violation of the principles of natural justice in the 
departmental enquiry. 

HELD: The Sastry Award was binding on the State Bank of India. 
The said Award as modified by the Desai Award was also binding 
upon the respondent (writ petitioner). 

The dismissal in the instant case was effected in terms of the Sastry 
Award. e 

*F M. A. no. 258 of 1967 (Mandamus Appeal) 
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The provisions of the Sastry Award can not be modified by any- 
thing contained in the State Bank Act. The efficacy of an award which is 
like a deeree in a civil suit, can hardly be affectéd by the internal regula- 
tions of an institution upon which the Award is binding. 


Principles of natural justice have not been violated in the departmental 
enquiry held in the instant case. 


A preliminary objection was taken by the appellants that it was not 
open to the Respondent to argue against the decision of the trial court as 
no crorss-objection had been filed in connection with the appeal. The 
objection is not tenable. Persons who are aggrieved by the operative 
part of the judgment, are the only persons who can file cross-objections 
which are really substitutes for cross-appeals.- 


Cases referred to: 
(1) State Bank of Hyderabad v. A. Bhide, AIR 1970 SC 196 
(2) State Bank of India v. Nanak Chand, AYR 1965 SC 122 
(3) Panaroms Development (Grilford) Ltd. v. F. F. Fabrics Ltd., 
1971 (3) All ER 18 
(4) State of Mysore v. S S. Makapur, AIR 1963 SC 375 
(5) Collector of Central Excise y. Sanawarmal Purohit, 1969 Assam 
LR (SC) 11 
(6) State of Assam vy. M. K. Das, AIR 1970 SC 1255 
(7) Karuppa Uddayay v. State of Madras, AIR 1956 Mad 460 
Subrata Kumar Roy Chowdhury, Tapash Kumar Banerjee, and 
Subrata Kumar Ray oe sé for the Appellants 
Shyama Prasanna Ray Chowdhury tet .. for the Respondent 
The judgment of the Court was as follows :— 
Basu J.: This appeal is from the Judgment and order passed by D. 
Basu, J. dated the 8th of February, 1967 in Civil Revision No. 199 (W) 
of 1963 by which His Lordship made the Rule absolute and directed the 


appellants to cancel the impugned order contained in annexure (A) to the 
petition. 


2. The respondent petitioner, K.M. Mukherjee, was appointed a 
clerk of the Imperial Bank in March, 1948 by virtue of Section 7 of the 
State Bank of India Act, 1955. The respondent's service was transferred 
from the Imperial Bank to the State Bank of India. On the 18th of Decem- 
ber, 1961 he was served with a notice to show cause on several charges 
while he was working in the pay office of the Dinhata Branch of the Bank 
at Coochbehar. After a departmental enquiry the petitioner was asked to 
show cause why he should not be dismissed from service. Eventually, on 
the 31st of December 1962 the petitioner was dismissed from service by the 
Staff Superintendent of the State Bank who was empowered to take dis- 
ciplinary action in terms of paragraph 521 (12) of an Award given by All 
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India Industrial Tribunal presided over by P. Sastry and popularly known 
as Sastry Award. The said paragraph 521 (12) of the Sastry Award, to 
which the Imperial -Bank of India was a party, required that the Bank 
should decide which officer shall be empowered to take disciplinary 
action in case of each office. The Bank was also, required to make provi- 
sions for appeals against the orders passed in disciplinary matters. It 
was directed further by the said Award that the names of the officers or the 
body who were empowered to pass original orders or hear appeals should 
from time to time be published on the Bank’s Notice Board. In the instant 
case the name of the Staff Superintendent with the status ofa manager 
was notified in terms of the said provision. The order of dismissal was, 
however, challenged by the petitioner in a writ petition before this High 
Court. It was disposed of in his favour by D. Basu, J. as noted above. 


3. The contentions of the petitioner before the Court below were 
first that the authority who appointed the petitioner was the Chief Accou- 
ntant but the dismissal was by the Staff Superintendent who was an officer 
below the rank of the appointing authority ; Secondly, that the enquiry 
was held in contravention of the principles of natural justice. The Court 
below held that the petitioner could not establish that he was appointed 
by the Chief Accountant. It, also, saw no merit in the second contention 
as the terms of the Award could not be enforced by a prerogative writ of 
Mandamus. There were again ‘adequate alternative remedies available. 
The third submission was also negatived because the learned Judge thought 
that the rules of natural justice were not available unless the authority 
had quasi-judicial obligation. As the Bank was not under any duty to 
proceed judicially there was no quasi Judicial obligation. 7 


4. Nevertheless, the learned Court below held that the petitioner was 
entitled to succeed as there was violation of the statutory provision with 
regard to the officer who was empowered to dismiss. This point apparen- 
tly was not taken in the petition. The learned J udge came to the concl- 
usion that the petitioner could be dismissed only by the Local Board or a 
Committee thereof as required by Regulation 55 (1) of the State Bank 
or in any event, by the Central Board. The learned Judge held that the 
provision of paragraph 521 (12) of the Sastry Award could not override 
the statutory provisions of the State Bank of India Act, 1955. According 
to the learned Judge the order of dismissal was ultravires for non-compli- 
ance with the statutory requirements. 


5. In the light of the Judgment, the memorandum of appeal and 
the submissions made on behalf of the appellant and the respondent it 
appears that three points need really be considered in this appeal : (i) whe- 
ther the Sastry Award including paragraph 521 thereof was binding on the 
Bank and the petitioner ; (ii) whether the dismissal in the instant case 
was effected in terms of the said Award; (iii) whether there was violation of 
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the principles of natural justice in the departmental enquiry. Mr. Subrata 
Roy Chowdhury, learned counsel appearing fot the appellant submitted 
that the Sastry Award was binding on the Imperial Bank of India of 
which the respondent was an employee. The Sastry ‘Award was later on 
modified by another Award on the Industrial disputes between certain 
banking companies including the State Bank of India and their workmen, 
given by the.national industrial tribunal, presided over by K.P. Desai on 
the 7th of June 1962. The latter Award, however, did not modify paragraph 
521 of the Sastry Award which related to the procedure for taking disci- 
plinary action dealing with dismissal, suspension etc. The terms of the 
Sastry Award in general, as modified by the Desai Award was in force 
for one year at the relevant time under the Industrial Disputes Act, 1947. 
He submitted that the Award including paragraph 521 was binding on the 
parties. It could not be said that the Award was merely directory or by 
way of instruction. He cited some Supreme Court cases in which the ` 
Sastry Award as to dismissal, suspension and other conditions of service 
were accepted as binding by the Supreme Court. 


6. There is substance in Mr. Roychowdhury’s contention. It seems 
that the binding character of the Sastry Award was never challenged by 
the petitioner. On the contrary, there are allegations in the petition that 
the enquiry was held in contravention of the requirements of paragraph 
521 (12) of the Sastry Award. By a notification dated the Sth of January, 
1952 the Central Government constituted an Industrial Tribunal under 
Section 7 of the Industrial Disputes Act with Sri S.P. Sastry, as the Chai- 
rman popularly known as Sastry Tribunal. Under Section 10 of the 
Indian Industrial Disputes Act, 1947 it also referred to the said Tribunal 

‘for adjudication disputes relating to numerous banks including the Imperial 
Bank of India. It was a comprehensive reference relating, inter alia, to 
methods of recruiiment, conditions of service, termination of employment 
disciplinary actions etc. Schedule I of the notification contains a list of 
banks including the Imperial Bank of India the employers and workmen 
of which were parties to the adjudication. The Tribunal gave an Award 
in March 1953 which was known as the Sastry Award. It appears that the 
parties to the award felt aggrieved and there was an appeal to the Labour 
Appellate Tribunal. Thereafter, the Sastry Award was modified from time 
to time, inter alia, by another Award by a Tribunal presided over by K.P. 
Desai, known as Desai Award. The said modification, however, did not 
alter paragraph 521 of the Sastry Award. The Désai Award was published 
in June, 1962. The dismissal of the petitioner took place on the 31st of 
December, 1962 when the Sastry Award was binding on him. We thus 
find substance in the contention that the provision of the Sastry Award 
were binding on the petitioner who was a workman firstly of the Imperial 
Bank of India and then of the State Bank which was a party to the 
adjudication of disputes which resulted in the Desai Award. There is 
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nothing moreover to indicate that the provisions of the Award, specially 
those contained in paragraph 521, were by way of instructions and not 
mandatory. Paragraph 521 (Il) of the Sastry Award clearly lays down that 
m case of conflict between the terms given in the Award and the procedure 
or rules in force in.any bank regarding disciplinary action the former shall 
prevail over the Jatter. Again validity of the Sastry and the Desai Awards 
seem to be assumed in several decisions of the Supreme Court which enfor- 
ced these Awards. In the case of (1) State Bank of Hyderabad v. V.A. Bhide, 
reported in AIR 1970 S.C. 196 the short question which was to be decided 
was whether the Labour Court was right in holding that the three respon- 
dents could claim the status of supervisors entitled to the supervisory allo- 
wance under the Sastry and Desai Awards. The Court considered the 
relevant provisions of the two Awards for grant of special allowance as 
supervisors. Similarly, in the case of (2) State Bank of India y. Nanak 
Chand. reported in AIR 1965 S. C. 122 the Court considered the Sastry 
Award and held that where three months’ pay and allowance, were paid in 
terms of provisions of paragraph 521 (2c) of the Sastry Award no further 
payment of one month’s wages under proviso to section 33(2) of the Indus- 
trial Disputes Act, 1947 was required. It is not necessary to refer to some 
other cases which were cited at the Bar. What has been noted above 
clearly shows that the Sastry Award was given effeet to and disputes on the 
basis of the validity of the Awards were determined by the Supreme Court. 
We hold that the Sastry Award, as modified by the Desai Award, are 
binding upon the petitioner. ` 
7. On the next question, viz., who was competent to order dismi- 
ssal, it was submitted on behalf of the appellant that the point was not 
taken in the petition and therefore proper materials could not be placed 
before the Court by the Bank. The appellant felt aggrieved that the lear- 
ned Court below while considering this aspect of the matter on his own, 
did not give the Bank an opportunity to place proper materials before him. 
Absence of adequate materials on record is a handicap to this Court as 
well. The available records show that the Staff Superintendent,- Sri S. K. 
Dutta with the rank of a manager was appointed as the authority empo- 
wered to take disciplinary action. The concerned notice was issued “By 
Order” under the signature of Sri B.K. Kancker, Secretary and Treasurer, 
Mr. Subrata Roychowdhury contended with some force that the nomina- 
tion of the officer as disciplinary authority was a function which was not 
normally expected to be exercised by the Central Board or the local Board. 
. It pertained to the mangerial function which properly belong to the Secre- 
tary. The validity of the nomination was never challenged. It was further 
contended that in the absence of any specific provision in the State Bank 
Act there was no bar to the Secretary and Treasurer in making the nomi- 
nation. Reference was made toa decision (3) Panaroms Development 
(Grilford) Limited vs. F. F. Fabrics Limited, reported in 1971(3) All ER 18 
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in which Lord Denning observed that the Secretary’s position was one of . 
great importance. Referring to earlier. decisions such as Bernett Roarea- 
teso v, S. L. T. Co. (1887) 18: O.B.D. 815, George White Church Ltd. v. 
Garanagh, (1902) A.C. 117 and Ruben v. Grest Fingall Consolidated, (1906) 
A.C. 439 it was observed that a Company Secretary is a much more 
important person now-a-days than he was in 1887. ..He is so longer a 
mere clerk. He regularly makes representation on behalf of the Company 
and enters into contracts on its behalf which come within the day to day 
rinnig of the company’s business. Being a chief administrative autho- 
rity/ it was urged, the Secretary was competent to act on behalf of the 
company specially in sphere which were purely managerial in nature. 
Moreover the word “My order” in, the notice itself indicates an authority 
of the Bank. It is possible that the Secretary was authorised by the Local 
Board or the Central Board. 


8. Mr. S. P. Roychowdhury, appearing for the respondent, however, 
referred to Regulation 50 of Schedule II and section 22 of the Imperial 
Bank of India (Act XIVII of 1920) Act by which dismissal could be order- 
ed only by Central Board of by a local Board. According to him, amen- 
ding Act 33 of 1955 retained the said Regulation 50 of the Imperial Bank 
Act in the State Bank Act itself but apparently he was not aware that 
the next amending Act 58 of 1960 by section 2 and the schedule, repealed, 
amongst others things the 5th schedule that retained Regulation 50, in 
the absence of proper materials and averments in the pleadings there is 
nothing before this Court to show that the nomination was not done by 
the Central or the local Board even assuming that it is required so to be 
done. We hold that the dismissal in the instant case was effected in terms 
of the Sastry Award. In view of some contentions raised at the Bar it 
seems necessary to state that the Sastry Award was binding on the State 
Bank and that its provisions could not be modified by any thing contained 
in the State Bank Act. The efficacy of an award which is like a decree - 
in a civil suit can hardly be effected by the internal regulations of an 
institution upon which the award is binding. 

9. As to the third contention a preliminary objection was raised on 
behalf of the appellant that it was not open to the respondent to argue 
against the decision of the Court below as no cross objection was filed. The 
objection is of no substance and we overrule the same. It is only a per- 
son who is aggrieved by the operative part of the judgment who can file 
cross objection which are really substitutes for cross appeals. 

10. The petitioner’s grievance on the score of violation of the prin-' 
ciples of natural justice rests on alleged denial of inspection of certain 
documents and non-supply of a copy of the report of enquiry. A further 
grievance was that he was not allowed to engage a lawyer. It appears 
that the documents of which inspection was sought were not specified. 
The Inquiry Officer made it clear that only those documents which were 
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produced at the enquiry would be shown to the defendant. The Sastry 


` report or any other document. Again a document which was not relied 


on by the Inquiry Officer is not required to be shown to the petitioner. 
Relying on two earlier decisions viz., (4) State of Mysore v. S. S. Makapur, 
reported in AIR 1963 S. C. 375 and (5) Collector of Central Excise v. 
Sanawarmal Purohit, reported in 1969 Assam LR (SC) 11, the Supreme 
Court laid down in the casé of (6) State of Assam v. M. K. Das, reported 
in, AIR 1970 SC 1255 (1260). “‘...... rules of natural justice can be con- 
sidered to‘have been violated only-if the authority concerned acts upon 
information collected by it and the said information has not been disclosed 
to, the. party against whom the material has been used.” Learned Counsel 
appearing for the appellant referred to pages 82, 83, 93 and 100 of the 


* Paper Book and pointed out that éross-examination of witnesses proceeded 


on the basis of documents which were relied on by the Inquiry Officer 
and which were obviously shown to the petitioner. The main charge 
related to deflacation of Rs. 2000/- onthe basis of a draft of Hundi. No 
cross-examination was, however, made in respect of the same. The 
petitioner examined six witnesses. 


Li.. As regards the representation by a lawyer, paragraph 521(10) of 
the Sastry Award provides that the ... petititioner should be permitted to 
defend by a representative of a registered union or with the bank’s per- 
mission by a lawyer. There is nothing to show that any application was 
made to the bank for permission to engage lawyer. At the same time 
the Inquiry Officer’s report at page 59 does not indicate that he was aware 


_ that a lawyer with the permission of the bank could represent an emplo- 


yee. However, in the absence of anything to indicate that the petitioner 
applied for bank’s permission, the fact that the ‘petitioner was not represen- 
ted by a lawyer would not vitiate the proceedings. Absence of a lawyer 
does not necessarily violate the principle of natural justice (See (7) Karu- 
ppa Uddayay v. The State of Madras, AIR 1956 Mad 460). We aie, 
therefore, constrained to negative the submissions made on behalf `of the 
respondent. 
, ` 12. The appeal is allowed. The Judgment and Order of the Court 
below is set aside. The Rule is discharged. - 

There will be no order as to costs. ‘ 

Mukherjee, J.: I agree. 

N. C. S. 
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[SPECIAL JURISDICTION (INCOME TAX} 
Before Mr. Sankar Prasad Mitra, Chief Justice and 
Mr, Justice Samarendra Chandra Deb. 
Decision : December 3, 1976. 


Commissioner of Income Tax, West Bengal-III "s ... Applicant 
Versus 
Messrs. Guest Keen & Nettlefold Ltd. a ... Respondent” 


Surplus realised on the sale of the rights and the rigbts skares — Whe- 
ther assessable as business profit or profit from adventure in the nature of 
trade or capital gains—Income Tax Act, 196). 

The assessee a sterling non-resident company had a controlling in- 
terest in Messrs. Guest Keen Williams Ltd., of India (hereafter referred 
to as the Indian company). It had 14,10,600 ordinary shares of Rs. 10/- 
each in the Indian company. The issued capital of the Indian company 
was divided into 20 lakhs ordinary shares of Rs. 10/- each. The Indian 
Company on May 13, 1960 applied for rights issue of capital at the rate 
of one share for each share held already by a shareholder. The assessee 
held certain shares in a company called Sankey Electrical Stamping 
Private Ltd. and wanted to transfer these shares to the Indian company. 
The Government of India gave approval to the transfer ata price of 
Rs. 165/- per share. The Indian company was permitted to make the 
rights issue at Rs. 28°50 against the face value of Rs. 10/-. In other 
words, the shares could be issued at a premium of Rs. 18°50. In view 
of the assessee’s controlling interest as aforesaid the assessee had to keep ° 
in rediness a little over 4 crores of rupees to subscribe to the rights shares. 
The Government of India permitted the assessee to contribute to the 
rights issue by remittance of £11,25,000 less such sum as might be 
necessary to be paid as capital gains tax to the Indian Government 
as a result of the transfer of the shares by the assessee in Sankey 
Electricals. By a letters dated 21st October, 1960 the Indian Company 
on behalf of its principal i. e., the assessee, asked for an ovdrdraft of 
Rs. 1 lakh for a period of 18 months from the National & Grindlays 
Bank Ltd. to meet the requirements of taking up the rights issue and: 
also the capital tax. The Indian Company also ‘applied to the Reserve 
Bank of India for necessary permission. The loan was obtained with 
-the sanction of Reserve Bank of India. In November 1960 the Indian 
Company on behalf of the assessee gave instruction to a firm of share 
brokers of Calcutta to sell one lakh rights out of the forthcoming entitle- 
ments at the best possible price. The share brokers sold a part of one 
lakh rights. The balance of the sale was stopped by the assessee, 4,25,000 
shares had been kept asa security with the National & Grindlays Bank 
Ltd. in connection with the said overdraft account. In order to sub- 
scribe for the right shares after the sale of 66,900 rights, the’ assessee 

*Income-Tax Reference No. 242 of 1970. 
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subscribed Rs. 4, 00,04,450/-. At the time of assessment for the assess- 
ment years 1961-62 and 1962-63 a question was raised as to whether the 
surplus realised on the sale of the rights and the right shares was assessable 
‘as revenue profit or capital gains. The Income Tax Officer held that the 
assessee was dealer in shares. He was of the opinion that it was an 
adventure in the nature of trade. He taxed the surplus in the said two 
assessment years as business income. On appeal, the Appellate Assistant 
Commissioner held that surplus which the assessee had earned should be 
assessed to capital gains. The Tribunal agreed with the Appellate Asstt. 
Commissioner. 


On a reference at the instance of the Commissioner : 

HELD: (a) In determining whether a transaction was investment-or 
an adventure in the nature of trade, no universal rule or principle can be 
applied. Each case has to be judged on 13 own merit and the Gourt has 
‘to come to a conclusion taking into account the totality of facts and 
circumstances. i 

(b) Where the assessee had a controlling interest in the company 
and the purchase and sale of shares were never in the line of the assessee’s 
business and where the right shares were offered to the assessee on the 
basis of its holding of the original shares and where the assessee in acquir- 
ing the right shares was to retain control over the Company, and‘had sold 
only those shares which it was necessary to sell for the purpose of liquidat- 
ing the ‘overdraft, can lead to the only conclusien that the sales were not 
Part.of business and the surplus is to be treated as capital gain only. 

Cases referred to : , 


(1) G. Venkataswami Naidu & Co. v. Commissioner of Income Tax, 
35 ITR 594 

(2) Commissioner of Income Tax, Nagpur v. Sutlej Cotton Mills 
Supply Agency Ltd., 100 ITR 706 

(3) Dalmia Cement Ltd. v. Commissioner of Income Tax, AIR 1976 


_ SC 2150 

(4) Eames v. Stepnell Properties, 43 Tax Cases p. 678 
B. L. Pal with Prabir Majumder ies ... for the Appellant 
Dr. D. Pal with Pranab Pal aes aes for the Respondent 


The judgment of the Court was as follows :— 

Mitra, C. J. : This is a reference under Section 256 (1) of the Income- 
tax Act, 1961. The assessee is a Sterling Company. It has been asse- 
ssed to income-tax as a non-resident. The assessment relates to the 
assessment years 1961-62 and 1962-63. 

2. The assessee had a controlling interest in Messrs. Guest 
Keen Williams Ltd., of India. It had 14,10,600 ordinary shares of Rs. 
10/- each in the Indian company. The issued capital of the Indian 
company was divided into 20 lakhs ordinary shares of Rs. 10/- each. 
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3. The Indian Company on May 13, 1960 applied for rights 
issue of capital at the rate of one share for each share held already 
by a shareholder. 

4. The assessee held certain shares in a company called Sankey 
Electrical Stamping Private Ltd., and wanted to transfer these shares 
to the Indian Company. The Government of India gave approval to 
the transfer at a price of Rs. 165/- per share. 

5. The Indian Company was permitted to make the rights issue 
at Rs. 28.50 as against the face value of Rs. 10/-. In other words, 
the shares could be issued at a premium of Rs. 18.50. 

6. In view of the assessee’s controlling interest as aforesaid the 
assessee had to keep in readiness a little over 4 crores of rupees to 
subscribe to the rights shares. The Government of India permitted 
the assessee to contribute.to the rights issue by remittance of £ 
11,25,000 less such sum as might be necessary to be paid as capital 
gains tax to the Indian Government as aresult of the transfer of 
the shares by the assessee in Sankey Electricals. Certain other condi- 
tions were also imposed which were not strictly relevant for our 
purposes. 

7. By a letter dated October 21, 1960 the Indian Company 
wrote to the National & Grindlays Bank Ltd., in Calcutta, on behalf of 
its principal, i. e., the assessee before us for an overdraft of Rupees 
one crore fora period of 18 months from about November 15, 1960. 
The necessity for the overdraft was to meet the requirements of taking 
up the rights issue and also the capital gains tax referred to above. 
The Indian Company in its letter to the bank suggested that the 
assessee would during the period of 18 months dispose of part of its 
holdings in the Indian Company. The reason for having a period of 18 
months for such disposal was that the assessee did not want to disturb 
the share market and adversely affect the interest of 11,000 shareholders. 
The Indian Company also applied to the Reserve Bank of India for 
necessary permission. The loan was ultimately granted with the sanction 
of the Reserve Bank. 


8. In November, 1960 the Indian Company on behalf of the assessee 
gave instructions to a firm of share brokers in Calcutta to sell one lakh 
rights out of the forthcoming entitlements at the best possible price. The 
share brokers agreed to sell the rights and sold a part of one lakh rights. 
The balance of the sale was stopped by the assessee, 4,25,000 shares had 
been kept as security with the National & Grindlays Bank Ltd., in con- 
nection with the overdraft account. The amounts realised as a result of 
the sale of a part of the shares were to be credited to the overdraft acc- 
ount which was done. f 
i 9. In order to subscribe for the right shares after the sale of 66,900 
rights, the assessee found the necessary finances as follows : 
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(1) Cash remittance from U.K. (L8;75,000) if 1,16,46,447 
(2) Unutilised loan for the purchase of i 

machinery sia 33,34,133 
(3) Valueof shares transferred to the Indian 

Company at Rs. 165/- per share T: 1,71,59,992 
(4) Overdraft obtained from National & 

Grindlays Bank aus S 78,65,679 


10. There was an exchange difference of Rs. 801/-so that the net 
amount subscribed by the assessee totalled Rs. 4,00,05,450/-. 


1i. Atthe time of assessments for the assessment years 1961-62 
and 1962-63 a question was raised as to whether’ the surplus realised on 
the sale of the rights and the rights shares was assessable as a revenue 
profit or capital gains. The surplus on the sale of rights in the account- 
ing year 1960 came to Rs. 69,518/-. The surplus in 1961 came to 
‘Rs. 32,12,684/-. 

12. The Income-Tax Officer brought these two amounts to tax on the 
basis that the assessee was a dealer in shares. The Income-tax Officer’s view 
was that the assessee did not have any intention of investing Rupees four 
crores in the rights issue and it did not have sufficient funds to that extent. 
He referred to the overdraft to the extent of more than 50% of the money 
required for this purpose and pointed out that the assessee had discharged 
the entire overdraft by the sale of the rights shares which it had taken. 
From these facts the Income-Tax Officer concluded that the assessee had 
not only the intention of making a business profit, but actually took 
steps in that direction by disposal of 1/4th of its rights shares during 
the period ended August 31, 1962. The Income-Tax Officer was of 
opinion that this was an adventure in the nature of trade. He taxed 
these amounts as business income. 


13. The Appellate Assistant Commissioner held that the assessee 
had never been a dealer in shares : that the purpose for acquiring the 
rights shares was to retain control over the Indian Company : that the 
assessee had to borrow money for investment in these shares: and that 
in order to get rid of this debt a block of shares was sold. On these facts 
the Appellate Assistant Commissioner could not conclude that the assessee 
was a dealer in sbares. He held that the surplus which the assessee had 
earned should be assessed to capital gains. 

14. Before the- Tribunal the department argued that there was a 
business or at least an adventure in the nature of. trade. On behalf of 
the assessee it was, pointed out to the Tribunal that the. facts taken asa 
whole indicated that the assessee had to manage the whole situation 


LA 
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carefully keeping in mind the ‘interest of the Indian shareholders also. 
There was no trading in shares at any time and there was no question of - 
any adventure in the nature of trade. 

15. The Tribunal agreed with the Appellate Assistant Commi- 
ssioner that the assessee did not embark upon a business or an adventure 
in the nature of trade. 

16. The following question of law on the application of the Depart- 
ment has been referred to us : 

“Whether, on the facts and in the circumstances of the case, 
the surplus realised on the sale of the rights, and the rights shares 
was assessable as a business profit, or a profit from an adventure 
in the nature of trade, or as capital gains ?” 

17, Mr. Balai Pal appearing for the Revenue has taken the 

following points : 

(i) The question whether a transaction is a part of assessec’s 
business or in any event an adventure in the nature of trade can be 
answered only by taking acomprehensive picture of all the facts 
taken together and not by taking a single fact in isolation. 

(ii) Where a purchase is made with the intention of re-sale, the- 
conduct of the assessee and the circumstances of the case will -prove 
whether the venture is on capital account or is in the nature of 
trade. 

(iti) The relevant facts which are to be kept in view for applying the 
above principles in the present case are : 

(a) The assessee chose to subscribe for the entire block of shares 
which the assessee was entitled to though it did not have gdeguaik 
funds for the purpose. 

(b) It was necessary for the assessee to keep in readiness nearly 4 
crores of rupees. ; 

(c) But the Government of India permitted the assessee to send in 
cash only Rs. 1,16,46,447/-. f 

(d) The assessee was permitted to transfer its shares in an Indian 
Company at the fixed value of Rs. 165 per share. 

(e) The assessee had unutilised loan for purchase of machinery to the 
extent of Rs. 33,34,133/-. 

(f) The assessee borrowed Rs. 78,65,379/-. 

(g) The assessee sold shares to liquidate borrowals of Rs. 78,65, 
379/-. 

18. Mr. Pal proceeds to argue that when the loan was raised 
the shares commanded a premium of at least Rs. 10/- per share. The 
loan was raised with the definite intention to’ liquidate it by selling 
the very shares which were subscribed for with that loan. The asse- 
ssee, therefore, knew that it could not retain those shares as invest- 


ments. It was open to the assessee to renounce the rights issue and 
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subscribe for the shares for which is had funds but the assessee did 
not choose to adopt this course. Moreover the shares were sold 
not to meet a pressing demand because the bank agreed to overdraft 
facilities for 18 months but were sold mùch earlier. 

19. Taking all these factors into consideration, learned counsel 

for the Revenue invites us to hold that the surplus realised by sale of 
‘right shares ought to be treated as profit in an adventure in the nature 
of trade. Itis abvious, according to Mr. Pal for the Revenue, that 
the asset in question was not intended to be an investment nor could 
it be retained as an investment and there was the prospect of making 
a profit by re-sale. The reasonable conclusion would be that the assessee 
entered into this transaction with the expectation of making profit. 
i 20. Our attention has been drawħ to the Supreme court’s deci- 
sions in (1) 35 ITR 594 (G. Venkataswami Naidu & Co. vs. Commissioner 
of Income-tax,) (2) 100 ITR 706 (Commissioner of Income-tax, Nagpur v. 
Sutlej Cotton Mills Supply Agency Lid. and (3) AIR 1976 SC 2150 (Dalmia 
Cement Ltd. vs. The Commissioner of Income-tax). We have also been 
taken through the judgment of the Court of Appeal in (4) Eemes v. 
Stepnell Properties, reported in 43 Tax Cases at p. 678. 

21. It would be enough to refer to the Supreme Court’s observa- 
tions in G. Venkataswami Naidu’s case at p. 610. The Suppreme Court 
says : 

“Tt is often said. that a transaction of purchase followed by resale 
can either- be an investment or an adventute in the nature of 
trade. There is no middle course and no half-way house. This 
statement may be broadly true; and so some judicial decisions 
apply the test of the initial intention to resell in distinguishing 
adventures in the nature of trade from transactions of investment. 
Even in the application of this test distinction will have to be made 
between initial intention to resell at a profit which is present but 
not dominant or sole; in other words, cases do often arise where 
the purchaser may be willing and may intend to sell the property 
purchased at profit, but he would also intend and be willing to 
hold and enjoy it if a really high price is not offered. The inten- 
tion to resell may in such cases be coupled with the intention to 
hold the property. Cases may, however, arise where the purchase 
has been made solely and exclusively with the intention to resell 
at a profit and the purchaser has no intention of holding the 
property for himself or otherwise enjoying or using it. The pre- 
sence of such an intention is no doubt a relevant factor and unless 
it is offset by the presence of other factors it would raise a strong 
presumption that the transaction is an adventure in the nature of 
trade. Evenso, the presumption is not conclusive; and it is con- 
ceivable that, on considering all the facts and circumstances in the 
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case, the court may, despite the said initial intention, be inclined 
to hold that the transaction was not an adventure in the nature 
of trade. We thus come back to the same position and that is 
that the decision about the - character of a transaction in the 
context cannot be based solely on the spplication of any abstract 
rule, principle or test and must in every case depend upon all the rele- 
vant facts and circum-stances.” 

22. Repéatedly decisions have laid down that in determining whe- 
ther a transaction was an investment or an adventure in the nature of 
trade no universal rule or principle can be applied. Each case has to 
be judged on its own merits and the Court has to come to a conclusion 
taking into account the totality of facts and circumstances. 

23. It is in this context ‘that we have to review the facts of the 
instant case. We find that out of 20 lakhs shares of the Indian Company 
the non-resident assessee was holding over 14 lakhs of shares. In other 
words, the assessee had a controlling interest in the Indian Company. 
Secondly, purchase and sale of shares was never in the line of the assessee’s ` 
business. The right shares were offered to the assessee on the basis of 
its holding of original shares. The Government of India did not permit 
remittances of sterling from U.K. except to the extent of Rs. 1,16,46,447/-. 
But the assessee required more than 4 crores of rupees to purchase ail 
the right shares it was entitled to. The assessee was trying to find out 
ways and means of purchasing those right shares. The Government 
permitted certain shares of an Indian Company to be transferred ata 
fixed price. That sale fetched to the assessee Rs. 1;71,59,992/-. The 
assessce had unutilised loan for purchase of machinery to the expent of 
Rs. 33,34,133/-.. The assessee decided upon diverting it to the purchase 

‘of right shares. Then there was the balance of Rs. 78,65,679/-. The 
assessee took an overdraft from the National and Grindlays Bank Ltd. 
Taking all the facts together there appears to be no doubt that the pur- 
pose of the assessee in acquiring the right shares was to retain’ control 
over the Indian Company. This is a finding of fact arrived at by, the 
Assistant Appellate Commissioner which the Tribunal has also accepted. 
The assessee has sold only those shares which it was necessary to sell for 
the pufpose of liquidating the overdraft. The cumulative effect which 
these facts produce on our mind is that the sales were not part’of business 
but the surplus is to be treated as capital gain only. 

24. Our answer to the question referred to is as follows : 

The surplus realised on the sale of the rights, and the rights - shares 
was assessable not as a business profit, not as a profit from an adventure in 
the nature of trade but as capital gains. 

There will be no order as to costs. 

Deb, J. I agree. i 

A.S.G. ———— 


- 
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[| CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Manash Nath Roy 
Decision : February 18, 1977 
Shri Probodh Chandra Roy ae es Petitioner 
Versus : 

Life Insurance Corporation of India & Ors. ... Respondents* 

Constitution (42 Amendment) Act, 1976—Art. 226, — Appointed 
day, 1.2.77—Effect on pending petitions—Abatement—Sec. 58 of Amend- 
ing Act—Alternative remedy available—Effect thereof—whether suit is 
alternative remedy— Procedure: to be followed in disposing of pending 
matters —Maintainability of pending writ petitions. 

. At the hearing of the Rule, the respondents took a preliminary objec- 
tion as to the maintainability of the instant writ application in view of the 
provisions of the Constitution (Forty Second Amendment) Act 1976. In 
particular, it was submitted that the present proceedings have abated. 
In support, section 38 of the Amending Act was referred to. Sec. 58 has 
made special provisions in respect of pending petitions under Article 226 
and in view of Section 38 of the Amending Act, which, has substituted 
a new Article 226 of the Constitution in place of the old Article 226, 
and which has come into effect from February 1, 1977, the procee- 
ding in the instant Rule cannot be continued in view of the availability 
of alternative remedy. provided in the concerned statute and the 
more so when such remedies are still open to the petitioner., 
Relying on the present Article 226(3), it was submitted that even a suit, 
where the petitioner would be able to get his grievances redressed, would 
operate as a bar for maintaining a writ petition, and the same would 
also come within the expression, ‘‘other remedy”. Further, the 
words “any other purpose” in the old Article 226 are omitted in the pre- 
sent Article 226 and clauses (b) and (c) have been purposely inserted 
and for that reason those words ‘any other purpose” have been omitted 
and purposes under the present Article 226, which are there in clauses 
(a), (b) and (c) have been provided and those are provisions for the 
‘infraction of which interference may be made and not for any other pur- 
pose. Even in matters pending prior to 1.2.77 the Court, before exer- 
cising its powers under the present Article 226, must first be satisfied as to 
whether they really come under any of the sub-clauses of the said Article 
226 and then consider if in the event of the said sub-clauses being there on 
the day of issuance.of the Rule, whether such Rule could at all be 
issued. 

HELD: The first part of the old Article 226 which dealt with the 
fundamental rights have been maintained in tact by clause (a) and the words 
“any other purpose” as used in the said old Article 226 have been duly 

*Civil Rule No. 1602(w) of 1969 
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maintained in the present sub-clauses ‘b) and (c). The word ‘law’ as used 
in sub-clause (3) would mean hot only the law for the infractien of and 
under which the applicaiion is made, but also the law which is for the time 
being in force. In cases where the redress of the injuries as referred to in sub- 
clauses (b) and (c) of the present Article 226(1) can be obtained effectively 


“either by way of a suit or by way of other remedy under the connected 


statute, an application will not ordinarily be maintainable and the same 
cannot be entertained. That the suit may also be considered as the other 
remedy, seems to be apparent and clear from the language of the proviso 
to section 58(2) of the Amending Act. But the provisions of sub-clause (3) 
would not come into play in cases of the aetions coming under sub-clause (a) 
of the present Article 226('). 


So, for the proceeding pending prior to 1. 2, 77, the Court will have to 
consider whether such proeeeding really satisfy the tests as laid down in 
Article 226(1!)(a) or (b) or (c) or all of them, before exercising the powers 
under the Article and that too in view ef the special ‘provisions as to pend- 
ing proceedings under the present Article 226, which has been incorporated 
by section 58.of the Constitution Amending Act and that would not be hit 
by Article 226 since the same lays down the procedure to be followed by 
the High Courts or a guide-line for them in entertaining matters under.. Art. 
226 or for interference and has not amerided or changed the provisions of the 
new Article 226 but has also made provisions for -interpreting the same or 
putting the same into action only. In short, the impugned section 58 does 
not parport to change the provisions of the present Article 226. Section 58 
is in consonance with and not against the object either of the Constitution 
or of the said Amending Act. So far as the intending proceedings after. 
1.2.77 are concerned, the Court will also have to be satisfied about the 
-availabllity of the grounds in Article 226(/) (a) or (b) or (c) or all of them 
before entertaining an application and use such power of interference 


- subject to sub-clause (3) which has application in matters coming under 


clauses (b) and (c) and not under clause (a). 

So long as the intended Tribunals are not established in terms of 
Chapter XIVA, the High Couts would retain the power to entertain 
petitions for the issue of Rules. Therefore, cases will not abate on the 


.ground of existence of snch Tribunal in terms of Chapter XIVA till 


the Tribunals are established and the jurisdiction of the Courts are, speci- 
fically ousted. But at the time of hearing of a case, be it pending one or 
one instituted after 1.2.77, Section 58 would come into play automatically 
and the courts intending to interfere in the matter, should at first be satisfied 
that the proceeding is not hit by the several provisions as mentioned in the 
several sub-clauses of the present Article 226. 

The words “other remedy” in Article 226(3) would ordinarily include 
suits but there may be exceptional circumstances, where the High Court, 
inspite of the bar, may entertain are writ application. The language of the 
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“present Article 226 has not created a total ban or bar in respect of the 
igh Courts power of interference in apprepriate cases. 
In all pending cases, where the point as to abatement is raised, the 
Court should and will have to determine the same as a preliminary point. 
Cases referred to : 
(1) Rohtas Industries Ltd. v. Rohtas industries Sal Union, AIR 1976 
SC 425 
(2) State of Kerak v. Mfs. N. Ramaswamy fyer & ‘Ors, AIR 1966 
2 ` SC 1738 
(3) Hill v. G. A. Persons,& Co, Ltd., (1971) All E. R. 1345 
(4) Baleswar Singh v. Commissioners of the Port of ‘Calcutta, (1966) 70 
CWN 786 
(5) Commissioners for the Port of Caicutta v. Bateswar Singh, (1967) 
71 CWN 786 
(6) Century Spinning & Manufacturing Co. Ltd. v. Ulnasnagar Muni- 
cipal Council, AIR 1971 SC 1021 
(7) Secretary of State y. Mask & Co., LR 671. A, 222: 71 CLI 576 
(8) State of U. P.v.-Md. Nooh, AIR 1958 SC 86 
©) A. V. Wenkataswaran v. Rani Chand Sobh-aj Wadhwani, AIR 
196! SC 1506 
(19) ‘MIs. Bahuram Prakash Chandra Maheswari v. Antarim Zila 
Parishad, AIR 1969 SC 556 
(II) L. Hriday Narain v, Income-tax Officer Barielly, AIR 1971 SC 33 
02) N.M.C.S.W. Mills v. Ahmedabad Municipatity, AIR 1967 SC 1801 
(13) K. S. Rashid y Income-tax Faveaiealton Commission, ATIR 1954 
- SC 207 
(4) Sangram v. Election Tribunal, (1955) 1 SCR 1 
(15) Thansingh v. Superintendent of Taxes, AIR 1964.SC 1419 
(16) ` Dwarka Nath v. 1. T. O., AIR 1966 SC 81 
(47) S. T.O. v. Mjs. Srivaratan, AIR 1966 SC 142 
(18) P. K. Banerjee v. L. J. Simonds, AIR 1947 Cal 307 
(19) G. Verappa Pillai yv. Raman and Raman Lid., AIR 1952 SC 192 
(20) M.G. Abrol v. Shaniilal Chotolal & Co., AIR 1966 SC 197 
(21) Calcutta Diseount Co. Lid. v. I. T. O., Calcutta, AIR 1961 
SC 372 
(22) Sajjam Singh v. State of Rojasthan, AIR 1965 SC 845 
(23) Commissioner of Police, Bombay v; Gordhandas Bhanji, AIR 1952 
> SC 16 
(24) Tata Engineering Locomotive Co. Ltd., v. Asst. Commissioner of 
Commercial Taxes, AIR 1967 SC 1401 
Noni Coomar Chakrabartti, Semendra Chandra Bose, 
Dhruba. Kumar Mukherjee, Rathindra Nath Das and 
` Shib Kumar Majumder... for the Petitioner 
Mrigendra Nath Sen and Prosanta Kumar Ghosh ... for the Respondents 
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The judgment of the Court was as follows :— 


The business of the Metropolitan Insurance Co. Ltd., in terms of the 
Life Insurance Corporation Act, 1956 (hereinafter referred to as the said 
Act) was taken over by the Life Insurance Corporation of India (hereir- 
after referred to as the said Corporation) and on such taking over the 
terms of service and conditions of employment of the employees of the 
erstwhile Insurers, here in this case the Metropolitan Insurance Co. 
Ltd., were guided and controlled by the provisions in section 11(1) of the 
said Act. 

2. The petitioner was originally employed under the Metropolitan 
Insurance Co Ltd., in March 1955 as an Assistant in the Head Office and 
duly confirmed thereafter. He has alleged that his family had a business 
known as The Hindusthan Supply Agency, which was solely engaged in 
the supply of Mill-Stores. He has further stated that the said business, 
prior to his father’s serious illness, used to be looked after by him and in 
fact consequent to such illness the said business was ultimately suspended 
completely. It has of course been stated by the petitioner that either 
directly or indirectly he had not engaged himself in any trade or business 
with or in the said business 

3. There were some allegations that the petitioner was contacting 
the policy holders and claimants, who used to come to the concerned 
office’ of the said Corporation for getting necessary payments due to them 
and encash those cheques through the account of the said family business 
and he was associating himself with the same. Such act being contrary to - 
and in contravention of Regulation 27/1 of the (Staff) Regulation, 1960 
(hereinafter referred to as the said Regulations), which lays down that no 
employee or class of employees, shall except with the approval of the 
Corporation, engage directly or indirectly in any trade or business. Since 
the petitioner was found or thought to have acted in contravention of the 
provisions of the said Regulation 27/1, by a letter dated July 3, 1967, he 
was asked to explain the position. Necessary reply was given by the 
petitioner on August 26,1967, wherein he admitted the fact of encashment 
of certain cheques and it was stated that such act was done by him in 
compliance with the requests of some claimants and other colleagues for 
having the cheques encashed through the account of the said family busi- 
ness. It has been stated by the petitioner that the said act was done by 
him without any reward or pecuniary consideration. 

4. Thereafter, a charge sheet was issued against the petitioner on 
August 26,1967, for carrying on business or trade through the said family 
business and more particularly by encashing cross cheques issued by the 
said Corporation and he was asked to put in his written explanation. The 
charges were on three counts and the petitioner denied them by his explana- 
tion dated September 9,1967. Consequent to the charge sheet, the petitioner 
was placed under suspension by an order of August 26, 1967. Then, an 
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enquiry was held, whereupon the petitioner was asked to show cause on 
March 8,1968 as to why he should not be dismissed from the service of the 
said Corporation. The petitioner filed his reply alleging some procedural 
irregularities in the enquiry and categorically denying the charges as framed 
and their bonafide or validity. Such explanations were not accepted and 
as a result thereof, by an order dated May 31,1968, he was dismissed with 
retrospective effect from May 17,1968. From such determination, in terms 
of Regulation 39(1) (g) of the said Regulations, an appeal was preferred to 
the Managing Director of the said Corporation, being the appellate 
authority, and on December 18,1968, the petitioner was informed about the 
rejection of the same. 

5. Thereafter,on April 2, 1969, the present Rule was obtained 
challenging not only the validity, bonafide and legality of the connected 
disciplinary proceedings, but also contending that the steps and actions 
as taken were not only in contravention of the provisions of the said Act 
and the Regulations, but they were also bad for violation of principles of 
natural justice, the more so when the orders impeached, were in violation 
of section 11(1) of the said Act. In fact, it has been contended that 
there was no violation of Regulation 27(1). In any event, it was conten- 
ded that the act and action in finding the petitioner guilty of the charges 
could not be justified on the basis of the findings of the enquiry itself and 
the impugned orders were violative of Articles 14, 16 and 311 of the 
Constitution of India. 

6. In their return to the Rule dated January 4, 1973, the Respon- 
dents have categorically denied the material allegations and they have 
further stated that the actions as taken were justified, becaused of the 
admission by the petitioner in the enquiry to the effect that the proprie- 
torship of the said family business was with him and in fact the same 
remained with him and furthermore he had encashed 136 cheques through 
the account of the said business with Messrs. United Industrial Bank Ltd., 
which was closed in or about June 1957. That apart, it was contended 
that there was no violation of principles of natural justice and the peti- 
tioner was afforded all and due opportunities to effectively represent his 
case. It was also contended that the findings at the enquiry were due and 
they were arrived at on proper appreciation of the relevant available 
evidence on record. The Respondents have also stated that the determi- 
nation in the case Would involve serious and disputed questions of fact, 
and as such no interference should be made. It has also been contended 
that no writ would be available against the said Corporation. 

7. When the hearing of the case was taken up on February 2, 1977, 
Mr. Sen, appearing for the Respondents, took a preliminary point as to 
the maintainability of the petition in view of the provisions of the Consti- 
tution (Forty Second Amendment) Act, 1976 (hereinafter referred to as 
the said amending Act) and in particular, he submitted that the present: 


~ 
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proceedings have abated. He first referred to section 58 of the said 
amending Act, which provides for special provisions as to pending peti- 
tions under Article 226 and lays down that : R 
Section—58: Special provisions as to pending petitions under 
article 226—(1) Notwithstanding anything contained in the Constitution 
every petition made under article 226 of the Constitution before the 
appointed day and pending before any High Court immediately before 
that day (such petition being referred to in this section as a pending 
_ petition) and any interim order (whether by way of injunction or stay 
or in any other manner) made on, or in any proceedings relating to, 
guch petition before that day shall be dealt with in accordance with 
the provisions of article 226 as substituted by section 38. 


(2) In particular, and without prejudice to the generality of the 
provisions of sub-section (1), every pending petition before a High 
Court which would not have been admitted by the High Court under 
the provisions of article 226 as substituted by section 38 if such petition 
had been made after the appointed day, shall abate and any interim 
order (whether by way of injunction or stay or in any other manner) 
made on, or in any proceedings relating to, such petition shall stand 
vacated: 

Provided that nothing contained in this sub-section shall affect the 
right of the petitioner to seek relief under any other law for the time 
being in force in respect of the matters to which such petition relates 
and in computing the period of limitation, if any, for seeking such relief. 
the period during which the proceedings relating to such petition were 
pending in the High Court shall be excluded. 

(3) 
(4) fae vei 
Explanation—In this section, “appointed day” means the date on 
which section 38 comes into- force : 
and submitted that thus in view of the provisions of section 38 of the said 
amending Act, which has substituted a new Article 226 of the Constitution 
of India to the following effect : 

Section—38 : Substitution of new article for Article 226—For 
article 226 of the Constitution, the following article shall be substituted, 
namely :— f 

Power of High Courts to issue certain writs— “226. (1) Notwit- 
hstanding anything in article 32 but subject to the provisions of article 
131A and article 226A, every High Court shall have power, throughout 
the territories in relation to whieh it exercises jurisdiction, to issue to 
any person or authority, including in appropriate cases, any Gover- 
nment, within those territories directions, orders or writs, including 
writs in the nature of habeas corpus, mandamus, prohibition, quo war- 
ranto and certiorari, or any of them,— d 
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(a) forthe enforcement of any of the rights conferred by the 
provisions. of Part III ; or 


(b) for the redress of any injury of a substantial nature by reason 
of the contravention of any other provision of this Constitution or any 
provision of any enactment or Ordinance or any order, rule, regulation, 
bye/law or other instrument made thereunder ; or 

(c) for the redress of any injury by reason of any illegality in any 
proceedings by or before any authority under any provision referred 
to in sub-clause (b) where such illegality has resulted in substantial 
failure of justice. 

(2) The power conferred by clause (1) to issue directions, orders 
or writs to any Government, authority or person may also be exercised 
by any High Court exercising jurisdiction in relation to the territories 

` within whieh the cause of action, wholly or in part, arises for the exer- 
cise of such power, notwithstanding that the seat of such Government 
or authority or the residence of such person is not within those 
territories. 

(3) No petition for the redress of any injury referred to in sub- 
clause (b) or sub-clause (c) of clause (1) shall be entertained if any 
other remedy for such redress is provided for by or under any other 
law for the time being in force. 

(4) 

(5) 

(6) Por 

(7) iss iis sis 
in place of the old Article 226, which was to the following effect :— 

226. (1) Notwithstanding anything in Article 32, every High Court 
shall have power, throughout the territories in relation to which it 
exercises jurisdiction, to issue to any person or authority, including in 
appropriate cases any Government, within those territories directions, 
orders or writs including writs, in the nature of habeas corpus, 
mandamus, prohibition, quo warranto and certiorari, or any of them, 
for the enforcement of any of the rights conferred by Part III and for 
any other purpose. 

(1A) The power conferred by clause (1) to issue directions, 
orders or writs to any Government, authority or person may also be 
exercised by any High Court exercising jurisdiction in relation to the 
territories within which the cause of action, wholly or in part, arises 
for the exercise of such power, notwithstanding that the seat of such 
Government or authority or the residence of such person is not within 
those territories. 

(2) The power conferred on a High Court by clause (1) or clause 
(IA) shall not be in derogation of the power conferred on the Supreme 
Court by clause (2) of Article 32, 
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with effect from February 1, 1977, the proceedings in this Rule cannot be 
continued in view of the provisions for alternative remedy available under 
the said Act by way of Review and Memorium in sections 48 and 49 respe- 
ctively and the more so when such remedies are still opén to the petitioner. 
- Relying on the language of the present Article 226(3), it was also submitted 
by Mr. Sen that even a suit, where the petitioner would be able to get 
his grievances redressed, would operate as a bar for maintaining a peti- 
tion, and the same would also come within the expression “‘other remedy”. 
It was submitted that the words ‘‘any other purpose” as interpreted earlier, 
caused and created difficulties and as such those provisions are absent in 
the present Article 226 and clauses (b) and (c) as mentioned hereinbefore 
have been purposefully inserted and for that reason those words ‘any 
other purpose” have been omitted and purposes under the present Article 
226 which are there in clauses (a),(b) and (c) have been provided and those 
are provisions for the infraction of which interference may be made and 
not for any other purpose. Mr. Sen further submitted that for any 
challenge under the present 226 (a) viz., for the enforcement of any of 
the rights conferred by the provisions of Part III of the Constitution viz., 
for enforcement of rights under Articles 12 to 35, the present Article 226 
(3) would not be a bar, but that would certainly be a bar in respect of 
cases covered by or falling under sub-clauses (b) and (c) as aforesaid. It 
was also submitted by him that even in matters pending prior to February 
1, 1977, the Court, before exercising its jurisdiction under the present 
Article 226, must first be satisfied as to whether they really come under 
any of the sub-clauses of the said Article 226 and consider if in the event 
of the said sub-clauses being there on the date of the issue of the Rule, 
whether such Rules could at all be issued. 


8. . The aforesaid preliminary points, by consent of parties, were 
taken up for consideration first and it was submitted that no determina- 
tion on merits should be made now as the provisions of the present 
transitional Statute must be examined first. Mr. Chakravartti first' placed 
reliance on sections 58 and 38 of the said amendment and submitted that 
although the words “any other purpose” as in old Article 226 have not 
been used in the present one expressly, such terms have been preserved 
in the said sub-clauses (b) and (c). It was submitted by him that the 
language of the said sub-clauses (b) and (c) are illustrative and thus the 
words “redress” which would not mean “remedy”, would not be a bar 
in cases where alternative remedy is available. He submitted that the 
words “any other law for the time being in force asin Article 226(3) 
would not mean and. include a suit because in that case the term “law” 
would have been mentioned or used in sub-clauses (b) and (c). ~ Mr. 
Chakravartti also argued that the provisions of Article 226(3) would not 
be a bar in eases falling under Article 226(1)(a), which deal with Fund- 
amental rights and in fact has in terms preserved the first part of: the old 
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Article 226. In that view of the above it was submitted that the inten- 
tion behind the provisions and that of the amendment, should be con- 
sidered. It may be mentioned that the object of the proposed amendment 
amongst others is to spell out expressly the high ideals of socialism, 
secularism and integrity of the Nation, to make the directive principles 
more comprehensive and give them precedence over those fundamental 
rights which have been allowed to be relied upon to frustrate socio- 
economic reforms for implementing the directive principles. It is also 
proposed to specify the fundamental duties of the citizens and make 
special provisions for dealing with anti-nationa! activites, whether by 
individuals or associations and also to reduce mounting arrears in High 
Courts and to secure the speedy disposal of service, revenue and certain 
other matters of special importance in the context of socio-economic 
development and progress for which it has been considered fit and 
necessary to provide for administrative and other Tribunals for dealing 
with such matters while preserving the jurisdiction of the Supreme Court 
in regard to such matters under Article 136 of the Constitution and as 
such it was thought necessary and expedient to make certain modifications 
in the writ jurisdiction of the High Courts under Article 226. 
9. Mr. Chakravartti submitted that it was never the intention of 
the present amendment to put a restraint on or to restrict the old theory 
that “alternative remedy is not an absolute bar”, which has been duly 
evolved on the basis of judicial interpretation given to the provisions of 
the old Article 226 and the more so when the words ‘‘any other purpose” 
as in that old Article have been maintained in substance by 
Article 226(1)(b) and (c) and the more so when the same has not 
been done‘away with or given a go by. Mr. Chakravartti first refer- 
red to the language of section 45 of the Specific Relief Act and 
then to that of the old Article 226 and submitted that provisions under 
them were silent about the bar on the existence of alternative remedy 
and it is only by way of judicial interpretations, such bar has been im- 
posed. It was submitted that the issue of a writ or for interference in 
this jurisdiction, would bea case of rule of discretion and not rule of 
law and in appropriate cases, the High Court should interfere even if 
there is an alternative remedy, because such remedy is not an absolute 
bar and that too when the same would be available for “any other pur- 
pose”. In support of his contentions, reliance was placed on the deter- 
minations of the Supreme Court in the case of (1) Rohtas Industries Ltd. 
& Anr. v. Rohtas Industries Staff Union & Ors., AIR 1976 SC 425, 
wherein on the question of the power of the High Court it has been 
observed that : $ 
“The expansive and extraordinary power of the High Courts under 
Article 226 is as wide as the amplitude of the language used indicates 
and so can affect any person—even a private individual—and be 
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available for any (other) purpose—even one for which another remedy 
may exist. The amendment to Art. 226 in 1963 inserting Art. 226(1A) 
reiterates the targets of the writ power as inclusive of any person by 
the expréssive reference to ‘the residence of such person’. The 
Supreme Court has spelt out wise and clear restraints on the use of 
this extraordinary remedy and High Courts will not go beyond those 
wholesome inhibitions except where the monstrosity of the situation 
of other exceptional circumstances cry for timely judicial interdict 
or mandate. The mentor of law is justice and a potent drug should 
be judiciously administered. Speaking in critical retrospect and por- 
tentous prospect, the writ power has, by and large, been the people’s 
sentinel on the qui vive and to cut back on or liquidate that power 
may cast a peril to human rights.” 


Mr. Chakravartti has submitted that the remedy or redress as referred to 
in the present Article 226 (3), has reference toa new Chapter XIVA, 
which has been incorporated by way of addition and the “law” as referred 
to therein, has a reference to existing law in terms of Article, 366(10) of 
the Constitution of India and the Rules and Regulations as are in issue 
in this case, would not be “such law” which would come within the pur- 
view of Article 246(3) and unless Tribunals as mentioned or referred to 
in Articles 323A and 323B are set up by the appropriate legislature, this 
Court will have jurisdiction to entertain petitions in all matters where such 
Tribunals are required to be established but in fact have not been estab- 
lished and till then. It was also submitted that in respect of service 
matters and with regard to those services as are referred to in Article 
323A(1), is to the following effect :— 
323A(1)—Parliament may, by law, provide for the adjudication or 
trial by administrative tribunals of disputes and complaints with res- 
pect to recruitment and conditions of services of persons appointed 
to public services and posts in connection with the affairs of the Union 
or of any State or of any local or other authority within the territory 
of India or under the control of the Government of India or of any 
corporation owned or controlled by the Government. 
the appropriate authority would be the Parliament and sub-clauses 2 (d) 
and (e) which are to the following effect : 
(2) A law made under clause (1) may— 
(a) sai acs T an wes see c 
(b) Sss sie dee ae oes a — 
(d) exclude the jurisdiction `of all courts, except the jurisdiction of 
the Supreme Court under article 136, with respect to the disputes or 
complaints referred to in clause (1). 


(e) provide for the transfer to each such administrative tribunal of 
any cases pending before any court or other authority immediately 
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before the establishment of such tribunal as would have been within 

the jurisdiction of such tribunal if the causes of action on which such 

suits or proceedings are based had arisen after such establishment. 

(f) ce Ka . o a 
(8) seo ies sis io A, dhs aie we 

can thus exclude the jurisdiction of this Court, except the jurisdiction of 
the Supreme Court under Article 136, with respect to the disputes and 
complaints in respect of matters as specified in clause (1) and further 
.provide for transferring to each such administrative tribunal, any cases 
pending before this Court immediately before the establishment of such 
tribunal as would have been within fhe jurisdiction of such tribunal, if 
the cause of action on which such suits or proceedings are based had 
arisen after such establishment. It was further submitted by Mr. Cha- 
kravarti that the same would also be the position under Article 323B(2) 
íd) and (e), in respect of Tribunals for other matters, where the State 
Legislatures are empowered to constitute the respective Tribunals. Thus, 
it was submitted that so long such Tribunals are not established, either 
„by the Parliament or by the State Legislature, in respect of the respective 
spheres or matters, the Courts will have the jurisdiction to entertain 
applications for appropriate writs. In support of his contentions that 
there would be no ouster of jurisdiction of this Court unless the necessary 
Tribunals are established, reference was made on the determinations in 
the case of (2) State of Kerala v. M/s. N. Ramaswamy Iyer & Sons. AIR 
1966 SC 1738, wherein it has been observed that : 


“The jurisdiction of the Civil Court may be excluded expressly or 
by clear implication arising from the scheme of the Act. Where the 
Legislature sets up a special tribunal to determine questions relating 

. to rights or liabilities which are the creation of a statute, the jurisdic- 
tion of the Civil Court would be deemed excluded by implication. 

The Travancore-Cochin General Sales Tax Act is a complete code 
dealing with the levy, assessment and collection and refund of tax. 
It authorises investment of power ina hierarchy of authorities to 
administer the Act. For the purpose of making assessment of tax, 
the authorities have power to decide all questions arising before them, 
and the orders of the appellate authorities subject to the exercise of 
revisional jurisdiction under S. 15 are declared final. Liability to pay 
tax arises under and by virtue of the provisions of the Act, and the 
quantum of liability may be determined under the Act alone. The 
jurisdiction of the Civil Court in these matters, was, therefore, im- 
pliedly barred by the scheme of the Act. 

It was also submitted relying on the determination in the case of (3) Hill 
v. C. A. Persons & Co. Ltd., (1971) 3 All ER 1345, that untill and unless 
the respective Tribunals are established, whenever a man has a right the 
law should give a remeby on the application of the Latin maxim ubi jus 


248 Prabodh Chandra Roy v. L. I. C. of India [1977 (1) CLI 


ibi remedium and such principles should enable the Court to step over 
the tripwires of previous cases and to bring the law into accord with the 
needs of the day. Thus, Mr. Chakravartti also contended that unless the 
Tribunals are established, the employees of the category of the petitioner, 
cannot be allowed to be without any remedy in law and as such the exist- 
ing practice of availing of the benefits of the writs, if they are available, 
should be allowed to be continued. In support of his contentions as 
aforesaid, Mr. Chakravartti further placed reliance on the determination 
in tlie case of (4) Baleswar Singh v. Commissioners for the Port of Cal- 
cutta & Ors., 70 CWN 787, where it has been observed that unless 
necessary Rules are framed by the Commissioners for the Port of Caleutta 
under section 31(1)(i) of the Calcutta Port Act, 1890, the stand taken 
by them-that they follow the circulars and administrative instructions of 
the Central Government in such matters, would not in law amount to 
the framing of Rules under the said section. The case as mentioned 
above and the determinations therein have been upheld in appeal in 


the case of (5) Commissioners. for the Port of Calcutta y. Buleswar Singh, 
71 CWN 786. : 


10. It was then submitted by Mr. Chakravartti that the language. 
used in Article 226(3) is “redress” and the Tribunals, when established 
or a Tribunal may not have the power to give necessary redress and in 
any event, when no provision has been made for taking away the jurisdic- 
tion of the High Court anda person comes up after exhausting all the 
available remedies, thé Court should interfere and that too at least in 
the instant case or a case of the present nature, where the petitioner has 
admittedly come up after exhausting the available remedy by way of 
appeal. It was submitted that such lack of jurisdiction should not be 
readily inferred. Mr. Chakravartti contended that under Article 226(3), 
a Civil Suit should not bz considered as an alternative remedy and as 
such a bar for maintaining an application when admittedly, the time cons- 
trued is a suit is expected to be more, the procedure is some what lengthy 
and expensive. In support of his contentions, Mr. Chakravartti relied on 
the determination of the Supreme Court in the case of (6) Century Spinning 
and Manufacturing Co. Ltd & Anr. v. The Ulhasnagar Municipal Council, 
& Anr., AIR 1971 SC 1021, where it has been observed that merely because 
a question of fact is raised, the High Court will not be justified in requi- 
ring the party to seek relief by the somewhat lengthy, dilatory and expen- 
sive process by a Civil Suit against a public body. Reliance was also placed. 
on the case of (7) Secretary of State represented by the Collector of South 
Creot v. Mask & Co., (L.R.) 67 IA 222. The respondents, Mask & Co., 
a firm of marchants, imported a quantity of betel-nuts into British India, 
The Assistant Collector of Customs assessed them for the purposes of duty 
on a tariff valued as “boiled”. The respondents, contending that they 
were raw sliced betel-nuts subject to duty advaloram, appealed from the 
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decision of the Assistant Collector to the Collector of Customs, who 
dismissed the appeal, and on the matter being taken in revision to the 
Government of India, the Collector’s decision was affirmed. 

11. In the suit out of which the appeal arose, the respondents sought 
to recover the excess amount collected from them, under protest, by levying 
duty upon a tariff and not on ad valorem basis. The main question for 
determination in the appeal was whether the order passed by the Collector 
of Customs on the appeal under the provisions of section 188 of the Sea 
Customs Act, 1878, against the assessment of duty by the officer of Cus- 
toms, and which was subsequently affirmed in revision under the provisions 
of section 191 of the Act, constituted a final adjudication, or whether the 
civil courts had jurisdiction to entertain the suit of the respondents. The 
Subordinate Judge held that the Courts had no jurisdiction to entertain the 
suit. An appeal to the High Court (Varadachariar and Pandrang Row, 
JJ.) was allowed, and the Subordinate Judge was directed to proceed to 
dispose of the suit on its merits, and on appeal from the said determina- 
tion of the High Court of Madras, it has been observed that : 

“There is no reason for limiting the words, “any decision or 
order passed by an officer of Customs under this Act” ins. 188 of 
the Sea Customs Act, 1878, to decisions or orders passed by way 
adjudication under s. 182 of that Act. The decision of an officer 
of Customs as to the rate of duty leviable under s. 188 of the Sea 
Customs Act, 1878, from a decision or orders passed by an officer 
of Customs as to the rate of duty leviable under a tariff excludes 
the jurisdiction of the civil courts to entertain a challenge of the 
merits of the decision of the officer of Customs. The provision in s. 
188 that “every order passed in appeal” under this section, shall, 
subject to the power of revision” conferred by section 191, be final, 
“applies equally to appeals against adjudications under s. 182 and to 


appeals against decisions or orders as to the rate of duty leviable 
under a tariff.” 


12. In addition to his submissions that Article 226 (3) 
would not be a bar in respect of cases under Article 226 (1)(a), Mr. 
Chakravartti submitted further that the right to move for enforcement of 
Fundamental Rights, in addition to Articles 16 and 31, which have not 
been suspended by the Proclamation of Emergency, as declared by G.S3.R. 
361 (E) and published in the issue of the Gazette of India (Extraordinary), 
dated June 27, 1965, would also be available for enforcement of rights 
under Articles 14 and 19. It may be mentioned that the said G.S.R. puts a 
restriction on the rights of any person (including a foreigner) to move any 
Court for the enforcement of the rights conferred by Articles 14, 21 and 
22 and further envisages that all proceedings pending in any Court for the 
enforcement of those rights shall remain suspended for the period during 
which the Proclamation of Emergency would continue. It was further 
submitted that even though the said Articles have been suspended during 
the continuance of Emergeney by the Proclamation, the rights under those 
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Articles have not been taken away. They are still subsisting but have been 
kept in animated suspension and as such any challenge on the basis of the 
said Articles and Article 19 which has subsequently been added, should at 
least be entertained for determination in future. It was lastly submitted 
by Mr. Chakravartti that section 58 of the said amending Act is incom- 
petent under Article 368 and the same is rather outside the scope and pur- 
view of the said Article and since the point regarding the Constitutional 
validity of the said section 58, which is a Central law, has been raised or 
is involved in this case, so under Article 226A, the High Court should not 
consider the same or the validity thereof, but in terms of Article 131A as 
incorporated by section 23 of the said amending Act, which is to the 
following effect :— 


131A. (1) Notwithstanding anything contained in any other 
provision of this Constitution, the Supreme Court shall, to the exclusion 
of any other court, have jurisdiction to determine all questions relating 
to the constitutional validity of any Central law. 

(2) Where a High Court is satisfied— 

(a) that a case. pending before it or before a court subordinate to 
it involves questions as to the constitutional validity of any Central law 
or, as the case may be, of both Central and State laws ; and 


(b) that the determination of such questions is necessary for the 
disposal of the case, the High Court shall refer the questions for deci- 
sion x the Supreme Court. 

( s 


(4) 


(5) A a E 
refer the same for the decision of the Supreme Court and till such decision, 
should also, in terms of Article 131A(4), which is in the following terms :— 
131A(4): When a reference is made under clause (2) or clause 
(3), the High Court shall stay all proceedings in respect of the case 
until the Supreme Court decides the questions so referred., 
stay all proceedings in respect of the case. ` 
13. Apart from the cases on the question of alternative remedy as 
mentioned hereinbefore and how far the same operates as a bar, Mr. Cha- 
kravartti relied on the cases of (8) State of U.P. v. Mohammad Nooh, AIR 
1958 SC 86, (9) A.V. Venkataswaran Collector of Customs, Bombay v. 
Ramchand Sebhraj Wadhwani & Anr,. AIR 1961 SC 1506, (10) M/s. Bab- 
uram Prakash Chandra Maheswari v. Antarim Zila Parishad, AIR 1969 
SC 556, and (11) L. Hriday Narain v. Income Tax Officer, Bareilly, AIR 
1971 SC 33 and submitted that the existence of alternative remedy should 
- notalso be considered as a bar in case of an application for a Writ of 
Certiorari although the case may be different in respect of an application 
for a writ of or a writ in the nature of Mandamus. It was submitted 
further that there may be cases where remedy available is not adequate viz., 
in cases where resort to the same would not secure the relief, which the 
action complained of demands, e.g., where interim relief will not be avai-- 
lable by reason of a statutory notice which is required by the provisions 
of the section 80 of the Civil Procedure Code or where it would be futile 
to drive a party to an alternative remedy, e.g. when an appellate authority 
has prejudged the issue and the authority whose order is impugned, has 
acted under the general or special directions of the appellate authority, a 
suit should not be treated as “‘other remedy” in terms of the present 
Article 226 (3). : 
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14. Inthe old Article 226, there was no mention or any restriction 
imposed on the Court’s power to exercise the jurisdiction in a writ pro- 
ceeding, where there was any other alternative remedy available. But 
following the English principles and practice, where the very definition of 
prerogative writs have been held to be or considered to be an extra- 
ordinary remedy, to be considered in the absence of any other adequate 
remedy, determinations have been made by necessary judicial pronounce- 
ments that the existence of an alternative remedy is not an absolute bar to 
the exercise of jurisdiction or entertaining an application in view of such 
available alternative remedy and in appropriate cases, where such avail- 
able remedy was not efficacious, the Courts could interfere. In fact 
under the old Article 226, the Constitution of India has adopted the 
‘nomenclature of the English writs and as such the English principles 

relating to the writs were available so long as they were not opposed to 
the Constitution. 

15. Under the Specific Relief Act, prior to the coming into force 
of the old Article 226, the High Court’s power to make an order was 
subject to the condition that the applicant had no other specific and 
adequate legal remedy. Such provision in the proviso to section 45(d) con- 
tained the general principles as to Mandamus. Such principle was appli- 
cable to the High Court under the said old Article 226. Mandamus is- 
no doubt a discretionary remedy and the purposes of the same “‘is to 
supply defects of justice; and accordingly it was issued, to the end that 
justice may be done, in all cases where there is a specific legal right and 
no specific legal remedy for enforcing such right and the same could be 
issued in cases where, although there is an alternative legal remedy, yet, 
as has been held in the case of (12) N. M. C. S. & W. Mills v. Ahmedabad 
Municipality, AIR 1967 SC 1801 that such mode or redress is less con- 
venient, beneficial and effectual. Thus, Mandamus could not issue under 
the old Article 226, where there was an alternative and adequate remedy 
to meet the needs of the case. It is also not necessary that the alternative 
remedy should be more or less of the same character, if not indentical 
with, the one asked for under the writ but such remedy must be such, as 
will enforce the right. Mandamus is not a writ of right. But writs of 
Certiorari and Prohibition are not so and are writs of right. But even in 

. those cases, the existence of an adequate alternative remedy is to be 
taken into account in granting the writ, except in certain cases where the 
writ issues as of course. The existence of an alternative remedy is also 
to be considered in cases of Habeas Corpus and quo warranto and which 
is adequate for the needs of a case, is a matter to be taken into considera- 
tion in granting the writ. So, as a general rule, the existence of an 
adequate alternative remedy to meet the needs of a case, was a matter 
to be taken into consideration in granting the writ. So faras the High 
Courts are concerned, the position is clear that their power under the 


S, 
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erstwhile Article 226 was a discretionary one, in the exercise of which they 
could take ‘into consideration, the availability of an alternative legal 
remedy to the applicants. This position was made further clear in the 
case of (13) K. S. Rashid v. Income-Tax Investigation Commission, AIR 
1954 SC 207 and to the effect that the remedy provided for in Article 226 
is a discretionary one and the High Court has always the discretion to 
refuse to grant any writ if it is satisfied that the aggrieved party can 
have an adequate or suitable relief elsewhere and such view has been 
followed in later cases and at least upto 1969 in the case of Baburam 
Prakash Chandra Maheswari v. Antarim Zila Parishad etc. (supra). 

16. The cases as cited at the Bar would be of little avail or assis- 
tance now in view of the specific mandatory restrictions imposed by the 
present Article 226(3) and that too when the same lays down that no 
petition for the redress of any injury as referred to in sub-clause, (b) or (c) 
shall be entertained if any other remedy for such redress is provided for 
by or under any other law for the time being in force. The said sub- 
clause (3) has of course no application so far as applications for enforce- 
ment of any rights conferred by the provision of Part III viz., Funda- 
mental rights as mentioned in Articles 12 to 35 are concerned, subject to 
their availability and if they are not kept in suspension for any reason 
whatsoever. Primarily, on the wordings of the old Article 226 there was 
some discretion left with the Court to interfere or not to do so in case of 
available alternative remedy, but the present Article 226(3) has taken 
away that discretionary use of powers and as such the Courts cannot 
ordinarily ignore the existence of any other remedy and use its earlier 
discretionary jurisdiction for any other purpose or for any reason what- 
soever or to be more appropriate excepting in cases of clauses (b) and (c) 
of Article 226(1) and Mr. Chakravartti is right and justified in his sub- 
missions that the first part of the old Article 226 which dealt with 
Fundamental rights have been maintained in tact by clause (a) as afore- 
mentioned and the words “any other purpose” as used in the said old 
Article 226 have been duly maintained in the present sub-clauses (b) 
and (c). The word “law” as used in sub-clause (3) would mean not 
only the law for the infraction of and under which the application is 
made, but also the law which is for the time being in force. This takes 
us to the question, whether a suit under the Civil Procedure Code, which 
is a law for the time being in force or any other law as operative, would 
be a bar or should be considered as such or would come under the 
expression “other remedy” as used in Article 226(3). : 

17. The amendment of Article 226(3), it appears, is really in confor- ' 
mity with or in the line of the earlier Supreme Court decisions. It has been 
observed in the case of (14) Sangram v. Election Tribunal, (1965) 1 SCR ! 
that though the powers of the High Courts under Article 226 are discre- 
tionary and the limits can be placed upon the same, such discretion must 
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be exercised along recognised lines and not arbitrarily and as further 
observed in the case of (15) Thansingh v. Superintendent of Taxes, AIR 1964 
SC 1419, subject to certain self imposed restrictions viz., in exercise of 
the said discretionary jurisdiction, the High Courts should not act as 
Courts of appeal or revision to correct as held in the case of (16) Dwarka 
v. 4. T. O., AIR 1966 SC 81, mere error of laws or of fact, and resort to 
such jurisdiction, is not intended as an alternative remedy for relief which 
as observed in the case’ of Thansingh v. Superintendent of Taxes (supra), 
is prescribed by the statute and the more so when it has also been obser- 
ved in the said Thansingh’s case (supra) and in the case of (17) S. T. O. 
v. Srivaratan, AIR 1966 SC 142, that where it is open to the aggrieved 
person to move another Tribunal, or even itself in another jurisdiction, 
for obtaining redress in the manner provided in a statute, the High Court, 
will not, by entertaining such petition under Article 226, permit the 
machinery created by the statute to be by passed. Thus, from the afore- 
mentioned determinations, it is clear that even under the old Article 226, 
when there was no specific restriction as in Article .226(3) of to-day and 
when the exercise of power was discretionary and the Courts had authority 
to make such determinations or interfere in appropriate cases for ends 
of justice or for any other cause, ordinarily there were restrictions on such 
power of interference in cases of suits or where appropriate remedy was 
available before the appropriate Tribunal. 

18. The old Article 226 never intended to confer a new remedy in 
cases where remedy by way of suit for declaration and injunction were 
ordinarily available. Some inconvenience or delay in getting redress by 
filling a regular suit alone could not be regarded sufficient to entitle a 
person to have recourse to the extraordinary remedy under the said Arti- 
cle, unless it could be established that such delay and inconvenience would 
make the relief sought for nugatory. In the case of (18) P. K. Banerjee 
V. L. J. Simonds, AIR 1947 Calcutta 307, where in an application for a 
writ under section 45 of the Specific Relief Act, the case was based on 
contract, the prayer for a writ was held to be not maintainable for the 
availability of adequate remedy by way of a suit. This was and is the 
consistent view of all the determinations under the old Article 226 and as 
such Courts could ordinarily refuse to interfere where adequate alternative 


remedy was available. But at the same time it should be remembered 
that the words of the Supreme Court in the case of (19) Vereppa_pillai v. 
Raman and Raman, AIR 1952 SC. 192, as approved in later decisions. 
that where the particular Act provides for a specific remedy appropriate to 
the case, the High Court will not ordinarily interfere under Article 226. 
In the case of (20) Additional Collector of Customs, Bombay v. Shantil. l 
Chotolal & Co., AIR 1966 S.C. 197 it has been observed that the High 
Court will have to consider in each case whether the alternative remedy is 
adequate and prompt. or whether in the circumstences of the case, it would, 
not be more convenient, effectual and beneficial to grant relief, by meais of a 
writ, directions or order under the old Art‘cle 226, than to ask the applicant 
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to seek it by a regular suit or other process. Thus where the question is one 
of lack of jurisdiction or want of or illegal exercise of jurisdiction of the 
particular officer or forum, in terms of the determination of the Supreme 
Court in the case of (21) Calcutta Discount Co. Ltd. v. Income Tax Officer, 
Calcutta, AIR 1961 S. C. 372, the High Courts could interfere or in terms 
of the determination of the Supreme Court in the case of Baburam v. 
Antarin Zila Parishad etc, (supra) interference may be made in case of an 
error apparent on the face of the record or for violation of principles of 
natural justice. The alternative remedy as referred to hereinbefore need 
not be a statutory one. Even the availability of the general remedy of 
suit will ordinarily be a ground for refusing the writs asked for. Thus it 
will be very difficult to hold that a suit will not generally come under the 
words “‘other remedy”, apart from the remedy availalbe under the relevant 
statute. So in cases where the redress of the injuries as referred to in sub- 
clauses (b) and (c) of the present Article 226(1) can be obtained effectively 
either by way of a suit or by way of other remedy under the concerned 
Statute, an application will not ordinarily be maintainable and the same 
cannot be entertained. That the suit may also be considered as other 
remedy, seems to be apparent and clear from the language of the proviso 
to section 58 (2) of the said amending Act. But the provisions of sub- 
clause (3) as stated hereinbefore would not come into play in case of 
actions coming under sub-clause (a) of the present Article 226 (1). 

19. So, for the proceedings pending prior to February 1,1977, the Courts 
will have to consider whether they really satisfy the tests as laid down in 
Article 226 (1) (a) or (b) or (c) or all of them, before exercising the powers 
under the Article and that too in view of the special provisions as to 
pending proceedings under the present Article 226, which has been incor- 
porated by section 58 of the said amending Act, in my view would not be 
hit by Article 226 since the same lays down the procedure to be followed 
by the High Courts or a guideline for them in entertaining matters under 
Article 226 or for interference and has not amended or changed the pro- 
visions of the new Article 226 but has also made provisions for interpreting 
the same or putting the same into action only. In -short the impugned 

section does not purport to change the provisions of the present Article 226. 
The above determination finds suppert from the observations of the 
Supreme Court in the case of (22) Saijan Singh v. The State of Rajasthan, 
AIR 1965 SC 845, where the validity of the Constitution (17th Amend- 
ment) Act 1964 was challenged in an application under Article 32. The 
said section 58 is in consonance with and not against the object either of the 
Constitution or of the said amending Act. So far the intending proceedings 
after February 1,1977 are concerned, the Courts will also have to be 
satisfied about the availability of the grounds in Article 226 (1) (a) or (b) 
or (c) or all of them before entertaining an application and use such power 
of interference subject to sub-clause (3) which as stated hereinbefore has 
application in matters coming under clauses (b) and (c) and not under (a). 

20. Admittedly, no Tribunal has as yet been established in respect 
of matters specified in Articles 323A or 323B and no Rules have 

‘been framed by the appropriate Legislature for excluding the jurisdiction 
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of the Courts in terms of the respective clauses of the said Articles, parti- 
culars whereof have been mentioned hereinbefore, and as such the ban 
under section 58(3) of the said amending Act which is a conditional one 
viz., so long the Tribunals are not duly established, the High Courts in 
my view will have jurisdiction to entertain applications for the issue of 
Rules, if they are not otherwise hit by the several sub-clauses of the present 
Article 226. So long the Tribunals are not established in ternis of Chapter 
XIV A, the High Courts would retain the power as mentioned hereinbefore 
to entertain petitions for the issue of Rules. Therefore, cases will not 
abate on the ground of existence of such Tribunals in terms of Chapter 
XIV. A till the Tribunals are established and the jurisdiction of the Courts 
are specifically ousted. But at the time of the hearing of a case, be it a 
pending one or one instituted after February 1, 1977, section 58 of the 
said amending Act would come into play automatically and the Courts 
intending to interfere in the matter, should at first be satisfied that the 
proceeding is not hit by the several provisions as méntioned in the several 
sub-clauses of the present Article 226. 

21. The present Article 226(3) has mentioned about “other remedy” 
as provided for by or under any other law for the time being in force and 
as such apart from appeal, any provision for review or revision under a 
concerned statute including the Rules and Regulations framed*thereunder, 
would come within the ambit of the said words and as stated herein- 
before, ordinarily a suit would be a bar. Apart from the cases on the 
point of alternative remedy, which is mentioned in and argued as “other 
remedy”, as used in sub-clause (3) of Article 226, it has been held in the 
case of (23) Commissioner of Police, Bombay v. Gordhandas Bhanji, 
AIR 1952 SC 16, which : 

“was a case under section 45 of the Specific Relief Act, that the 
jurisdiction conferred by the section is very special in kind and is 
strictly limited in extent though the ambit of the powers exercis- 
able within those limits is wide. The limitation firstly is that the 
order can only direct some specific act to be done or some specific act 
to be forborne. Itis therefore not possible to give a mere decla- 
ratory relief as under section 42, secondly because of the proviso 
the order can only be made if the doing or the forbearing is 
clearly incumbent upon the authority concerned under any law 


for the time being in force and thirdly, there must be no other 

specific and adequate legal remedies available to the applicant.” 
In Thansingh’s case (supra), which was a case under the old Article 226, 
the Supreme Court has further observed that where itis open to the 
aggrieved party to move another Tribunal, or even itself in another 
jurisdiction for obtaining redress in the manner provided bya statute, 
the High Court normally will not permit by entertaining a petition under 
Article 226, the machinery created under the statute to be by passed, and 
will have'the party applying to it to seek resort to the machinery so set 
up. The power of interference by the High Court in case of the existence 
of an alternative remedy, has further been clarified in the case of (24) Tata 
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Engineering & Locomotive Co. Ltd vs. The Assistant Commissioner of 
Commercial Taxes & Anr, AIR 1967 SC 1401 by observing that : 

“the jurisdiction of the High Court under Article 226 of the Cons- 
titution is extraordinary and has to be used sparingly. Inspite of the 
very wide terms in which this jurisdiction is conferred, there are cer- 
tain recognised limitations on this power. The jurisdiction is not 
appellate and it cannot bea substitute for the ordinary remedies at 
law. Nor is its exercise desirable if facts have to be found on 
evidence. The High Court, therefore, leaves the party aggrieved to 
take recqurse to the remedies available under the ordinary law if they 
are equally efficacious and declines to assume jurisdiction to enable 
such remedies to be by passed. To these, there are certain exceptions. 
One such exception is where action is being taken under an invalid 
law, or arbitrarily without the sanction of law. In such a case, the 
High, Court may interfere to avoid hardship to a party which will be 
unavoidable if the quick and more ‘efficacious remedy envisaged’ by 
Art. 226 were not allowed to be invoked. 

22. Thus, lam of the view that although ordinarily a suit would 
be a bar in terms of Article 226(3), as the same would come within the 
words “other remedy”, there may be extraordinary circumstances or 
cases e. g. where action is taken under an invalid law, or arbitrarily and 
eyen without the sanction of law, the High Court may interfere to avoid 
hardship to a party which will be unavoidable if the quick and more 
efficacious remedy envisaged by the present Article 226 is not allowed to 
be invoked. That apart, in case an inferior Court or Tribunal of first 
instance acts wholly without jurisdiction or patently in excess of jurisd- 
iction or manifestly conducts the proceedings before it in a manner which 
is contrary to the rules of natural justice and all accepted rules of proce- 
dure and which shocks the superior Courts’ sense of fair play, the power 
to issue the prerogative writ of Certiorari to correct the error of the Court 
or Tribunal of first instance, even in an appeal to another inferior Court or 
Tribunal was available and recourse was not had to it or if recourse was 
had to it, confirmed what exfacie was a nullity. In my view, the words 
“other remedy” in Article 226 (3) would ordinarily include suits but there 
are exceptional circumstances as aforementioned and in terms of the deter- 
minations by the Supreme Court, when the High Court inspite of the bar, 
may entertain an application. The language of the present Article 226 

has not thus created a total ban or bar in respect Of the High Court’s power 
of interference in appropriate cases. But in cases which do not come or 
fall under the aforementioned categories or in cases where there is other 
remedy available in the concerned statute or the rules and regulations 
framed thereunder, the ban imposed is absolute. Iam also of the view 
that in all pending cases when the point of abatement, in the manner as ` 
has been taken in this case is raised, the Courts should and will have to 
determine the same first. 

23. Let the main Rule be placed in the list for hearing now, for 
necessary determination in terms of the order which I have made. 


N. C. S. ——— 
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other contrary evidence is available from the records on the question of 
the application of mind, in respectful agreement with the determination 
as made in the case of (2) Kali Prosad Podder v. Additional District 
Magistrate, Howrah (supra) I hold that application of mind and due 
formation of the opinion will have to or can be presumed. Mr. Roy also 
submitted that the purpose in the instant case being “silt clearance” of 
the said Khal, the manner of execution of the same viz., whether for 
“proper facilities for transport and communication” or “irrigation and 
drainage”, would be of immaterial consideration and as such the argu- 
ments advanced by Mr. Panda are of no avail and without any substance. 
On a proper consideration of the notice in Annexure “B” and the 
earlier notice in Civil Rule No. 543(W) of 1973 it appears that the 
dominant purpose of the notifications is “silt clearance” of the said 
Khal. Such being the purpose and not the action as contended by Mr. 
` Panda, I am of the view that the arguments as advanced by him are 
really of no avail, assistance or substance. The object in the instant 
case being “silt clearance” of the said Khal, the method or manner of 
execution or the action for completion or fulfilment of the same, al- 
though shown differently in the two notices as mentioned hereinbefore 
would not ordinarily make the requisition bad on the grounds as argued 
even if the first notification was not given affect to or was acted upon. 
In the facts of the present case it also appears that Civil Rule No. 543(W) 
of 1973, wherein the earlier notice was impeached on the ground of 
non-service of notice was disposed of with corresponding liberty to the 
Respondents therein to proceed after the necessary service of notice. 
Since no submissions were made by the petitioner on the non-service of 
notice in this case so no determination is required to be made on that 
point and in that view of the matter the notice in the instant case should 
be deemed to have been duly served. It can be held and found without 
hesitation that the instant requisition was really made pursuant to the 
express liberty given in the earlier Civil Rule viz., to proceed in the 
matter after serving notice under the provisions of the said Act. I am 
further of the view that the purpose of the notifications being one and 
the same viz., “silt clearance” of the said Khal, the mentioning of a 
different method or mode in the subsequent notice different from those 
of the earlier, would not mean abundanment of the purpose. 

6. In view of the above, the points urged by Mr. Panda fail and 
as such the Rule should be discharged and I order accordingly. 

There will however be no order for costs. 

N. C. S. 
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[CRIMINAL REVISIONAL JURISDICTION] 


Before Mr. Justice Anil Kumar Sen and Mr. Justice 
Ambika Pada Bhattacharya 


Decision : December 24, 1976 
Kanhaiyalal Pasuari "A as Petitioner 
Versus 
Corporation of Calcutta ve Mee Opposite Party* 


Appeal— Forum of—Order of conviction passed by Metropolitan 
Magistrate—Trial initiated under oid Cr. P. Code but pending when new 
Procedure Code of 1973 came into force— Whether appeal, filed prior 
to 17. 7,75 is maintainable by City Sessions Court, Calcutta—Offence 
under section 16(1)(a)(i) of Prevention of Food Adulteration Act read 
with sec, 7— Conviction and sentence thereunder by Metropolitan Magis- 
trate— Interpretation, 


On 20. 4.74, the petitioner was convicted by the Metropolitan 
Magistrate, Calcutta under the Prevention of Food Adulteration Act. 
In the instant case, the cognizance of the offence was taken under the 
old Cr. P. Code and the trial which was started in 1972 was pending 
on April 1, 1974, the day the new Code of Criminal Procedure, 1973 came 
into effect. On 5. 3. 74 the petitioner preferred an appeal to the City 
Sessions Court, Calcutta under section 374 of the new Code. The learned 
Judge of the City Sessions Court returned the memorandum of appeal to 
the petitioner being of the opinion that the said court had no jurisdiction 
to entertain the said appeal on the material date when the appeal was 
presented and as such the same was not maintainable. The petitioner 
thereafter challenged the order of the City Sessions Court returning the 
Memo of appeal and obtained the Rule. The petitioner also presented 
the Memorandum of appeal which was returned to him, to the High 
Court simultaneously. 


The short question is: what would be the forum of the petitioner's 
appeal ? : 
HELD: The provisions of section 374 read with section 376 which 
provide for appeals in cases of conviction by the Metropolitan Magistrate 
and the forum therefore, are all prospective in character and apply only 
to cases where the cognizance is taken under the provisions of the new 
Code of 1973 and the trial is held thereunder, As a matter of fact, the 
provision of section 374(b) has introduced a limitation on the substantive 
right of appeal in cases of conviction by a Metropolitan Magistrate which 
* Criminal Revision Case no. 929 of 1975 and Cr. Appeal no. 266 
of 1975. 
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was not there in the old Code, and in the absence of any express provision to 
the contrary, such a limitation sannot affect the right of appeal in pending 
cases which are governed by the old Code of 1898. The provisions of 
section 484.2) of the new Code, en the otherhand, clearly indicates the 
legislative intention to preserve the old Code far pending proceedings except 
for the proceedings covered by the proviso. (Para 4) 


There cannot be any doubt that though the order of conviction as 
against the petitioner was made after the new Code came into effect, still 
then, where the order was so made in a trial which was iniitated under the 
old Code, the petitioner’s right of appeal is to be governed by the provi- 
sions of the old Code, that is, under section 411 of the said Code. That 
being so, the learned Judge of the City Sessions Court was right in his 
conclusion that in the instant case no oppeal would lie to that Court not 
because of reasons as given by the learned Judge but because of the fact 
that the appeal lay under section 411 of the old Code to the High Gourt. 

(Para 5) 


‘OBITER : It appears that a great deal of ambiguity and uncertainty 
as to the appropriate forum for appeals against appealable orders made 
by the Presidency Magistrates has cropped up because the existing laws 
were not asimilated to the scheme of the legislative changes brought about 
by the new Code of 1973. The City Sessions Court Act 1953 was enacted 
at a time when for the Presidency town (now Metropolitan area) there was 
no Court of Sessions under the old Code and no powers of entertaining 
appeal, reference or revision were vested in any such court by the said 
Code. This scheme was totally changed by the new Gode which consti- 
tuted the Metropolitan area to be a Sessions Diviston and made it obliga- 
tory to establish a Court of Sessions therefor investing all powers of a 
Court of Sessions, including the power of appeal, reference or revision 
on such a court. Unfortunately, the provisions of the City Sessions Court 
Act 1953 were not assimilated in time to the new scheme by appropriate 
amendment thereof. Section6 of the City Sessions Court Act Imposed 
a bar on the City Sessions Court from having a jurisdiction on appeal, 
reference or revision just contrary to such a jurisdiction being inserted 
by the new Code. But still then, one feels rather hesitent to accept 
the view taken by the court below because once that view is accepted, 
persons convicted by a Metropolitan Magistrate on a trial under the new 
Code prior to July 17, 1975, would be denied the right of appeal (in 
appealable cases ) notwithstanding the provisions of sec. 374 of the new 
Code by merely denying them a forum for such appeals. The old scheme 
now stands amended. On the provisions of sec. 7(4) of the new Code read 
with sec. 5 of the City Sessions Court Act 1953, the Metropolitan Area 
is a Sessions division for the purpose of the new Code and the City Sessions 
Court is the Court of Sessions for such a Sessions Division. When Section 
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374(3) provides that a person convicted on a trial held by a Metropolitan 
Magistrate will have a right of appeal to the Court of Sessions of the 
Metropolitan Area to be the court of appeal, then notwithstanding the 
provisions of see. 6 of the 1953 Act, a question may arise as to whether 
such provisions of the new Code should or should not be construed to be the 
specific provisions to the contrary contemplated by section 5 ef the new 
Code which would override section 6 of the 1953 Act. That question need 
not be answered in the present ease inasmuch as this case can be disposed of 
on another point. : (Para 3) 
Cases referred te : 


(1) Mukunda Das y. Bidhan Ch. Roy, 63 CWN 834 
(2) Gorikapada y. Subbaiya, AIR 1957 SC 540 

(3) Kanika Bewa y, State, 76 Cr. L. J. 418 

(4) H. N. Bhabsa v. State of Gujarat, 76 Cr. L. J. 84 


Dilip Kumar Dutt and Debnath Mookerjee iv for the petitioner 
S. K. Basu o at was for the opposite party 
S. K. Palit ite re wie ee for the State 


The judgment of the Court was as follows :— 


Sen, J.: On April 20, 1974, the petitioner in this Rule was con- 
victed by a learned Presidency Magistrate (since renamed as Metropolitan 
Magistrate), -Calcutta, under section 16(1)(a)(i) of the Prevention of 
Food Adulteration Act, 1954, read with section 7 thereof and was 
sentenced to suffer rigorous imprisonment for 6 months and pay a fine 
of Rs. 1,000/-, in default to suffer further imprisonment for 6 months. 
It is, however, not in dispute that the cognizance of the offence was 
. taken under the provisions of the old Code of Criminal Procedure, 1898 
and the petitioner was so convicted on a trial which had started in the 
year 1972 and was pending on April 1, 1974, the day the new Code of 
Criminal Procedure, 1973 (hereinafter referred to as the new Code) came 
into effect. On May 3, 1974, the petitioner preferred an appeal against 
the said order of conviction and sentence to the City Sessions Court at 
Calcutta under section 374 of the new Code. By an order dated July 
31, 1975, the learned Judge, City Sessions Court, returned the memo of 
appeal to the petitioner on the view that the said Court had not the 
jurisdiction to entertain the appeal on the material date. The learned 
Judge referred to section 6 of the City Sessions Court Act, 1953, which 
is as follows : 

“6. City Sessions Court not to have jurisdiction in certain matters. 

(1) The City Sessions Court shall not have any jurisdiction on appeal, re- 

ference or revision, 

(2) * + a * * 


(3) All matters in respect of which the City Sessions Court bas no jurisdic- 
tion, shall be tried, dealt with or disposed of as if this Act had not been passed.” 


* 
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Though this section was repealed on July 17, 1975 by an amend- 
ment of the City Sessions Court Act, 1953, such amendment not being 
retrospective, the learned Judge took the view that on the day the appeal 
was filed, City Sessions Court not having the necessary jurisdiction to 
entertain an appeal, the appeal as preferred by the petitioner to the said 
Court is not maintainable. 


2. The aforesaid order of the learned Judge, City Sessions Court, is 
the subject matter of challenge in the above Rule. The petitioner took 
out the above Rule on the opposite party to show cause why the order 
dated July 31, 1975, passed by the learned Judge, City Sessions Court 
should not be set aside and why the said court should not be 
directed to entertain the appeal and dispose of the same on merits. 
By way of abundant caution, the petitioner has also presented the 
memorandum of appeal, which had been returned to him, in this 
Court simultaneously so that if this court holds that this court is the 
proper forum for the appeal, the appeal may be entertained. Thus an 
important question arises for us to consider in this Rule as to what is 
the proper forum for the petitioner’s appeal in this case. 


3. It appears to us that a great deal of ambiguity and uncertainty 
as to the proper forum for appeals against appealable order passed by 
Presidency Magistrates has cropped up because the existing laws were 
not assimilated to the scheme of the legislative changes brought about by 
the new Code. The City Sessions Court Act, 1953 was enacted at a time 
when for the Presideney town (since renamed as Metropolitan area) there 
was no Court of Sessions under the old Code and no powers of entertain- 
ing appeal, reference or revision were vested in any such court by the said 
Code. This scheme, was however, totally changed by the new Code 
which constituted the Metropolitan area to bea Sessions Division and 
made it obligatory to establish a Court of Sessions therefor investing all 
the powers of a Court of Sessions, including the powers of appeal, re- 
ference or revision on sucha Court. Unfortunately, however, the pro- 
visions of the City Sessions Court Act, 1953 were not assimilated in 
time to the new scheme by appropriate amendment thereof. Section 6 
of the City Sessions Court Act imposed a bar on the City Sessions Court 
from having a jurisdiction on appeal, reference or revision just 
contrary to such a jurisdiction being invested by the new Code. But 
even then we feel a great amount of hesitation in accepting the view 
taken by the learned Judge, City Sessions Court because once that 
view is accepted persons convicted by a Metropolitan Magistrate on 
a trial under the new Code prior to July 17, 1975 would be denied 
the right of appeal (in appealable cases) notwithstanding the provisions 
of section 374 of the new Code by merely denying them a forum for 
such appeals. The old scheme stands amended. On the provisions of 
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section 7(4) of the new Code read with section 5 of the City 
Sessions Courts Act, 1953, the Metropolitan area (Presidency town of ` 
Calcutta) is a sessions division for the purposes of the Code and the 
City Sessions Court is the court of Sessions for such a Sessions division. 
When section 374(3) provides that a person convicted on a trial 
held by a Metropolitan Magistrate will have a right of appeal to the 
court of sessions of the Metropolitan area to be the court of appeal. 
Notwithstanding the provisions of section 6 of the City Sessions Court 
Act, 1953, a question may pertinently be raised as to whether such 
provisions of the new Code should or should not be construed to be 
specific provisions to the contrary contemplated by section 5 of the 
new Code which would override section 6 of the City Sessions Court 
Act, 1953. We propose not to express any final opinion on such a 
question in the present case, inasmuch as, this case can be disposed of 
on another point and the conclusion of the learned Judge of the City 
Sessions Court can be upheld for reasons other than those given by him. 


4. On the facts set out hereinbefore it is quite evident that cogni- 
zance of the offence in this case was taken long before the new Code 
had come into force. The trial itself was pending when the said Code 
came into effect. Therefore, the petitioner had a substantive right of 
appeal in case of his conviction by the Presidency Magistrate since rena- 
med as Metropolitan Magistrate under section 411 of the old Code. That 
right of appeal along with the forum therefor would be preserved 
in his favour unless there is anything express in the new Code to alter the 
said substantive right of appeal or the forum therefor or such a consequ- 
ence follows by way of necessary implication. [See (1) Mukunda Das 
v. Bidhan Ch. Roy, 63 CWN 834]. There is nothing in the new 
Code to show any such alteration. Provisions of section 374 read 
with section 376 which provides for appeals in cases of conviction by 
Metropolitan Magistrates and the forum therefor, are all prospective in 
character and applies only to cases where the cognizance is taken under the 
provisions of the new Code and the trial is held thereunder. As a matter 
of fact, the provisions of section 374 (b) has brought in a limitation 
on the substantive right of appeal in case of conviction by a Metropolitan 
Magistrate which was not there in the old Code, and in the absence of 
any express provision to the contrary, such a limitation can not affect 
the right of appeal in pending cases which are governed by the old Code. 
The provisions of section 484(2) of the new Code on the other hand, 
clearly indicates the intention of the legislature to preserve the old Code 
for pending proceedings except for the proceedings covered by the 
proviso. 


5, The Supreme Court in the case of (2) Gorikapada v. Subbaiya, 
AIR (1957) SC 540 clearly laid down that “the right of appeal is not a 
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mere matter of procedure but is a substantive right. The institution of the 
suit carries with it the implication that all rights of appeal then in force 
are preserved to the parties thereto till the rest of the career of the suit. 
The right of appeal is a vested right and such a right to enter the superior 
court accrues to the litigant and exists as on and from the date the lis 
commences and although it may be actually exercised when the adverse 
judgment is pronounced such right is to be governed by the law pre- 
vailing at the date of institution of the suit or proceeding and not by 
the law that prevails at the date of its decision or at the date of filing 
of the appeal.” Judging on this principle, there can be no doubt that 
though the order of conviction as against the petitioner was passed after 
the new Code had come into effect still when it was so passed in a trial 
which was initiated under the old Code the petitioner’s right of appeal 
is to be’ governed by the provisions of the old Code, that is, under sec- 
tion 411 of the said Code. This being the position, the learned Judge, 
City Sessions Court, was right in his conclusion that in the present case no 
appeal lay to the said Court not because of the reasons given by the 
learned Judge but because of the fact that the appeal lay under section 
411 of the old Code and to this Court. The view we have taken finds 
support in the decision. of the Orissa High Court in the case of (3) Kanika 
Bewa v. The State, 76 Criminal Law Journal 418 and a Full Bench deci- 
sion of the Gujrat High Court in the case of (4) H. N. Bhabsa v. The 
State of Gujrat, 76 Criminal Law Journal 84. 


6. On the conclusions as above, the Rule obtained by the peti- 
tioner must fail, the order passed by the learned Judge, City Sessions 
Court, returning the memo of appeal must be upheld and the Rule must 
be discharged, which we direct. Since, however, the petitioner had pre- 
ferred the appeal to the City Sessions Court on the uncertainty of the 
legal position and since he was bonafide proceeding with the appeal be- 
fore the said court on the belief that the appeal lay before the said court, 
we condone the delay in petitioner’s presenting the memo of appeal in 
this Court. The memo of appeal which was filed in this Court be now 
registered as an appeal under section 411 of the Code of Criminal 
Procedure, 1898, if the same is otherwise in form. 


7. The appellant-petitioner is permitted to correct the cause title 
of the Memorandum of Appeal. 


8. Let the appeal now be listed for hearing for admmission a week 
after the Christmas holidays. 


9. Since the Rule is discharged, we direct that the accused-peti- 
tioner must surrender to the bail bond. Time for surrendering is, how- 
ever, extended till 10th January, 1977. We further direct that as and 
when he surrenders to the bail bond, he may be released on fresh bail to 
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the satisfaction of the Chief Metropolitan Magistrate, Calcutta, pending 

disposal of the application for admission of appeal which we have this 

day directed to be registered. 
Bhattacharya, J. : I agree. 
N.C.S. 


~ 


——_—— 


[CIVIL APPELLATE JURISDICTIGN] 
Before Mr. Justice Arun Kumar Janah and Mr. Justice 
Amar Nath Banerjee 
Decision : January 4, 1977 . 
Bijay Krishna Paramanya ies ses Appellant 
Versus 
Kali Charan Mondal and others si a Respondents* 

Alterations made in a document, legal effect thereof—Document 
bearing alterations, whether is a void document. 

Plaintiffs filed a suit for declaration of title and for partition of 
certain land. In the Kobala in respect of four separate plots of land four 
distinct numbers for the respective plots were mentioned. There appeared 
alteration of one plot number from 1098 to 1084 and the word Khal was 
altered to Bilun. Trial Court passed a preliminary decree in favour of 
the plaintiffs. On appeal by the defendants, lower appellate court held 
that the plaintiffs’ Kobala was a void document, so that plaintiffs did 
not acquire any title and on that ground allowed the appeal and 
dismissed the suit. On appeal filed by the plaintiffs against the decision 
of lower appellate court. 

HELD: The alterations made in the Kobala were made in good faith 
in order to give effect to the real intention of the parties. The plot no. 
1098 and the word Khal were wrongly written in the Kobala in place of the 
plot no. 1084 which is Bilan land and which was intended to be sold along 
with other plots. That being so, the alteratians in the Kobala in the present 
case cannot be said to be material alteration which would render the 
document void. ...(Para 10) 
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[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Chittatosh Mookerjee 
Decision : February 21, 1977 


Sanjit Kumar Sarkar Petitioner 
Versus 

Divisional Mechanical Engineer, N. E. Frontier 

Railway & Ors. 7 oe Respondents* 


Constitution (Forty Second Amendment) Act, 1976—Arts. 368 (4&5) 
366 (4A), 226(1) & 131A(1)—Secs. 38 & 58—Abatement of pending Art, 
226 proceedings—Appointed day (1.2.77)—Whether Sec. 55 can override 
Art. 226—Repugnancy between Sec. 58 and substituted Art. 226—Whether 
constitutional validity of 1976 Act can be challeeged— Reference of ques- 
tion of constitutional validity to supreme court in instant case, whether can 
be made—tIf made, effect thereof on pending proceeding — Interpretation. 


The petitioners are railway servants. On charges of misconduct having 
been proved, the Divisional Mechanical Engineer of the N. E. F. Railway 
` by two orders removed them from service. The petitioners challenged 
the orders of removal and obtained two Rules. 


While these Rules were pending in this Court, section 38 of the 
Constitution (Forty Second Amendment) Act 1976 came into force with 
effect from 1.2.77. As a result thereof the previous Article.226 now 
stands substituted by a new Article. The respondents submit as a pre- 
liminary issue that in view of section 58(1) of the said Act, these Rules 
should now be dealt with in accordance with the provisions the new 
Article 226. It was further submitted that the relevant Discipline and 
Appeal Rules proivide for appeals against orders removing an employees 
from ‘service. Therefore, if these writ petitions were made after 
the appointed day, these writ petitions would not have been entertained. 
Therefore, these two writ petitions are liable to abate in terms of section 
58(2) of the aforesaid Act of 1976. The petitioners have raised a point 
that section 58 is not valid because sec. 58 seeks to override the 
Article 226 which is not permissible under Article 368. Moreover sec- 
tion 58 does not add, vary or repeal the Article 226 and there is no repug- 
nancy between Section 58 and Article 226 as substituted by section 38. So, 
this Court in view of Article 131A read with Article 228A(1) can not 
decide whether the said Act of 1976 is constitutionally valid or not. This 
Court will have to refer the question for decision by the Supreme Court 
and pending decision, the proceedings in these Rules should remain 
stayed. f . 

HELD: Clause (4) of Article 368 of the Constitution is a com- 
plete bar to the raising in this Court the question of validity of section 58 
of the 1976 Act. The said clause (4) deprives the jurisdiction of the courts 


*Civil Rule nos. 7201 (w) and 7194 (w) of 1972 
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to question the amendments of the Constitution on any ground, The expre- 
ssion ‘made’ or ‘purporting to have been made’ in clause (4) signifies a@ 
very wide and exhaustive nature of such ouster of jurisdiction of the courts. 
The expression ‘purporting to have been made’ has been used to prevent 
objections against validity of an amendment which otherwise might have 
been raised. When validity is given to anything, purporting to be done in 
pursuance of a power, a thing done under it may have validity though 
done at a time when the power would not be really exercisable. 

Article 366 (4A) has given a meaning to the expression ‘Central law’. 
An amendment made under Article 368, being nota ‘Central law’, it is 
possible to make a reference under Article 131A. 


Article 368(5) has provided that there is no limitation whatsoever 
on the constituent power of the Parliament to amend by way of addition, 
variation or repeal provisions of the Constitution and therefore, there could 
be no question of repugnancy between Article 226 as inserted by section 38 
and the Seetion 58 of the Constitution (Forty Second Amendment) Act, 1976. 

Thus, sub-section (t) read with sub-section (2) of section 58 of the 
Constitution (Forty Second Amendment) Act 1976 would be applicable to 
the instant cases. Itis not disputed that alternative remedies by way 
of appeals under the relevant Discipline and Appeal Rules, were available 
to the petitioners and that the petitioners did not prefer appeals. Therefore 
under Article 226(3) these writ petitioners are not entertainable at the 
present stage. 

Cases referred to : 

(I) Dicker y. Angerstein, (1876) 3 CHD 600 
(2) Azimunnissa v. Deputy Custodian, Evacuee Properties, AIR 1961 


SC 365 
Sadhan Gupta, Sudhendu CE and S. M. Gupta ...for the petitioner 
Ajoy Kumar Busu ... for the Respondents 


The judgment of the Court was as 5 follows : — 


The petitioners in these two Rules were the employees of the North 
Eastern Frontier Railway and both were posted at the Locoshed, Alipur- 
duar Junction. The Divisional Mechanical Engineer, Alipurduar Junc- 
tion, North Eastern Frontier Railway, by two memoranda dated 16th 
March, 1971 informed the petitioners that upon a careful consideration 
of the charge-sheets issued against them and also their explanations 
to the notices of imposition of the proposed penalties, he had held 
that the charges of serious misconduct had been proved. The Divi- 
sional Mechanical Engineer, North Eastern Frontier Railway, accor- 
dingly removed the petitioners from their services. The petitioners in 
these two Rules have, inter alia, prayed that the respondents be comma- 
nded to cancel and withdraw the said removal orders and that the 
said orders removing them from service be quashed. 
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2. While these two Rules were pending, Section 38 of the Consti- 
tution (Forty Second Amendment) Act, 1976 came into force with effect 
from Ist February, 1977. Therefore, the previous Article 226 now stands 
substituted by a new Article. Clause (3) of the new Article 226 provides 
that no petition for the redress of any injury in sub-clause (b) or sub- 
clause(c) of Clause(1) of Article 226 shall be entertained if any other remedy 
for such redress is provided for by or under any other law for the time 
being in foree. Mr. Ajoy Kumar Basu, learned Advocate for the 
respondents has submitted that in view of Section 58 (1) of the Constitu- 
tion (Forty Second Amendment) Act, 1976, these two petitions under 
Article 226 of the Constitution should be now dealt with in accordance 
with the provisions of Article 226 as substituted by Section 38. Mr. Basu 
had further submitted that the relevant Discipline and Appeal Rules 
provide for appeals against the impugned orders removing the petitioners 
from service. Therefore, if these writ petitions were made after the ‘appoi- 
nted day’, i.e. Ist of February, 1977, these two writ petitions would not 
have been entertained. According to Mr. Basu these two writ petitions, 
therefore, are liable to abate in terms of Section 58(2) of the Constitution 
(Forty Second Amendment) Act, 1976. 


3. Mr. Gupta, learned Advocate for the petitioners, has not dispu- 
ted that if these writ petitions are to be dealt with in accordance with the 
provisions of Article 226 as substituted by Section 38 of the Constitution 
(Forty Second Amendment) Act, 1976, these, writ petitions would abate. 
Mr. Gupta, however, has submitted that Section 58 of the Constitution 
(Forty Second Amendment) Act, 1976 is not valid because the Section 58 
seeks to override the Article 226 of the Constitution which is not permissi- 
ble under Article 368 of the Constitution. 


4. Mr. Gupta has further submitted that the Parliament in the 
exercise of its constituent power under Article 368 (1) may amend the 
Constitution by way of addition, variation or repeal in accordance with 
the procedure laid down in the Article 368. Section 58, according to Mr. 
Gupta, does not add, vary or repeal the Article 226 and there is a clear 
repugnancy between Section 58 of the Constitution (Forty Second Amen- 
dment) Act, 1976 and Article 226 as substituted by Section 38. Mr. Gupta 
has also submitted that this Court in view of Article 131A(1) of the Cons- 
titution read with Article 228A(1) cannot decide whether the Constitution 
(Forty Second Amendment) Act, 1976 is constitutionally valid or not. 
Therefore, this Court should refer the said question for decision by the 
Supreme Court and pending such decision by the Supreme Court stay all 
further proceedings in these two Rules. 


5. In my view, Clause (4) of Article 368 of the Constitution is a 
complete bar to the raising in this Court the aforesaid question of validity 
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of Section 58 of the Constitution (Forty Second Amendment) Act, 1976. 
The Clause (4) lays down as follows :— 
“No amendment of this Constitution (including the provisions of 
Part III) made or purporting to have been made under this article 
whether before or after the eommencement of Section 55 of the Cons- 
titution (Forty Second Amendment) Act, 1976 shall be called in 
question in any court on any ground.” 

The Parliament in the ‘exercise of its power under Article 368 has 
enacted the Constitution (Forty Second Amendment) Act, 1976. The 
President has given his assent and the Act has been also ratified by legis- 
lature of more than one-half of the States. The Clause (4) of Article 
368 deprives the jurisdiction of Courts to question the amendments of the 
Constitution on any ground. The expression ‘made’ or ‘purporting to 
have been made’ in Clause (4) of Article 368 signifies the very wide and 
exhaustive nature of this ouster of jurisdiction of Courts. ‘Purporting to’ 
has been used to prevent objection against validity of an amendment which 
otherwise might have been raised. When validity is given to anything, 
purporting to be done in pursuance of a power, a thing done under it may 
have validity though done at a time when the power would not be really 
exercisable. See (1) Dicker v. Angerstein, (1876) 3 CHD 600. The Supreme 
Court in (2) Azimunnissa and ethers v. The Deputy Custodian, Evacuee 
Properties, District Deoria and others, AIR 1961 SC 365, while interpre- 
ting Section 8 (2A) of the Administration of Evacuee Property (Amend- 
ment) Act, 1960 had observed that “‘Purporting” is therefore indicative of 
what appears on the face of it or is apparent even though in law it may 
not beso. This means that at the time when the Act purported to vest 
the property in dispute in the Custodian even though the power was not 
exercisable, Section 8(2A) by giving a retrospective effect to Section 8(2) of 
the Act makes the vesting as if it was vesting under Section 8(2) of the 
Act and therefore the attack on the ground of invalidity cannot be sus- 
tained.” The decision in Dicker v. Angerstein, (supra) was relied on. 

6. Article 131A(2) requires the High Court to refer questions rela- 
ting to the constitutional validity of any ‘Central law’. The Article 366 
(4A) has assigned the following meaning to the expression ‘Central Law’ :- 

“Central Law’ means any law other than a State law but does not 
inelude any amendment of this Constitution made under Article 368.” 
An amendment made under Article 368, therefore, being not a ‘Central 
law’ in the instant case, I am unable to make reference under Article 131A 
as suggested by the learned Advocate for the petitioner. 

7. There is no substance in the contention that Section 58 of the 
Constitution (Forty Second Amendment) Act, 1976 is not covered by 
Article 368 (4) of the Constitution. Section 38 of the Constitution (Forty 
Second Amendment) Act, 1976 has substituted Article 226. Section 58 of 
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‘the said Act makes special provisions as to pending petitions under Article 
226. The Parliament by enacting Section 58(1) has made the substituted 
Article 226 applicable to petitions pending immediately before the 
‘appointed day’ on which Section 38 came into force. Thus, section 
58 is a consequential provision for giving effect to the amended of 
Article 226. The same is an integral part of the amendment of the 
Constitution. I cannot accept the submission that the date of enforce- 
ment of amending Article 226 and its applicability should have been 
specified on the Article 226. These can also be lawfully made by 
a provision contained in the Parliamentary Act amending the Constitution. 
The Article 368(5) has declared that there is no limitation whatsoever on 
the constituent power of the Parliament to amend by way of addition, 
variation or repeal provisions of the Constitution. The Parliament is 
empowered by Article 368 to vary the provisions of the Constitution and, 
therefore, there could be no question of repugnancy between Article 226 of 
the Constitution as inserted by Section 38 and the Section 58 of the Cons- 
titution (Forty Second Amendment) Act. 

8. In the above view, I conclude that sub-section (1) read with sub- 
section (2) of Section 58 of the Constitution (Forty Second Amendment) 
Act, 1976 would apply in the present cases. It is not disputed that the 
petitioners had alternative remedies by way of appeals under the relevant 
Discipline and Appeal Rules. The petitioners did not prefer appeals. 
Therefore, under Article 226 (3) these writ petitions are not entertainable 
at the present stage. pa 

9. I accordingly dispose of the Rules in the following terms :— 

These Rules stand abated. I accordingly make no decision on the 
merits of the cases of the two parties. The orders passed in these Rules shall 
not affect the rights of the pétitioners to seek relief by way of appeals under 
‘Railway Servant (Discipline and Appeal) Rules in terms of the proviso to 

- Section 58 (2) of the Constitution (Forty Second Amendment) Act. There 
will be no order as to costs. 


P. R. 


[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Nirmal Chanäđra Mukherji and 
Mr. Justice Bankim Chandra Ray 
Decision : February 24, 1977 
State Bank of India es k sive Petitioner 
Versus 
S. Wazir Singh and Anr. ee Ne te Opposite parties™ 
Abatement ~Death of a party—Application for substitution filed 
* Application C.R. no. 14 of 1975 
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beyond 90 days—Whether Or. 22, rule 3 C.P.C. applies to revisfona} applica- 
tion— Limitation for application for substitution, whether 90 days or 3 years. 

The question is: whether an application for substitution of the 
heirs and legal representatives in a revision case is required to be filed 
within ninety days from the date of death of a party or within three years. 

HELD: The provisions of Order 22 of the Code of Civil Procedure 
apply not only to suits to cases of revisional applications as well. 
That being the position, as the application for substitution of the heirs and 
legal representatives was filed, in the instant case, beyond ninety 
days from the date of death of opposite party no. 1, the learned Additionat 
Registrar was right in recording a note of abatement of the Rule as against 
opposite party no. l. , 

Cases referred to : 


(1) Md. Sadaat Ali Khan v. Administrator, AIR 1949 Lahore 186 (FB) 
(2) Babulal v. Mannilal, AIR 1953 Raj 169 

(3) Chandradeo Pandey v. Sukhdeo Rai, AIR 1972 All 504 (FB) 

(4) Md. Israil vy. SM Amirul Islam, 1976 (1) CLJ 492 

(5) Anandamoyi Dasi v. Rudra Mahanti, (1913) 18 CLJ 141 - 

(6) Deo-saran v. Syedunnissa, (1912) 16 CLJ 546 

(7) Md. Eusuf Mondal y. Md. Omar Ali, 1975 (2) CLJ 191 

(8) Sankar Ramchandra v. Krishnaji, AIR 1970 SC 1 

(9) Nagendra Nath Dey v. Suresh Chandra Dey, (1952) 59 IA 283. 


55 CLI 403 
(10) P. P. P. Chidambasa Nadar v. C. P. A. Rama Nadar, AIR 1937 
Mad 385 
Subrata Ray gi en vee bai for the petitioner 


The judgment of the Court was as follows :— 


Mukherji, J. This is an application for setting aside the order dated 18th 
November 1976 passed in Lawazima by the Additional Registrar recording 
the note of abatement of the Rule as against the opposite party No. 1. 

2 On May 1, 1975, S. Wazir Singh, the opposite party No. 1, died 
intestate. From an affidavit-in-opposition it appeared that, S. Wazir left 
behind besides Smt. Surendra Kaur, another daughter and one son. In- 
spite of the best efforts the petitioner could not ascertain their names 
and addresses. Subsequently the petitioner filed an application for substi- 
tution of the heirs and legal representatives of the opposite party No. 1. 
The Additional: Registrar recorded an order of abatement of the Rule 
as against the opposite party No. 1I presumably on the ground that the 
said application for substitution was not filed within 90 days. It is stated 
that the petitioner was advised by the learned Advocate that in cases of 
revision application the time to file an application for substitution will 
be three years and not 90 days. In the circumstances it is prayed that the 
order dated 18th November 1976 passed by the learned Additional Registrar 
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recording the note of abatement of the Rule as against the opposite 
party No. 1 be set aside. 

3. The only point for consideration is whether an application for 
Substitution of the legal heirs in a tevision case is requited to be filed 
within 90 days from the date of death or within three years. It may be 
stated at the beginning that there are conflicting decisions on this point. 

4. Mr. Subrata Ray, learned Advocate for the petitioner first 
refers to a Full Bench decision of Lahore High Court, reported in 
(1) AIR 1949 Lahore 186, Mohd. Sodaat Ali Khan v. The Administrator, 
Corporation of City of Lahore, It has been held in this case that “Order 22 
Rule 3, Civil Procedure Code is not applicable to revisions. It cannot be 
read in conjunction with Section 141 as section 141 is so drafted as to ena- 
ble a court to apply the procedure in regard to suits to such proceedings as 
are in pari materia with suits and thus original in character. A revision is 
very much unlike a suit. The procedure provided for suits would be mostly 
inapt and inappropriate to proceedings in revision. Further, Article 176, 
Limitation Act, cannot be made applicable to a revision. Hence where 
a party going in revision dies pending the revision petition and an 
application is made by his legal representatives to be brought on record 
after the expiry of the period of 90 days, the petition for revision can- 
not be dismissed on the ground of abatement”. 

Mr. Ray next ‘refers to a Full Bench decision of Rajasthan High 
Court reported in (2) AIR 1953 Rajasthan 169, Babulal and another v. 
Manilal. It has been held in this case that Order 22, Civil Procedure 
Code, applies to the case of suits and appeals. It does not govern the 
cases of revision application. 

Mr. Ray next refers to another Full Bench decision of Allahabad 
High Court reported in (3) AIR 1972 Allahabad 504 Chandradeo Pandey 
` and others v. Sukkhdeo Rai and others. This csse lays down that “An 
application for substitution of heirs in a revision is an application under 
Section 151, Civil Procedure Code, and hence the period of limitation 
for bringing the heirs of deceased opposite party in revision is three years 
under Article 137 of the Limitation Act, 1963”. 

Mr. Ray also relies on a.recent decision of a single Judge of our 
Court reported in (4) 1976(1) CLI 492, Md. Israil v. S. M. Amirul Islam 
and another. It has been held by R. Bhattacharya, J, “Reading the pro- 
visions of Order 22 of the Code, it appears that there isa provision for 
substitution in suits and in appeals and some other matters but not in 
case of revisional application filed under Section 115 of the Code. 
Revisional applications are not original proceedings. This is clearly a 
discretionary matters with the court. If, for disposal of revisional appli- 
cations, the High Court thinks that for ends of justice any party is to 
beadded or if at the instance of a party any substitution is necessary 
though belated, for ends of justice certainly and for proper decision, the 
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High Court should allow substitution or addition of the p-fties. There 
can beno question of limitation in this respect”. It appears that His 
Lordship. in coming to the above conclusion relied only on AIR 1953 
Raj. 169, Babulal v. Manilal. This point came up for decision long ago 
before a Division Bench of our High Court in (5) 18 CLJ 141, Anundamoyi 
Dasi v Rudra Mahanti. Sir Asutosh Mookerjee, J. relying on an earlier 
decision reported in (6) 16 CLJ 546, Deo Saran v. Syedunneassa held that 
“The principle recognised in Rule 3 of Order 22 of the Code of Civil 
Procedure is applicable not only to suits but also to proceeding in revi- 
sion. In (1) AIR 1949 Lahore 186, Mohd. Sadaat Ali Khan v. The Adminis- 
trator, Corporation of City of Lahore., their Lordships considered this 
decision, but their Lordships were of the opinion that the observations 
made by Sir Asutosh Mookherjee, J. presiding over the division Bench 
were obiter. We do not agree with his Lordship that the principle 
of law as laid down by Sir Asutosh Mookerjee, J. was Obiter. It may 
be mentioned that before R. Bhattacharya, J. laid down in (4) 1976 (1) 
CLI 492 that the provisions of Order 22 of the Code do not apply in revi- 
sional application there was a decision by Salil Kumar Dutta, J. in (7) 
1975 (2) CLJ 191, Md. Eusuf Mondal and ors v. Md. Omar Ali and ors. 
His Lordship held that “Rules as to abatement apply as much to pro- 
ceedings in revision as to appeals. The revisional jurisdiction exercised 
by the High Court is a part of the general appellate jurisdiction and 
there is no reason why the provisions of Order 22 will not apply to revi- 
sion cases in the High Court”. It appears that this case was however not 
placed before R. Bhattacharya, J. In coming to the above conclusion 
S. K. Dutta, J. considered the case reported in (1) AIR 1949 Lahore 186 ; 
but his Lordship relied on (5) 18 CLJ 141 and was of the opinion that 
the matter is no longer in controversy in view of the observation 
of the Supreme Court in (8) Shanker Ramchandra v.  Krishnaji, 
reported in AIR 1970 S. C.P.I. His Lordship quoted the relevant 
portion which occurs at page 4. “When the aid of the High Court is 
invoked on the revisional side it is done because it is a superior 
court and it can interfere for the purpose of rectifying the error of the 
court below. Section 115 of the Code of Civil Procedure circumscribes 
the limits of that jurisdiction but the jurisdiction which is being exercised 
is a part of the general appellate jurisdiction of the High Court as a supe- 
rior Court. It is only one of the modes of exercising power conferred 
by the statute basically and fundamentally it is the appellate 
jurisdiction ofthe High Court which’ is being invoked and exere- 
ised in a wider and larger sense”. Their Lordships of the Sup- 
rem2 Court in making the above observations relied von (9) 59 
Indian Appeals 283 ( Nagendra Nath Dey and another v. Suresh 
Chandra Dey and others) The Judicial Committee laid down “Any appli- 
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cation by a party to an Appellate Court to set aside or revise a decree or 
order of a Court subordinate thereto is an appeal within the meaning of 
Article 182 (2) of Sch. 1 of the Indian Limitation Act, 1908.” Their Lord- 
ships also relied on a Full Bench decision of the Madras High Court, repor- 
ted in (11) AIR 1937 Madras 385 (?.P.@. Chidambara Nadar v. C.P.A. 
Rama Nadar and others). It was held in this case that “Article 182(2), 
Limitation Act, applies to civil revision petitions as well and not only to 
appeals in the narrower sense of that term as used in the Civil Procedure 
Code”. After carefully taking into consideration the decisions referred 
to above, we are inclined to rely on the Bench decision of this Court, 
reported in (5) 18 CLJ 141 (Anandamoyi Dasi vy. Rudra Mahanti) and we 
are also bound by the principle of law as enunciated in (8) AIR 1970 SC 
1. Weare, therefore, of the opinion that the provisions of Order 22 
apply in the case of revisional applications as well and that being so, we 
hold that as the application for substitution of legal heirs was filed beyond 
90 days the learned Additional Registrar was right in recording a note of 
abatement of the Rule as against the opposite party No. 1 and the order 
therefore should not be recalled. As has already been stated there are 
two conflicting recent decisions of our High Court by two learned Judges, 
for the reasons stated earlier we agree with the view expressed by S.K. 
Dutta, J. in (7) 1975 (2) CLF 191 and we disapprove the view expressed 
by R. Bhattacharya, J. in (4) 1976 (1) CLJ 492. This decision, however, 
will not prevent the petitioner from taking proper steps for setting aside 
abatement if it is advised to do so. 
Ray, J.: I agree. 
N.C.S. 


[ CRIMINAL APPELLATE JURISDICTION ] 
Before Mr. Justice Parimal Kumar Chanda and 
Mr, Justice Sudhamay Basu 
Decision : December 1 & 6, 1976 

Shyamsher Biswas & Anr. a Appellants 
Versus 
The State ea ies ei ipi Respondent* 
Indian Penal Code (45 of 1860) Secs. 96, 99 & 100—Right of private 
defence— Natare of right— Detached objectivity—Right subject to certain 
restrictions— Harm inflicted in self-defence should not be disproportionate 
to injury which is to be averted— Abuse of the right of private defence— 

Whether Prosecution is required to explain injuris— Effect thereof. 
It is well established that each case should be decided on the facts 
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and circumstances of its own but the failure to explain injuries by the 
Prosecution is certainly a factor meriting serious consideration by the 
Court. 

The principle underlying the right of private defence is that although 
the Court will not go into the question of excess by adopting a test of 
detached objectivity, the right of private defence itself is subject to certain 
basic restrictions, one of which is that the harm inflicted in self-defence 
must be no more than is legitimately necessary for the purpose of defence. 
The severe blow inflicted on the deceased in his vital part was dispropor- 
tionate to the injury which was to be averted. The appellant in the 
instant case, exceeded the legitimate purpose of the exercise of the right 
of private defence and indulged in excess. To concede to the appellant 
the right to strike in the manner he did would be to allow him to abuse 
his right of private defence asa shield to justify a violence which was 
disproportionate to the apprehended injury that was to be averted. 


Cases referred to : 
(1) Mohar Rai y. State of Bihar, 1969(1) SCJ 1 : AIR 1968 SC 1281 
(2) Gajendra Singh y. State of U. P., AIR 1975 SC 1703 
(3) Harideb y. State, AIR 1976 SC 1489 : 1976 Cr. L J 1176 
(4) Jaidev v. State of Punjab, AIR 1963 SC 612 
(5) G. V. S. Subbrayanam vy. State of Andhra Pradesh, AIR 1970 
SC 1079 
(6) Gopal v. State of Rajasthan, AIR 1972 SC 1838 
(7): Onkarnath Singh v. State of U. P., AIR 1974 SC 1550 
(8) State of U. P. v. Ram Swarup, AIR 1974 SC 1570 
(9) State of Gujarat v. Bai Fatima, AIR 1975 SC 1478 : 
1975 Cr. L. J. 1079 
(10) Maniram v. Delhi Administration, (1868)2 SCR 455 : 
AIR 1968 SC 702 
(11) Lakshmi Singh v. State of Bihar, AIR 1976 SC 2263 
Kishore Mukherjee and Dipak Kumar Sen Gupta ... for the Appellants 
B. C. Chatterjee a .. for the State 
The judgment of the Court was as follow — 


Basu, J.: This isan appeal against an order of conviction dated 
the 18th of January, 1969 in S. T. No. 1 of January 1969, passed by the 
Additional Judge, Murshidabad by which the two appellants Shyam 
Sher Biswas and Naimuddin alias Naimuddin Shaikh were convicted 
under section 304 Part 11/34 IPC and sentenced to 4 years rigorous 
imprisonment. 

2. The Court is informed that one of the appellants Shyam Sher 
Biswas had died during the pendency of this appeal. It may be recorded 
that the appeal has abated so far as the said appellant Shyam Sher Biswas 
is concerned. 
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3. It appears that Shyam Sher Biswas, father of other appellant 
Naimuddin along with 12 others were tried by the learned Additional 
Sessions Judge. All of them were charged under section 302/149, 148 
and 447 I. P. C. Shyam Sher Biswas and Naimuddin were also charged 
under section 302/34 I.P. C. and two accused Dasu and Dukhu were 
charged under section 3231. P. C. The learned Judge convicted Shyam 
Sher Biswas and Naimuddin of the offence under section 304 Part II/34 
I. P. C. but acquitted the accused persons of all the other charges. 

4. The prosecution case is that plot no. 309 of Mouza Meghuan 
in the field of Shyampur belongs to Mithu Shaikh, P. W. 4 who is the 
sister’s husband of accused Shyam Sher Biswas. P. W. 1, Abdul Rashid 
and one Sajjad Shaikh, since deceased, were the sons of said Michu 
Shaikh. Though Michu and others were owners of the 16 annas share in 
the said plot No. 309, half of them was recorded in the name of -the 
accused Shyam Sher Biswas and others in the recent settlement opera- 
tion. A title suit was filed by Michu’s father against accused Shyam 
Sher Biswas and others regarding that half portion of the plot. The suit 
was decreed in favour of the plaintiff and confirmed in appeal but a 
further appeal is pending in the High Court. It appears that on the 22nd 
of February, 1968 Purushottam Chatterjee, J. passed an interim order 
in the appeal whereby on the claim of the appellants that they were in 
possession he directed them to deposit the costs of the courts below within 
three months upon which possession was to be maintained. The costs 
were deposited. Thereafter on the 31st of March, 1968 the accused 
Bhadu, Dukhu, Soraj and Imam were seen ploughing the half of plot 
no. 309 by P. W. 1, Abdul Rashid and his brother Sajjad (since deceased) 
from their Kholan at some distance. The two brothers went there and 
protested as to why they were ploughing their lands. Those who were 
ploughing then raised shouts “you all come. They have come to resist”. 
At that time several accused persons who were hiding at some distance 
rushed to the spot and surrounded the two brothers. The accused persons 
were armed with Phala, Fhars and Lathi. P. W. 1, Abdul Rashid also 
raised alarm when people began to come. The accused Naimuddin 
dealt a Phala blow near the left shoulder joint of Sajjad who sat down 
when Shyam Sher Biswas, father of Naimuddin dealt another Phala 
blow on the lower abdomen of Sajjad. P. W. 1, Abdul Rashid, tried to 
save his brother when he was assaulted by other accused persons. He 
fell down. Seeing other men coming the accused persons fled away tak- 
ing with them the bullocks and cows. Sajjad died on the spot. P. Ws. 2, 
3 and others came there. P. W. 1 narrated the incident to them. P. W. 2, 
Habibur Rahaman who was catching fish in a tank to the south west of 
the disputed land and others claimed to have seen the assault on Sajjad. 
The FIR was lodged by P. W. 1, Abdul Rashid at Shyampur where the 
Officer-in-Charge came in connection with some other duty. The FIR 


268 Shyamsher Biswas v. The State (1977 (1) CLI 


was forwarded to Suti P. S. where the formal FIR was drawn. The 1.0. 
took up investigation and prepared a sketch map, held an inquest on the 
body and sent it for post-morteum examination through constable Rag- 
hunandan Dobey. He als} noticed marks of injuries on P. W. 1 and 
sent him for treatment to the hospital. He tried to arrest the accused 
persons but could not find them and prayed for warrant of arrest and 
proclamation. He sent blood strained articles to the chemical examiner. 
Dr. S. R. Ghosh, P. W. 5, held post-morteum examination on 1. 4. 68. 

5. It would appear from the evidence of P. W.5, Dr. S. R. Ghosh 
who held post-morteum examination that he found two injuries on the 
body of Sajjad, brought and identified by constable Raghunandan Dobey. 
The injuries were (1) one gaping wound about 5” x14” on the left side 
of the anterior surface of the neck just above the medial half of the 
left clavicle and placed obliquely dividing all the soft structures includ- 
ing division of the external cartoid artery and its benules with a perfor- 
ating injury on the apex of the left lung and (2) one stab wound about 1” 
on the lower abdomen just below the unbilicus dividing the whole thick- 
ness of the anterior abdominal wall through which omentum was protrud- 
‘ing. Both the injuries, according to the doctor, may have been caused 
by sharp weapons such as, Phala. The injury no. 1 was fatal. The death 
was due to shock and haemmarge as a result of injuries noted above 
which were antecedent and homicidal in nature. There is no doubt, 
therefore, that the deceased meta violent death as a result of injuries. 
The next question is who caused this injuries. 

[His Lordship then proceeded to deal with the evidence and continued 
as follows :—] 

8. From the evidence noted above, specially from the evidence of 
P.W.1 corroborated by P. Ws 2 and 3, it is clear that the appellant Nai- 
muddin caused Phala blow on the left side of the neck. The blow is a 
severe one aimed at a vital part of the body. In this regard we accept 
the finding of the learned Sessions Judge. 

9, We, also, find that some of the accused had received injuries. On the 
basis of the recent R. S. records and the order of injunction passed by the 
High Court the learned lower Court was correct in holding that the blows 
were dealt by the accused while exercising their right of private defence. 
The learned Judge has held “There can be no reason to doubt that P.W. 1 
and his brother had gone there to resist the possession of the accused 
party and then these two accused killed Sajjad with Phalas”. We are 
inclined to accept this finding of the learned Judge. 

10. Mr. Mukherjee appearing on behalf of the appellants, of course, 
argued that the prosecution has not adduced sufficient evidence and the 
onus being on them they have failed to discharge the same. We are 
unable to accept the validity of the said submission. We hold in agree- 
ment with the learned Judge of the lower Court that the prosecution has 
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proved beyond reasonable doubt that the appellant Naimuddin dealt blow 
on the left shoulder of the deceased, Sajjad. 

‘11. Mr. Mukherjee then argued that since blow dealt by Naimu- 
ddin was in exercise of right of private defence his client was entitled 
to complete immunity and he should be acquitted. Since the nature of 
right of private defence has been discussed at some length at the bar in 
course of which various cases have been cited it becomes necessary to 
refer to some of the decisions of the Supreme Court in this regard. 


. 12. Mr. Mukherjee relied on the decision of (1) Mohar Roy v. The 
_ State of Bihar, reported in 1969 (1) Supreme Court Journal 1. In that case 
the trial court as well as the High Court fully ignored the significance of 
the injuries found on the appellants ; one of whom sustained as many as 
13 injuries and another 14. Doctors evidence showed that injuries could 
not have been self inflicted. Under the circumstances the court held that 
the prosecution had a duty to explain all the injuries. But as we note 
later the Supreme Court in a later case ; (2) Gajendra Singh v. The State 
of U. P., reported in AIR 1975 SC 1703 on the circumstances of that 
case held that the failure of the prosecution to explain injuries on the 
person of the accused did not affect the prosecution case. Thus each 
case will depend on the facts and circumstances of its own but failure 
to explain injuries by the prosecution certainly is a factor meriting 
serious consideration by the Court. Mr. Mukherjee then relied on 
the case of (3) Harideb v. The State, reported in AIR 1976 SC 1489=1976 
Criminal Law Journal 1176. In that case the High Court having 
disbelieved an essential part of the prosecution case on which the other 
part was dependent held that it would be wrong in upholding the convic- 
tion of the appellant but that again is a decision on the facts of that case. 
Courts from time to time have invoked the metaphor of sifting the grain 
from the chaff. When the two are inextricably mixed up it is undoubtedly 
an exercise in futility to try to separate the grain of truth from the chaff 
of falsehood. If the two are not inseparately mixed up it is the task of the 
court to separate the grain from the chaff. 
13. In the case of (4) Jaideb v. The State of Punjab, reported in AIR 
1963 SC 612 the Supreme Court went into this question at some length 
It recognises that “Section 100 I.P.C. provides, inter alia, that the right of 
private defence of the body extends under the restrictions mentioned in 
section 99 to the voluntary causing of death if the offence which occasions 
the exercise of the right be an assault as may reasonably cause the appre- 
hension that the grievous hurt will otherwise be the consequence of such 
assault”. 
14. “Where (at page 617) an individual citizen or his property is faced 
with a danger and immediate aid from the State machinary is not readily 
available, an individual citizen is entitled to protect himself and his 
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property. That being so, it is a mecessary corollary to the doctrine of private 
defence that the violence which the citizen defending himself or his pro- 
perty is entitled to use must not be unduly disproportionate to the injury 
which is to be averted or which is reasonably apprehended and should 
not exceed its legitimate purpose. The exercise of the right of private 
defence must never be vindictive or malicious”. Dealing with the question 
“as to whether more force is used than is necessary or than was justified 
by the prevailing circumstances, the Supreme Court cautioned that it would 
be inappropriate to adopt tests of detached objectivity which could be so 
natural in a court room, for instance, long after the incident has taken 
place”. The force used should not be “weighed in a golden scales”. Ifa 
person finds that the threat to his person or property is immediate and 
real he js entitled to exercise his right but he must use force necessary for 
that purpose and he must stop using the force as soon as the threat has 
disappeared. The law of private defence does not require that the person 
assaulted or facing an apprehension of assault must run away for safety. 


15. The aforesaid principle laid down by Gajendragatkar, J. still 
holds good. In the case of (5) G, V. S. Subbrayanam v. The State of A. P. 
(ATR 1970 SC 1079) it was held on the facts of that case that the conduct 
on the part of the occupiers and their supporters was sufficient to give rise 
to a reasonable apprehension in the mind of one of the accused persons that 
the victims of assault would have been killed had he not exercised the right 
of private defence. The use of the gun by the accused against the mem- 
bers of the opposite faction was held to be justified. The Court held that 
in a situation like that it was not possible for an average person whose 
mental excitement could be better imagined than described, to weigh the 
position in golden scales. The case of (6) Gopal v. The State of Rajasthan, 
reported in AIR 1972 SC 1838 was cited at the bar. No specific principles 
were laid down in that case but on the facts of that case the Supreme 
Court allowed the appeal and held that the injuries which were inflicted 
by the accused were caused in defence of their person when they had been 
attacked. The decision of (7) Onkarnath Singh v. The of U. P. (reported in 
AIR 1974 SC 1550) emphasised that right of private defence given by the 
Penal Code is essentially one of defence or self protection and nota 
right of reprisal or punishment. It is subject to the restrictions indicated 
in section 99 which are as important as the right itself. One of them is 
that the harm inflicted in self defence must be no more than is legitimately 
necessary for the purpose of defence. Further, “the right is conterminous 
with the commencement aad existence of a reasonable apprehension of 
danger to body from an attempt or threat to commit the offence. It avails 
only against a danger, real, present and imminent”. It thus restates the 
principles earlier laid down by the Supreme Court in (4) AIR 1963 SC 612. 
The decision in (8) State of U. P. v. Ram Swarup reported in AIR 1974 
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SC 1570 reiterates the same principle in different words. It states that 
(paragraph 14) the right of private defence is a right of defence, not of 
Tetribution. It is available in face of imminent peril to those who act in 
good faith and in no case can the right be conceded to a person who stage 
Manages a situation wherein the right can be used asa shield to justify 
the act of aggression. If a person goes with a gun to kill another, the 
intended victim is entitled to act in self defence and if he so acts there 
is no right in the former to kill him in order to prevent him from acting 
in self defence. While providing for the right of private defence, the 
Penal Code has surely not devised a mechanism whereby an attack 
may be provoked asa pretence for killing. Again it says that it is a 
necessary incident of the right of private defence that the force used 
must beara reasonable proportion to the irjury to be averted. Un- 
doubtedly a person in fear of his life is not expected to modulate his 
defence step by step or tier by tier. But section 99 provides in 
terms clearand categorical that the right in no case extends to the in- 
flicting of more harm than is necessary for the purpose of defence. The 
Supreme Court in the case of (9) State of Gujarat v. Bai Fatima (reported in 
AIR 1975 SC 1478) went into the question of plea of self defence and 
held that even if an accused does not plead self defence, it is open to 
the court'to consider such a plea if the same arises from the materials 
on record. The burden of establishing that plea is on the accused and 
that burden can be discharged by showing preponderence of probabilities 
in favour of that plea on the basis of materials on record. In this regard 
the Court followed an earlier decision ; (10) Maniram v. Delhi Administra- 
tion, reported in AIR 1968 SC 702. In that case not only the plea of 
private defence was not taken by the respondent in her statement 
under 342 but no basis for that plea was laid in the cross-examination 
of the prosecution witnesses or by adducing any defence evidence. The 
Supreme Court held that the burden of establishing that plea was not 
discharged in any manner by the Tespondent even applying the test of 
preponderence of probabilities in favour of that plea. 


16. When the judgment was about to be delivered Mr. Mukherjee 
cited another recent case of the Supreme Court, (11) Lakshmi Singh v. The 
State of Bihar, reported in AIR 1976 S.C. 2263. In that case the court 
held that non-explanation of the injuries sustained by the accused is a very 
important circumstance from which the court can draw inference 3 (1) 
that the prosecution has supressed the genosis of the occurrence and has 
not presented the true version ; (2) that the witnesses who have denied the 
presence of the injuries are lying on a most material point, and therefore, 
their evidence is unreliable; (3) that in case there is a defence version 
which explains the injuries on the person of the accused it is rendered pro- 
bable but the same court hastend to add that, as held in the case of (9) 
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State of Gujarat v. Bai Fatima (reported in AIR 1975 S.C. 1478) there may 
be cases where the non-explanation of the injuries by the prosecution may 
not affect the prosecution case. The case of (2) Gajendra Singh v. The 
State of U.P. (reported in AIR 1975 S.C. 1703) followed the case of Bai 
Fatima referred to above and held, in the circumstances of the case, that 
failure of the prosecution.to explain injuries on the person of the accused 
did not affect the prosecution case. The principles enunciated in the case 
of (11) Lakshmi Singh is unexceptionable. But on the facts of this case there 
is no ambiguity about the genosis and origin of the occurrence.. As to the 
veracity of the witnesses we have already discussed the same. Moreover, 
the explanation of the defence that the injuries were explaiued in course of 
exercising the right of self defence has also been accepted by the court. 
The injuries sustained by the accused are not very serious The evidence 
adduced by the prosecution seems to be reasonably clear and cogent and 
was found acceptable by the court below. On the whole, the facts in the 
case of Lakshmi Singh were quite different. 


17. The principles discussed above as to the right of private defence 
make it clear that although the court will not go into the question of 
excess by adopting a test of detached objectivity the right of private defe- 
nce itself is subject to certain basic restrictions, one of which is that the 
harm inflicted in self-defence must be no more than is legitimately neces- 
sary for the purpose of defence. The severe blow inflicted on the deceased 
in his vital part, in our view, was disproprotionate to the injury which was 
to be averted. .In our view, the appellant in this case exceeded the legiti- 
mate purpose of the exercise of right of private defence and indulged in 
excesses. In our view, to concede to the appellant the right to strike in 
the manner he did, would be to allow him to abuse his right of private 
defence as a shield to justify a violence which was disproportionate to the 
apprehended injury that was to be averted. 


18. The result is that we uphold the conviction of the appellant, 
Naimuddin under section 304 part I/34 IPC. The sentence passed by 
the learned judge also is confirmed. 

19. The appeal is dismissed. 


The appeal has abated so far as Shyam Sher Biswas is concerned. 
Let the other appellant Naimuddin Biswas surrender to his bail bond. 

Chanda, J.: I agree. 

S.P.T. 
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[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Sisir Kumar Mukherjea 
Decision: December 3 & 6, 1976 


Dasarathi Lal Sharma... bug wal ... Petitioner 
Versus 
Union of India es wae see Respondent* 


Order of termination of service of a temporary employee under Pro- 
viso to subrule (1) ef Rule 5 of the Central Civil Services (Temporary 
Services) Rules 1965—Substance of the order and not merely its form is 
to be looked into by Court to find out the foundation of the order and the 
motive of the order.—Whether the order is by way of punishment and 
whether it attracts Art.311(2) of the Constitution of India. 


Petitioner was a temporary employee of the respondent. A Depart- 
mental enquiry on certain charges against him was conducted and com- 
pleted in accordance with the Central Civil Service (Classification Con- 
trol and Appeal) Rules 1957 but no report was made by the Enquiry 
officer. By a subsequent order charges against him were withdrawn but 
by another order of the same day a fresh chargesheet was issued against 
him with the same old charges, later on those charges were also with- 
drawn. On December 15, 1972, respondent passed an order of termina- 
tion of service of the petitioner in pursuance of the Proviso to subrule(1) 
of Rule 5 of the Central Civil Services (Temporary Services) Rules 1965. 
Challenging the said order, the petitioner filed a petition and obtained 
a Rule and contended (1) that the order of termination was not made in 
the usual course but in reality was passed by way of disciplinary action 
and penalty, (2) that the order contained imputation of misconduct 
and attached a stigma to his character and (3) that he was entitled to 
protection of Art. 311(2) of the Constitution of India. 


HELD: The Court can go behind an order of termination of ser- 
vices of a temporary employee even through the language of the order 
is unexceptionable. The form of the order is not conclusive and it is the 
substance of the order which should be looked into. At the Sametime, the 
Court must carefully consider whether allegations which may very well 
furnish the basis of disciplinary proceedings under Art. 311 (2) of the Con- 
stitution of India merely constituted a notice for the order of termination 
or they constitute the foundation of the order. If itis merely a case of 
motive then the presence of the motive in making the order for termina- 
tion will be immaterial. But if it goes to the root of the matter and îs 
Causa Gausans of the order, the order will be struck down as having been 
made in contravention of Article 311(2) of the Constitution... (para 21) 

The petitioner’s service were terminated by the order dated December 

*Civil Revision No, 127 (w) of 1973. 
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15, 1972 on the basis that the petitioner had been found guilty, 
beyond doubt, of tke charges which were the subject matter of two dis- 
ciplinary proceedings which were withdrawn onee on February 17, 1967 
and again on October 12, 1972. The order of termination of service 
innocuous though it might be on the face of it having the substance of being 
made in the usual course, wasin reality a device to circumvent the 
departmental preceedings. Here is a good instance of what is to be under- 
stood by “foundation” af va an order as opposed to a mere motive for an 
order... iiy tes set ...(para 25) 


Held further that in the context of the disciplinary proceedings, the 
order of termination casts aspersion on his character and attaches stigma 
to his reputation. The petitioners’ services were terminated on the ground 
of misconduct although the charges had been formally withdrawn....(pata 26) 
i Cases referred to : 

(1) Amarchand Butail v. Union of India, AIR 1964 SC 1958 
(2) H. D. B. K. Das v. F.L.A. Collector, AIR 1975 SC 1096 
(3) Shamshar Singh v. State of Punjab,AIR 1974 SC 2192 
(4) Madan Mohan v. State of Bihar, AIR 1973 SC 1133 
(5) State of Bihar v. Shiva Bhikshuk Misra, AIR 1971 SC 1011 
(6) State of Punjab v. Sukhraj Bahadur, AIR 1968 SC 1089 
(7) Tewari v..District Board, AIR 1964 SC 1680 
(8) Nirmal Kanti Kanjilal v. Senior Manager, Post & Telegraph 
Motor Service, Calcutta & Others, 1974 CLI 443 
(9) Shyamlal v. State of Uttar Pradesh and another, AIR 1954 SC 369 
(10) R.S. Sial v. State of U. P. and others, AIR 1974 SC 1317: 
1975 (3) SCC 111 
(11) The State of Uttar Pradesh v. Shyam Lal, AYR 1971 SC 2151 


D. P. Chowdhury and Manoj Kumar Mookherjee... ...for the petitioner 
D. N. Das and S. N. Banerjee... ie -for the respondent 

The judgment of the Court was as follows :— j 

This Rule is directed against an order dated December 15, 1972 by 
which the petitioner’s services as Deputy Coal Superintendent in the 
office of the Coal Controller, Calcutta, was terminated in pursuance of 
the proviso to sub-rule (1) of Rule 5 of the Central Civil Services 
(Temporary Services) Rules, 1965. The facts of the case disclosed by 
the petition may be briefly indicated. 


2. On being selected by the Union Public Service Commission, the 
President, by an order dated August 27, 1960 was pleased to appoint the 
petitioner to officiate as Deputy Coal Superintendent in the Coal Con- 
troller’s office with effect from August 11, 1960 until further orders. 
The post, at the time when the petitioner was appointed was a temporary 
post which was subsequently converted into a permanent post. The 
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petitioner was appointed on probation. By a letter dated March 5, 1963 
the probationary period of his services was extended by one year. 


Bya memorandum dated September 21, 1964 issued by the Joint 
Secretary, Government of India, Department of Mines and Metals, the 
Petitioner was informed that it was proposed to hold an enquiry against 
him under Rule 15 of the Central Civil Services (Classification, Control 
and Appeal) Rules, 1957 into certain charges framed against him, the 
charges being that the petitioner while functioning as Deputy Coal 
Superintendent, Ranigunj Division engaged himself in private trade 
during the period between May 1962 and June 1963 in the name of his 
wife, Sm. Puspa Rani Sharma as a partner of M/s. Akashbani at 
Chirkunda, dealers in Radio Sets, and that as proprietor of M/s. Puspa 
Investment Corporation, he invested money to the extent’ of Rs. 65,200/- 
without previous sanction of his Departmental authority and thereby 
contravened Rule 12 of the Central Civil Services (Conduct) Rules, 1955, 


3. Thereafter there was a departmental enquiry conducted by an 
Enquiry Officer, „In the said enquiry, depositions of witnesses were 
taken and arguments were heard. The petitioner submitted a written 
defence and argument. The said enquiry was conducted and completed 
in accordance with the Central Civil Services (Classification, Control 
and ‘Appeal) Rules, 1957 but no Teport was made by the Enquiry Officer. 
Meanwhile the petitioner’s service as a probationer was extended till 
August 10, 1965. 


4. By an order dated February 17, 1967 the charges against the 
petitioner were withdrawn for technical Teasons. By another order made 
simultaneously on the same date, Å fresh charge-sheet was issued against 
petitioner. The old charges were repeated. Soon thereafter, the petitioner 
moved this Court under Article 226 of the Constitution and obtained a 
Rule Nisi and ad-interim in junction restraining the respondents from tak- 
ing any action on the basis of the second charge sheet. The said Rule 
was numbered as C.R. 363 (w) of 1967. On or about 12th June, 1971, the 
petitioner, on legal advice, withdrew the application. After withdrawal 
of the said application, the respondents neither proceeded with the enquiry 
relating to the second charge-sheet nor took any other steps. Thereafter, 
by an order dated October 12, 1972 the charges framed against the petitio- 
ner were withdrawn. Thereafter, on December 15, 1972 the order for 


3 


5. It is not in dispute that the petitioner is a temporary employee 
or that the services of a temporary employee can be validly terminated 
under the proviso to sub-rule (1) of of Rule 5 of the Central Civil Services 
(Temporary Services) Rules, 1955 without anything more. However, it is 
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contended on behalf of the petitioner that the order of termination of his: 
services was not made in the usual course under the aforesaid provisions of 
the relevant Service Rules but in reality, was passed by way of disciplinary 
action taken against the petitioner. or in other words, by way of penalty: 
It was further contended that having regard to the entire background of 
the order of termination of his services and in the context of successive 
disciplinary proceedings taken against the petitioner, the impugned order 
contains an element of imputation of misconduct and attaches a stigma 
to his character and conduct. In these circumstances, it was submitted 
on behalf of the petitioner, that he was entitled to the protection of 
Article 311(2) of the Constitution and his services could not have beer 
validly terminated in Iaw without giving him an opportunity of exonerating 
himself in proper departmental proceedings in compliance with the afore- 
said provisions of the Constitution. 


f 6. Inthe present casea Rule in the nature of Certiorari has been 
issued and the respondents have been directed by the Court to produce 
all relevant records in connection with the order of the termination of 
petitioner’s services so that conscionable justice may be done. At the hear- 
ing of this case the relevant records were not produced. Mr. K.S.R. Chari, 
Secretary to the Government of India, Ministry of Energy, Department 
of Coal by an affidavit affirmed on November I, 1976 stated that those 
records relate to affairs of the State and communications and notifications 
made in official confidence and that their disclosure will cause injury to 
the public interest. He claimed privilege for those documents. Having 
found the assertions and submissions made in the said affidavit, far too 
general and not a little vague, I gave liberty to the respondents to use 
a further and better affidavit in support of their claim for privilege. 
Pursuant thereto, Mr. K.S.R. Chari filed a further affidavit affirmed on 
November 16, 1976. The latter affidavit was no more illuminating than 
the former. Having read the affidavits I felt that I could not decide the 
claim for privilege without looking into the papers myself and therefore, 
I made an order as was made in (1) Amar Ghand Butail v. Union of India, 
AIR 1964 SC 1658, that is to say, I directed production of the documents 
for my satisfaction that the claim for privilege was justified. At my request, 
the file was produced in court. I looked into the papers and satisfied 
myself the claim for privilege in respect of a note by Mr. S.Butalingam, 
Under-Secretary, Ministry of Steel and Mines, dated 11th December, 1971 
and the note by Mr. A.S. Deshpande dated 27th November, 1972 and by 
Mr. P.K. Lahiri dated December 2, 1972 was not tenable. As regards 
other documents, it is not necessary for me to decide whether privilege 
may be legitimately claimed for them. 


7. Tt was contended by Mr. Chowdhury. appearing on behalf of 
the petitioner that the order dated 15th December, 1972 terminating the 
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services of the petitioner, though couched in innocuous language is 
intended to be and is in effect, in the nature of punishment for the acts of 
commission charged against the petitioner in disciplinary proceedings subse- 
quently withdrawn on more then one occasion. Mr. Chowdhury claimed 
that here is a case where things are not what they seem. He also con- 
tended that in the context of the completion of the disciplinary proceedings 
which were withdrawn by the order dated February 17,1967, the service of 
a fresh charge-sheet on the same date, and the subsequent withdrawal there- 
of on October 12, 1972 the order of termination of the petitioner’s services 
which followed the withdrawal of the charge-sheet throws an imputation 
on the conduct of the petitioner and isin the nature of punishment. He 
invited the Court to lift the veil, go behind the order of termination of 
service, and look into the facts of the case. He submitted that here was 
an appropriate case where adoption of such a course was necessary. Mr. 
Chowdhury relied on the decision of the Supreme Court in (2) A.D.B.K. 
Das v. F.L.A. Collector, AIR 1975 SC 1096 where A.C. Gupta, J. speaking 
for the Court observed : 

“An order terminating the services of a temporary servant or a 
probationer, if it is by way of punishment will attract Article 311 of 
the Constitution. The form of the order is not conclusive, it is the 
substance of the matter that has to be looked into. Whether or not, 
an order of termination is by way of punishment would depend on the 
facts.and circumstances of each case.” 


8. His Lordship relied on the case of (3) Shamshar Singh v. State 
of Punjab, AIR 1974 SC 2192 where on an elaborate review of an 
earlier judgment of the Court, it was held that if in the facts and cir- 
cumstances of a case, it transpires that in substance, the order for 
termination of service, is by way of punishment then a probationer is 
entitled to the protection of Article 311 of the Constitution. The sub- 
stance of the order and not the form would be decisive. 

9. In the casein which judgment was delivered by A. C. Gupta, 
J. the respondent was a temporary Tax Inspector in the Excise and 
Taxation Department. A charge was framed against him in which he 
was accused of dereliction of duty and gross negligence. A charge sheet 
was served upon him. He was informed that action under Rule 7 of 
the Punjab Civil Service Rules, 1952 was proposed to be taken against him 
and he was asked to state in writing within three weeks from the receipt 
of the charge sheet, what explanation or defence, if any, he had to 
offer. The respondent filed an explanation denying the charges. There- 
after, by a notice, the Excise and Taxation Commissioner terminated 
his service by giving him one month’s notice. On receipt of this order 
the respondent made a representation to the Chief Minister of the State. 
The Chief Minister called for a report and directed that, in the meantime, 
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the respondent should continue in service. Thereafter, the Chief 
Minister, after considering the report ordered that the respondent did not 
deserve punishment of termination of service only on account of a few 
bad reports and that he should continue in service and his case should be 
reviewed after he has earned another report from the Excise and Taxation 
Commissioner for the year 1964-65. It transpired that the Excise and 
Taxation Commissioner without waiting for the report as advised by the 
Chief Minister made an order terminting the services of the respondent. 
I might add that the order of termination of service did not disclose 
any reason for the action taken. 

10. It appears from paragraph 3 of the judgment that the assu- 
Tance given by the Chief Minister that the respondent should continue 
in service until his case was reviewed on the basis of another report of 
the Excise and Taxation Commissioner had very little or nothing at all | 
to do with the ratio of the decision. The principle underlying the de- 
cision appears to be that the Court may go behind an order of termi- 
nation of service in an appropriate case to asertain whether the order of 
termination has been made by way of punishment or not. ` 

11i. Counsel also relied on a decision of the Supreme Court 
reported in AIR 1973 SC 1133 in the case of (4) Madan Mohan v. 
State of Bihar. In that case, the petitioner was appointed as a tem- 
porary Munsif upon the term that his service was terminable at one 
month’s notice on either side. The petitioner remained in temporary 
service as a Munsif for a period of 15 years and became eligible for pen- 
sion under the relevant service Rules. It appears from page 11 of the 
Report that an order terminating the petitioner’s services was made 
on January 15, 1972. 

12. Before the order of termination of the petitioner’s services was 
~ made, the Chief Minister, in answer to a question, made a statement in the 
Bihar Legislative Assembly with regard to the petitioner’s services. He 
said that it was true that having put in 15 years of temporary service, the 
Munsif was entitled to pension but on the other hand, since his service 
was not satisfactory he could be removed on one month’s notice. He 
added that on reconsideration of the matter, the Government felt that he 
should be served with show cause notice and therefore the Government 
was reconsidering the matter. Sikri C.J. in delivering the judgment of the 
court said “it seems to us that on the facts of this case the order of 
January 15, 1972 violates Article 311 (2) of the Constitution. The Chief 
Minister’s statement in the Assembly that his services were not satisfac- 
tory and that the Government was considaring serving show cause notice 
and the fact that his service was terminated without any enquiry being 
held would inevitably lead the public to believe that his services had been 
terminated on account of inefficiency or misconduct. This did cast a 
stigma on his character”. 
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13. In the case of (5) State of Bihar v. Shiva Bhikshuk Mishra, AIR 
1971 SC 1011 the respondent who was the petitioner in the High Court 
was officiating at the material time as a Subedar-Major. He was reverted 
to his substantive rank of Sergeant and posted at Hazaribagh. Prior to 
the order for reversion, the Commandant of the Bihar Military Police 
made an enquiry into certain charges brought against the petitioner and 
expressed the opinion that the petitioner had actually committed the act 
of misconduct he was charged with. The Commandant recommended 
that no action need be taken but in order to prevent any recurrence of 
misconduct, he suggested that the petitioner be censured. The Deputy 
Inspector General of Police in his note recommended reversion of the peti- 
tioner to his substantive rank and the Inspector-General made an order 
as proposed by the Deputy Inspector-General. The petitioner who was 
respondent before the Supreme Court challenged the order by which he was 
reverted to his substantive post and contended that the order was made 
by way of punishment and attached stigma to his character and conduct. 


14. Grover, J. in delivering the judgment of the Court relied on 
the principles enunciated by Mitter J. in the case of (6) State of Punjab 
v. Sukhraj Bahadur, AIR 1968 SC,1089. Mitter, J. on a review of a number 
of decisions on the point observed : 

‘The services of a temporary servant ora probationer can be 
terminated under the rules of his employment and such termination 
without anything more would not attract the Operation of Art. 311 of 
the Constitution. 

The circumstances preceding or attendant on the order of termin- 
ation have to be examined in each case, the motive behind it being 
immaterial. 


If the order visits the public servant with any evil consequences or 
casts an aspersion against his character or integrity, it must be corsi- 
dered to be one by way of punishment, no matter whether he was a 
mere probationer or a temporary servant. 

An order of termination of service in unexceptionable form 
preceded by an enquiry launched by the superior authorities only to 
ascertain whether the public servant should be retained in service does 
not attract the operation of Art. 311 of the Constitution. 

If there bea full-scale departmental enquiry envisaged by Art. 
311, i.e. an Enquiry Officer is appointed, a charge sheet submitted, 
explanation called for and considered, any order of termination of 
service made thereafter will attract the operation of the said article.” 

15. Grover, J. rejected the contention that so long as there are no 
express words of stigma attributed to the conduct of a Government servant 
in the impugned order it.cannot be held to have been made by 
way of punishment. The test as previously laid down and which was 
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relied on was whether the misconduct or negligence was a mere motive for 
the order of reversion or whether it was the very foundation of that order. 
The learned Judge added : 

“So far as we are aware no such rigid principle has ever been laid 
down by this Court that one has only to look to the order and 
if it does not contain any imputation of misconduct or words 
attaching a stigma to the character or reputation of a Government 
Officer, it must be held to have been made in the ordinary course of 
administrative routine and the Court is debarred from looking at all 
into the attendant circumstances to discover whether the order had 
been made by way of punishment. The form of the order is not 
conclusive of its true nature and it might merely be a cloak or camouf- 
lage for an order founded on misconduct.” 

16. His Lordship referred to the case of (7) Tewari v. District 

Board, Agra, AIR 1964 SC 1680. 

17, In the case (5) Shiva Bhikshuk Misra v. State of Bihar the 
order of reversion was directly and proximately founded on what the 
Commandant and the Deputy Inspector-General had said relating to the 
Tespondent’s conduct. In that view of the matter, the Court held that 
the respondent was entitled to the lari of Article 311(2) of the 
Constitution. 

18. Learned Advocate appearing on behalf of the petitioner also 
relied on a Bench decision of this Court reported in 1974 CLJ 443 in 
the case of (8) Nirmal Kanti Kanjilal v. Senior Manager, Post & Tele- 
graph Motor Service, Calcutta & Others. There the service of a tempo- 
rary motor vehicle mechanic was terminated under sub-rule (1) of Rule 5 
of the Central Civil Services (Temporary Services) Rules, 1965. The 
mechanic who was the appellant -before the appellate court made an 
application under Article 226 of the Constitution and obtained a Rule. 
The application was heard by Chittatosh Mookerjee, J. His Lordship 
directed production of two papers from the appellants personal file, 
one of those wasa report of the Deputy Manager of the petitioner’s 
department to the Senior Manager. Towards the concluding portion of 
the report the Deputy Manager stated : “under the above circumstances 
we may come to the conclusion that these two officials for their records 
of bad character and conduct and for their involvement in such a series 
of offences of stealing the Government properties have rendered them- 
selves unsuitable for further retention in service for the sake of mai- 
taining the discipline in the organisation and may perhaps be weeded out 
from service as early as possible.” The above report was considered by 
the Senior Manager who in his finding remarked that : 

“The past working conduct of these officials would indicate that 
they had been suspected of several other acts involving moral turpitude 
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‘and the Present act of thieving the radiator is a crowning event 
- meriting deterrent action against them...............Inasmuch as these 
Officials were made quasi permanent, in view of their past unsatis- 
factory work and conduct, their services are ordered to be terminated 
under Rule 5 of CCS. (T. S.) Rules 1965.” 


19. The Division Bench held that on the facts and circumstances 
of the case, the finding of the Senior Manager which was arrived at 
without giving the appellant an ‘opportunity of being heard, was the 
principal ground of the order of termination of services. That being 
the position, the order was Struck down. 


20. Mr. D. N. Das appearing on behalf of the respondents relied on 
a decision of the Supreme Court in the case of (9) Shyamlal v. State of 
Uttar Pradesh and another, reported in AIR 1954 SC 369. That was a 
decision on the validity of an order for compulsory retirement. S. R. Das, 
J. pointed out that compulsory retirement does not carry any stigma or 
implication of misbehaviour or incapacity. His Lordship said “it is true 
that this power of compulsory retirement may be used when the autho- 
tity exercising this power cannot substantiate the misconduct which may 
be the real cause for taking the action but what is important to note is 
that the directions in the last sentence in Note 1 to Article 465A make it 
abundantly clear that an imputation or charge is not in terms made a 
Condition for the exercise of the power.” Mr. Das also relied ona 
decision in the case of (10) R. S. Sial v. The State of U. P. and others 
reported in AIR 1974 SC 1317=1975 (III) SCC, page 111. The appellant 
was officiating as General Manager. He was reverted to his substantive 
post of Assistant General Manager. His Tepresentation against the order 
of reversion was dismissed. He filed a writ petition which was dismissed 
by a Full Bench of the High Court. From the order of dismissal, he 
preferred an appeal to the Supreme Court by special leave. The appellant 
contended that the order of reversion was made by way of punishment 
and that being so, the same was liable to be quashed having been made 
without complying with the Tequirement of Article 311 of the Constitu- 
tion. ‘Khanna, J. in delivering the judgment of the court relied on the 
propositions enunciated in the case of (6) State of Punjab v. Shri Sukh 
Raj Bahadur and held that the order of reversion of the appellant was 
not by way of punishment. The order did not cast on the appellant 
any aspersion nor did any stigma attach to his name as a result of the 
order. It merely appeared from the materials placed before the Court 
that it was thought necessary not to permit him to officiate ina higher 
post pending the holding of open enquiry into charges of corruption 
against him. The Court observed “All that can be said is that the con- 
templated enquiry into the charges of corruption against the appellant 
provided the motive for the reversion of the appellant. The existence of 
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such a motive cannot, in our opinion, vitiate the order for the reversiom 
of the appellant. It may be taken to be well settled that even though 
misconduct, negligence, inefficiency or other disqualifications. may be the 
motive or the inducing factor which influences the Government to take 
action under the express or implied terms of the contract of employment 
or under the statutory rule, nevertheless if aright exists, under the con- 
tract or the rules to terminate the services, the motive operating on the 
mind of the Government is wholly immaterial.” ` 


2%. Mr. Das also relied on the case of (Il) The State of Uttar 
Pradesh v. Shyam Lal, reported in AIR 1971 S.C. 215i and referred to 
paragraph 14 where Ray, J. on a consideration of earlier decisions extrac- 
ted certain tests for ascertaining whether the order of compulsory retire- 
ment is by way of punishment or not. The first test is whether in the 
order of compulsory retirement there was any element of charge or 
stigma or imputation or any implication of misbehaviour or incapacity 
of the officer concerned. The Court found that the order, on the face 
of it, did not contain any stigma and reversed the order of the High Court 
which had gone behind the order of retirement and had read a document 
in a manner which was not justified. Mr. Das also relied on a recent 
Division Bench decision of this Court in the case of State of West 
Bengal v. Somendra Nath Lahiri where the Court refused to interfere with 
the order of discharge of a temporary police officer who was described- in 
the order as “unsuitable” as the Court felt that the use of the word 
“unsuitable” did not cast any aspersion on the respondent or make any 
imputation on his character or conduct. 


22. On a consideration of the cases to which reference has beer 
made, it is clear that the Court can go behind an order of termination of 
the services of a temporary employee even though the language of the 
order is unexceptionable. - The form of the order is not conclusive and it 
is the substance of the order which should be looked into. At the same . 
time, the Court must ‘carefully consider whether allegations which may 
very well furnish the basis of disciplinary proceedings under Article 311 (2) 
of the Constitution of India merely constitute a motive for the order of 
termination or they constitute the foundation of the order. If it is merely 
a case of motive then the presence of the motive in making the order for 
termination will be immaterial. But if it goes to the root of the matter, 
and is the causa causans of the order, the order will be struck down as 
having been made in contravention of Article 311 (2) of the Constitution. 

23. fn the present case the following statements appear in the note 
of S. Bhutalingam, Under-Secretary to the Ministry of Mines and Steel, 
dated December 11, 197i :- 


“Shri Sharma is purely temporary and is supposed to be governed 
by C C.S. (T.S.) Rules, 1965. Hence, Rule 5 seems to be applicable in 


@977(1) CLI] Dasarathi Lal Sharma v. Union of India 283 


his case................., This Department felt that action might be taken 
against him under Rule 5 of the C.CS. (T.S.) Rules, 1965 as the 
charges against him have already been proved beyond doubt and no 
further enquiry was needed. If, however, the order of termination of 
his services under Rule 5 is challenged by Shri Sharma in the court of 
law as pointed out by the Ministry of Law in their note dated 10-6-65, 
the Government may accept the challenge at the appropriate time.” 


24. It is not a little strange that after the second charge-sheet was 
served on February 17, 1967, Mr. Bhutalingam, found that the charge 
against him had already been proved beyond doubt and no further enquiry 
was needed. In any event, the finding was net of the Enquiry Officer who 
at that time was entrusted with the enquiry. Moreover no progress appe- 
ars to have been made in the enquiry proceedings. In the note of Mr. 
Bhutalingam it is said that :- 

“The Ministry of Law and Social Justice were consulted again in 
the matter and they held the view that the first step is to drop the 
charges Straightway and intimate him accordingly and after waiting 
about a month or two his services might be terminated under Rule 5 
of the Temporary Services Rules after paying a month’s salary in lieu 
of notice and relieve him forthwith.” 

25. It seems to me that the order for termination of services was 
in substance and reality, a substitute for an order which might well have 
been made in disciplinary proceedings under Article 311 (2) of the Cons- 
titution of India after the petitioner had been found guilty of the charges 
of misconduct which were brought against him. The note of Mr. Bhuta- 
lingam to which I have made reference, constitutes the basis and founda- 
tion of the order for termination of the petitioner’s services. It will 
appear from the note of Mr. A. Deshpande, the Under-Secretary to the 
Department of Mines, dated November 27, 1972, that the recommendation 
of Mr. Bhutalingam, reinforced by the advice of the Ministry of Law was 
wholly responsible for dropping the departmental proceedings and shortly 
thereafter passing the order for termination of the petitioner’s service. 


26. It is quite clear from the notes to which I have referred that 
the petitioner’s services were terminated by the order dated December 15, 
1972.0n the basis that the petitioner had been found guilty, beyond 
doubt, of the charges which were the subject matter of two disciplinary 
proceedings which were withdrawn once on February 17, 1967 and again 
on October 12, 1972. The order of termination of service innocuous 
though it might be on the face of it, having the semblance of being made 
in the usual Course, was in reality a device to circumvent the departmental 
proceedings under Art. 311 (2) of the Constitution and a substitute for a 
punishment which might have been imposed on the petitioner in those pro- 
ceedings. Having gone into the facts of this case I have no doubt that here 
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is a good instance of what is to be understood by ‘foundation’ of an order 
as opposed to a mere motive for an order. The records indicate that the 
order was made because the petitioner was found guilty of charges by a 
person who was not the Enquiry Officer ata time when the second round 
of disciplinary proceedings had just commenced. The charges were 
withdrawn on 12th October, 1972, only with the object of terminating. 
the petitioner’s services by the order dated December 15, 1972. 


27. Apart from records, there is considerable force in the contentions. 
of the petitioner that in the context of disciplinary proceeding the order 
of termination casts aspersion on his character and attaches stigma to his. 
reputation. The disciplinary “proceedings were initiated against the peti- 
tioner on November 7, 1964. The charge was withdrawn on February 17, 
1967. A fresh charge-sheet was served on the. same date. The second 
charge-sheet was withdrawn after more than five years. During that period 
no progress appears to have been made in the enquiry. Two months 
after the charge-sheet had been withdrawn the order of termination of the 
petitioner’s services was passed. From the sequence of events one is 
reasonably entitled to draw the conclusion that the petitioner's services . 
were terminated on the ground of misconduct although the charges had 
been formally withdrawn. The interval of two months between the date 
of withdrawal of charge-sheet and the order of termination of services, 
which was deliberately allowed to elapse under departmental advice, does 
not, in my opinion, mitigate the impact of the order of termination on 
the petitioner’s character and reputation. 


28. In my opinion, the fourth test prescribed by Mitter, J. in (6) 
State of Punjab v. Sukhraj Bahadur, has been satisfied in this case. The 
fact that disciplinary proceedings were formally withdrawn, to give the. 
order of termination of services of the petitioner, the colour of having 
been made in the usual course under a statutory rule must be ignored as 
a futile attempt to by-pass a valuable constitutional provision. 


29. Having regard to the view I have taken, the application suc- 
ceeds and the Rule is-made absolute. Needless to add, the respondents 
will be at liberty to take such steps as are available to them in.law, inclu- 
ding initiation of fresh disciplinary proceedings, to terminate the peti- 
tioner’s services, if they are so advised. 


30. There will, however, be no order for costs. 


On the prayer of the learned Advocate appearing on behalf of the 
Union of India, I direct that there will be stay of operation of this order 
for a period of ten weeks from date. 


N. C. S. 
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[ CIVIL REVISIONAL JURISDICTION ] 
Before: Mr. Justice Salil Kumar Datta and 
Mr. Justice: Ganendra Nath Ray 
Decision: February 15, 1977 
Kanailal. Das & Anr. vee es oi Petitioners 
Versus 
Jiban Kanai Das & Ors. isan die ik Opposite parties* 
Civil Procedure Code (V of 1908, Or. 6, r. 17—Amendment of plaint — 
Principles flowing from cases decided—Limitation—3 years from date of 
koowledge— When stranger becomes necessary party to suit for partition 


Held: The principles as established by judicial decisions in res- 
pect of amendment of plaint are as follows :— 
(i) Generally all amendments are permissible when they are necessary 
for determination of the real controversy in the suit ; 
(ii) All the same, substitution of one cause of action -or nature of 
the claim for another in the original plaint or change of. the subject 
matter of or controversy in the suit is not permissible ; 


(iii) Introduction by amendment of inconsistent or contradictory 
allegations in negation of the admitted. position on facts or mutually 
destructive allegations of facts are also impermissible though inconsistent 
pleas on the admitted Position.can be introduced by. way of amendments ; 

(iv) Generally, the amendments Should not: cause prejudice to the 
- Other side which cannot be compensated in costs ; 

(Y) Amendment of a claim or relief which is barred by limitation when 
the amendment is sought to be made Should not be allowed to-defeat a 
legal right accrued except when such. consideration is. outweighed by the 
special circumstances of the case, 

The instant Rule arises out of a suit for partition on declaration of pla- 
intiff’s title to the suit property, In the original plaint it is alleged that the 
ostensible holder of the property was merely a name lender and “Kæ sche- 
dule property was in fact. acquired by L in the benami of S, while ‘kha’ 
schedule property was acquired .by mortgaging. ‘ka’ schedule property and 
also out of its usufructs. Further it has been alleged in: the original 
plaint that S had acquired 1/4th. interest in the Property by inheritance. 
This is, according to.the plaintiff, a. misstatement made on a misconcep- 
tion of the law of succession amongst the Hindus and by «the Proposed 
amendment it was merely Sought to state- that. S never acquired any 
such share under the law of Succession, and that - the- Plaintiff and defen- 
dant no, I together inherited 1/2 share in the suit Property. This is 
neither a substitution of a new case in place of the original one nor a charge 
in respect of the real nature of the controversy of the subject matter of the 
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suit, Hence the proposed amendment does not violate the principles 
above referred to and should be allowed. 

The plaintiff has made out the case that he was not aware of the 
purported transfers as made in 1968 prior to the filing of the written 
statement and that was the date of his knowledge for the first time in res- 
pect thereof, when his right to. the suit property was invaded. On the 
basis of such allegations,the plaintiff has put forward a claim that the afore- 
said purported deeds are not binding on him and that the said claim has 
been made within the period of limitation, i.e. within 3 years from the 
date of filing of the written statement, which should be taken to be the 
date of accrual of the cause of action subject to the ultimate determina- 
tion of the controversy in the suit at the time of trial. 

A party who would be otherwise interested in the property in the event 
S be found to have a share in such property is a necessary party in the 
partition suit on declaration. Similar is the case where a stranger claims 
to be interested in the property in suit on the basis of documents impugned 
by the plaintiff as not binding on him. 

Cases referred to : 

(1) Ma Shoemya v. Maung Mo Hnaung, AIR 1922 PC 249 

(2) Md. Bakhs Khan y. Husseini, 15 IA 81:ILR 15 Cal 684 

(3) Kanda v. Waghu, AIR 1950 PC 68 

(4) Nrisingh Prosad y. Steel Products Ltd., AYR 1953 Cal 15 

(5) Sk. Mastan v. Palayani Balarami, AIR 1953 Mad 958 

(6) Jhadu Anantha v. Jaldu Bapanna, AIR 1959 AP 448 

(7) Md. Fahimal y. Jagat Ballav, AIR 1923 Pat 475 

(8) Ottappurakkal Thazhate Soopi v. Cherichil Pallikkal Uppathumma, 

ILR 33 Mad 31 
(9) C. Prasanna Venkatachella Reddiar v. Collector of Trichinopely, 
ILR 38 Mad. 1064 l 

(10) Ahmed Ali v. Bangulura, AIR 1959 AP. 280 

(11) Bhagatram v. Parsram, AIR 1954 Lahore 574 

(12) L.J. Leach & Co. v. Jardine Skiner & Co., AIR 1957 SC 357 

(13) Charan Das v. Amirkhan, AIR 1921 PC 50 

(14) Md. Bolo v. Mt. Koklan, AIR 1930 PC 270 

(15) Md. Yunus v. Syed Unnissa, AIR 1961 SC 808 

(16) Sheonandam y. Ugrah Sao, AIR 1960 Pat 66 

(17) Sebarani v. Romendra Nath (1962) 66 CWN 828 
Sakti Nath Mukherjee and Bhaskar Ghosh ve ... for the petitioners 
S. P. Roy Choudhury and Phani Bhusan Das ...for the opposite party no. I 

The judgment of the Court was as follows :— 

Datta, J. : This Rule is directed against order No. 112 dated 30. 9. 
75 allowing the amendment of the plaint in a suit filed on 19.8.70. The 
plaintiff opposite party instituted the suit for declaration on his share 
in ‘ka’ and ‘kha’ schedule properties of the plaint and for partition of 


° 
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his share by metes and bounds on the allegations stated in brief as follows :- 

One Behari Lal Das acquired ‘ka’ schedule property in the benami 
of his daughter-in-law Sidheswari; ‘kha’ schedule property was acquired 
by mortgaging ‘ka’ schedule property as also out of its usufructs in the 
name of Sidheswari aforesaid who had no income. or fund by herself. 
The defendant No. 1 who is full brother of the plaintiff obtained the deed 
of gift of the said property in his favour on 7.10.67 from Sidheswari by 
exercising fraud and undue influence on revocation of the earlier deed 
made in favour of defendant No. 2 their full sister, in respect of ‘ka’ 
Schedule property. The said deed of 1967 was not binding on the plain- 
tiff and aš Sidheswari acquired 1/4th interest by inheritance, by the afore- 
said deed she could convey only her 1/4th share to the defendant by the 
said deed executed by her. The plaintiff accordingly prayed for declara- 
tion that her mother Sidheswari was merely a name lender in respect of 
suit properties and the deed of 7.10.67 was not binding on him. He 
claimed as 1/4th share in the property and 1/12th share as heir to his 
mother Sidheswari in all his 1 /3rd share and for partition of his share by 
metes and bounds. i 


2. In their joint written statement the defendants 1 and 2 denied 
the allegations and the claims made in the plaint and further stated that 
Sidheswari acquired the properties herself. By deed of 1967 and further 
three deeds executed by her free will dated 31.7.68 she transferred respec- 
tively ‘ka’ schedule property to the defendant no. 1 and different portions 
of ‘kha’ schedule property to the defendant no. 1, to his son and also to 
the defendant no. 2 and the plaintiff had thus no title or interest in the 
suit property. The plaintiff thereafter by an application for amendment 
dated 13.3.74 wanted amend the plaint alleging that through misconcep- 
tion of law his share in the said property was not correctly stated and 
further because of his absence of knowledge of the deeds of 31. 7. 68 which 
he came to know for the first time from the written statement he could 
not make specific allegations in respect thereof in the plaint. For these 
reasons he wanted to amend the plaint stating in addition that the deed 
of 31. 7. 68 were obtained by taking advantage of the senility and mental 
weekness of Sidheswari due to old age and they were not binding’ on the 
plaintiff ; further on the death of Behari Lal Das according to the Hindu 
Law of succession the plaintiff as also the defendant No. 1 inherited the 
Suit properties in equal share. It was also stated that the son of the 
defendant No. 1 was also to be impleaded in the suit as defendant No. 3 
in the aforesaid circumstances. There was further prayer for insertion 
of specific particulars relating to description the suit property. 

3. This application was opposed by the defendants 1 and 2 and 
by the impugned order the learned Judge allowed the amendment subject 
to payment of costs of Rs. 100/-. It was held that the proposed amend- 
ment should be allowed for determining the real question in controversy 


a 
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between the parties and there was no question of, any prejudice to the, 
defendants as they would be given opportunity io meet the.case made 
out by the amendment and would be compensated with, costs. Further. 
there was no question of limitation as there three years had, not, elapsed; 
from the filing of the written statement. 


4 Mr. Sakti ‘Nath Mukherjee, learned Advocate appearing. for 
the petitioner referred to various decisions,and submitted that the pro-. 
posed amendments brought in new facts inconsistent with the original: 
case. The amendment proposed formed no part of the origina! contro;. 
versy and amounted to a negation of the admitted position previously.. 
taken by the plaintiff in his plaint, In such case the amendment was, 
impermissible according to the judicial decisions, Hg, referred to. the., 
decision in (1) Ma Shwemya v. ‘Maung Mo Hnaung, AIR. 1922 PC 249 in. 
which it was noted that the real question in controversy between, the. 
parties was the existence and character of the agreement made in.1912. 
When the existence of that contract had, been, negatiyed, to permit the. 
plaintiff to set up and establish another and an independent contract would > 
bè altogether outside the provisions of the Code. The court observeďđ i 
as follows :— 


“All rules of Court are nothing but provisions, intended.to secure., 
the proper administration of justice and it is, therefore, essential that. 
they should be made to serve and be subordinate to, that, purpose, so.. 
that full power ‘of amendment must be enjoyed and. should always... 
be liberally exercised, ‘but nontheless no power,has,, yet been given ta. 
enable one distinct cause of action to be, substituted for another,. nor.. 
to change, by means of amendment, the subject, matter, ofthe. suit.” 

He also referred to the earlier decisions in (2) Md, Bakhs Khan.v. Hussein? » 
Bibi, 15 Indian Appeals , page, 81, (6). for the proposition that .though . 
inconsistent pleas., are permissible inconsistent, or. mutually, destructive.. 
facts are not permissible in pleading, and accordingly, the. contra- 
dictory allegations, to the admitted position as,,also not, permissible in... 
law. He referred. to the, decision in (3) Kandg;,and others.v..Waghu,. 
AIR 1950 PC 68 in which „the „Privy Council held, that ,the amendment. 
which involves the ‘setting . up ‘of a new case and alters, the real .matter.. 
in ‘controversy between the patties can not, be. allowed.. He;.referred..to . 
the decision in (4). Nrisingh . Prosad v. Steel, Products Ltd., AIR :1953 : 
Calcutta 15 for ‘the proposition that the plaintiff. can not be_allowed te... 
amend ‘his plaint so as to alter materially or substitute, his cause.of. action... 
‘or nature of the. claim. made earlier. Reference. was made to.(5) Sk. 
Mastan v. Palayani Balarami, AIR 1953 Madras 958 for. the „proposition . 
that proposed amendment of written statement in, direct negation of 
admission | contained. in the, written statement is not permissible in faw n 
and this rigour applies i in greater force in respect of amendment.to plaint. . 
In (6) Jhadu Anantha, v. Jaldu Bapanna, AIR 1959 Andhra Pradesh 448..r: 
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the court disallowed the proposed amendment to written statement which 
displaced the original one and destroyed all that was stated and claimed 
therein. According to Mr. Mukherjee, on all these authorities, in the 
facts of the present case, the proposed amendment substituting the new 
case in alteration of the admitted position should not have been permitted 
by the trial court according to Mr. Mukherjee. 

5. The principles established by judicial decisions in respect of 
amendment of plaint are as follows :- 

(i) All amendments will be generally permissible when they are 

necessary for determination of the real controversy in the suit. 

(ii) All the same, substitution of one cause of action or nature of the 
claim for another in the original plaint or change of the subject matter 
of or controversy in the suit is not permissible. 

(iii) Introduction by amendment of inconsistent or contradictory 
allegations in negation of the admitted position on facts, or mutually 
destructive allegations facts are also impermissible though inconsistent 
pleas on the admitted position can be introduced by way of amendment. 

(iv) In general, the amendments should not cause prejudice to the 
other side which cannot be compensated in costs. 

(v) Amendment of a claim or relief which is barred by limitation 
when the amendment ‘is sought to be made should not be allowed to 
defeat a legal right accrued except when such consideration is out 
weighed by the special circumstances of the case. 

6. The contention of Mr. Mukherjee, in our opinion, appears to 
be unsubstantial as contended by Mr. S.P. Roy Chowdhury learned advo- 
cate appearing for the plaintiff opposite party. The case before us is a 
suit for partition on declaration of plaintiff’s title to the suit property. In 
the original plaint it was stated that the ostensible holder of the property 
was merely the name lender and the ‘ka’ schedule property was in fact 
acquired by Lal Behari in benami of Sidheswari while ‘kha’ schedule pro- 
perty was acquired against and out of ‘ka’ schedule property and its 
usufructs.- Thereafter it is stated in the original plaint that Sidheswari 
acquired 1/4th interest by inheritance. This was according to the plaintiff 
a misstatement made on the misconception of law of Hindu succession 
and by the amendment it was merely stated that Sidheswari never acquired 
any share under the law of Hindu succession, while the plaintiff and the 
defendant No. 1 together inheritated 8 annas share in the suit property. 
This is not substitution of a new case in place of the original one and not 
a change in respect of the real nature of controversy or the subject matter 
of the suit. Accordingly we do not find that the authorities cited by Mr. 
Mukherjee are of any assistance to him, on the contrary they support the 
case for the amendment as sought for by the plaintiff. 

7. The next point is urged by Mr. Mukherjee that in any event 
‘amendment should not be allowed as the claim sought to be made by 
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amendment is otherwise barred by limitation. He submitted that by the 
Proposed amendment the subsequent deeds are being sought to be set 
aside. The deeds were executed in 1968 as already stated and on the day 
the amendment application was filed in 1974, clearly three years passed 
away thereform and ‘accordingly on the date the amendment was sought 
for the claim in respect of the deeds aforesaid was barred by limitation 
under Article 113 of the Limitation Act, 1963. Reference was made in 
support to the decision in (7) Md. Fahimal y. Jagat Ballav, AIR 1923 
Patna 475 in which it was held that the suit to contest alienation by 
Mutwali and for possession must be. brought within six years from date. 
of alienation under the old Limitation Act. Reference also made in the 
decisions in (8) Ottappurakkal Thazhate Soopi (Fiftieth Defendant) y. 
Cherichil Pallikkal Uppathumma & others, ILR 33 Madras 31 & (9)C. Pra- 
sanna Venkatachella Reddiar (Second Defendant) v. The Collector of Trich- 
inopoly & others, ILR 38 Madras Page 1064, in support of the above 
proposition. He accordingly submitted that the court had no jurisdiction 
to allow the amendment after the period of limitation in respect of the 
claim has already expired. 

8. Mr. Roy Chowdhury contended on the other hand that the 
starting point of limitation is not the date of alienation but the date on 
which the aggrieved party comes to know of the alienations or an inva- 
nsion of his right to the property in dispute. He submitted that the 
case is governed by Article 58 of the Limitation Act which provided for 
three years limitation from the date of accrual of the cause of action as 
aforesaid. In the instance case according to Mr. Roy Chowdhury the 
cause of action arose on the date of knowledge of the plaintiff from the 
written statement that there has been such alienations and invasion of his 
right therein against which he prayed for declaration that such documents 
are not binding on him. He referred to the decision in (10) Ahmed Ali v. 
Bangulura, AIR 1959 Andhra Pradesh 280 in which it has been held that 
suit for declaration that alienation is not binding on the creditor under 
section 53 of the Transfer of Property Act is governed of Article'120 of the 
old Limitation Act. It was held that the cause of action does not arise on 
the date of alienation but on the date when the creditor who seeks to set 
aside the alienation knows that he has been defrauded defeated or delayed. 
He also referred to an earlier decision in (11) Bhagatram v. Parsram, AIR 
1954 Lahore 574 where it was held that the cause of action arose from 
the date of knowledge of fraud though governed by Article 120. In any 
event in (12) L. J. Leach and Co, Ltd. v. Jardine Skiner and Co. Ltd., AIR 
1957 SC 357 following (13) Charan Das v. Amirkhan, AIR 1921 PC 50 
the court allowed the amendment even when the effect was to take away 
the legal right which had accrued to the defendant by lapse of time as 
even so there might be cases where such considerations are out weighed 

by the special circumstances of the case. Mr. Bhaskar Ghose’s re-joinder 
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appearing for the opposite parties was that Article 58 applied when the 
claim on documents was the substantive claim in the suit and not an 


ancillary claim as here. : 


9. It has been held that .“‘the right to sue” in Article 58 which is 
the residuary article on-suits relating to declarations is not there until an 
accrual of the right asserted and its infringement of at least a clear and 
unequivocal threat to infringe that right by the defendant against whom the 
suit is instituted as was held in (14) Mt. Bolo v. Mt. Koklan, AIR 1930 PC 
270 as also in (15) Md. Yunus v. Syed Unnisso, AIR 1961 SC 808. Though 
there is no reference in the Article to the knowledge of the plaintiff, there 
may be cases where the nature of the right imports knowledge of certain 
facts and in such case the right to sue can not be said to arise until the 
plaintiff have the necessary knowledge as was held in (16) Sheonandam v. 
Ugrah Sao, AIR 1960 Patna 66. It was further held that there can be no 

* apprehension of threat to right where- due. to mistake or fraud things are 
done in secrecy or at the back of the plaintiffs. ` 


10. According to the plaintiff he was not aware of the purported 
transfers of 1968 prior to the filing of the written statement by the defen- 
dant and that was the date of his first knowledge in respect thereto when 
there was the invasion of his right in the suit properties. On the fact of 
these allegations we are prima facie satisfied that the claim that the said 
deeds are not binding on him was within the period of limitation being 
Within three years from the date of filing of the written statement which is 
to be deemed to be the accrual of the cause of action subject however to 
the determination of the controversy in the suit during the trial. 


11. The Jast contention raised is-that the defendant Nos. 2 and 3 were 

the unnecessary parties even according to the amended plaint as proposed 
` and as such their names should be struck out from the suit. Mr. Roy Cho- 
wdhury has referred to the decision of the Full Bench in (17) Sebarani v. 
Ramandra Nath 66 CWN 828 in which the court was considering that whe- 
ther the suit should come out of Clause VA of Article 17 schedule II of the 
Court Fees Act, 1870 where a stranger was a party in a partition suit. In 
this case the plaintiff joined as a defendant a stranger that is the person 
who Was not the co-sharer of co-owner, for enforcing in his presence the 
Tight of the plaintiff to a share in the suit property claimed by him. This 
involved construction of documents of suit properties in which the 
stranger was or claimed to be interested. It was observed by P.N. 
Mookerjee, J. in the concurring judgment as follows :— 


“If the determination of the question whether the suit property is 
a joint property or joint family property of the persons between or 
amongst Whom partition or -joint possession is claimed that is of the 
plaintiff and the persons against whom the said relief is claimed, depe- 
nds only. on the construction or avoidance of any document, not 
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necessiting its setting aside or cancellation, it is in substance and may 
will be in form too, a suit for partition and separate possession of 

_ enforcement of a right to a share of the alleged joint property or joint 
family property even though a stranger may be interested in or affected 
by the result or decision of the suit.” 

12. In sucha case the party who would. be otherwise interested in 
the property in case Sidheswari be found to have a share in such property i 
is a necessary party in the partition suit on declaration. Similar is the 
case when a stranger also claims to be interested in the property in suit 
on the basis of documents impugned by the plaintiff is not binding on 
Him. Accordingly the defendant Nos. 2 and 3 are also necessary parties 
in the suit and the suit should be decided in their presence. 

13. For all these reasons the impugned order suffer from no infir- 
mity and has to be sustained. The rule accordingly is discharged. There - 
will be no order as to costs. We are making it clear that we are not expre- 
ssing any opinion on the merits of the case or otherwise of the parties 
before us in the suit, 

Let the order be communicated to the trial court at once as 
prayed for. i j 

Ray, J. I agree 


P.R. f PE E 
{ CONSTITUTIONAL WRIT JURISDICTION j 
Before Mr. Justice Amiya Kumar Mookerji 
Decision: February 18, 1977 
United Commercial Bank ax eon oe ... Petitioner 
: Versus 
Director Enforcement Directorate bes Respondent” 
And ` 
Hindustan Motors ae oy sa Petitioner 
Versus, 
_ Director Enforcement Directorate or act Respondent* 


Forward exchange contract for sale of foreign Currency.—Non com- 
pliance of paragraph 3(ii) of section XXVIII of the Exchange Control Manual 
inyelidates such contract—Thus contravenes s.4(2) Repealed Foreign Exchange 
Regulations Act 1947.—Adjadication proceedings under s. 23D of the Fo- 
reign Exchange Regulations Act (since repealed)— Adjudication Proceedings 
and Appeal Rules 1974.—Remedy is by appeal before the Appellate Board. 

Hindustan Motors requested petitioner bank to book a forward 
exchange conttact for sale of foreign currency for imports under import 
licences worth order Rs. 2/- crores held by them. Bank booked the for- 
ward exchange contract for Rs. 1.25 crores i.e., £932617. The Sterling 


*C. R. 5032 (W) of 1974 and C. R. 272 (W) of 1976 


4977 (1) CLJ] U. Co. Bank v. Director Enforcement Directorate 293 


Import Bills received from East India Produce Co. and Vauxhall Motors 
of London were provisionally converted by Bank at the devalued current 
rate instead of agreed rate mentioned in the contract. The excess reco: 
veries made from the company being the difference between contract rate 
and the new rate were refunded and credited to the account of Hindustan 
Motors. A notice was served on Bank by the respondent directing Bank 
to show cause why adjudication proceedings under s. 23D of the Repealed 
foreign Exchange Regulation Act 1947 should not be held against it for 
alleged contravention of s. 4(2) of the Repealed Act. Bank replied to the 
show cause notice, whereupon Special Director decided that the Adjudi- 
cation proceedings should be held and fixed a date for personal: hearing. 
Petitioner then moved the High Court and obtained a Rule. 

HELD .: Against the order of adjudication officer there is a provision 
Jor an appeal before the Appellate Board and further appeal on point of law 
to the High Court. If any adverse decision is made against the petitioner 
by the Adjudication officer, the petitioner has ample remedy. So, at this 


Stage no interference by the Court is called for. .. (Para 14) 
Dipankar Gupta, ( Advocate General), R. C. Deb, Subrata Roy Chowdhury, 
Biswaroop Gupta, Ajit Mitra and S. S. Khanna .. for the Petitioners 
N..@. Chakravarti and R. N. Das .. for the Respondents 


The judgment of the Court was as follows :— 

This Rule is directed against a notice dated 3rd August, 1974 issued 
under sub-rule 3 of the Adjudication Proceedings and Appeal Rules, 1974 
informing the petitioner Bank that after considering the cause shown by 
the Bank to the show cause notice, the Special Director of Enforcement 
was of the opinion that the adjudication proceedings as contemplated in 
Section 51 of the Foreign Exchange Regulation Act, 1973 (Section 23D 
of the Repealed Foreign Exchange Regulation Act, 1947) should be’ held 
against the petitioner in accordance with the procedure Jaid down in Rule 
3 of the Adjudication Proceedings and Appeal Rules, 1974, and according- 
ly, the case was fixed for personal hearing before the Special Director of 
‘Enforcement on 21st August, 1974 in the Office of the Directorate at 
Calcutta. 

2. The petitioner— United Commercial Bank is an existing company 
and has been carrying on banking business. It is a scheduled bank. It 
has extensive foreign exchange business. Hindustan Motors Limited 
approached the Main Branch of the petitioner at Calcutta in the last week 
of May, 1966, with a request to book a forward exchange contract for 
the sale of foreign’currency for imports under import licences worth over 
Rs. 2 crores hold by them. Although the import licences were for about 
Rs. 1.82 crores, the petitioner was satisfied considering the document of the 
evidence produced before it, for booking a forward exchange contract only 
to the extent of Rs. 1.25 crores i.e. £9, 32,617. On 4th of June, 1966 the 
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forward exchange contract being contract No: 130/66 for Rs. 1.25 crores 
i. e. £9,32,617 was: booked by the petitioner for six months’ delivery. 

3. Hindustan Motors Limited at the material time manufactured 
commercial vehicles: being. Bedford: Trucks-and had collaboration arrange- 
ment with M/s. Vauxhall Motors Limited, London for the manufacture 
of such vehicles. The East India Produce Company Limited were the 
purchasing agents of the Hindustan Motors Limited in Londen and the 
company had obtained the sanction of the Reserve Bank of India, for 
their appointment and’ reappointment from time to time. On 22nd of 
December, 1966 the Deputy Controller, Reserve Bank of India, Exchange: 
Control Department informed the Manager of the petitioner-bank that 
the permission was granted to the bank to take- delivery of £700.00 under 
the aforesaid contract dated the-4th of June, 1966. It appears that in 
view of the certain quieries raised by the Reserve Bank of India regarding: 
the said contract No. 130/66, the Sterling Import Bills received near about 
the 27th September, 1966 or thereafter, from East India Produce Company 
Ltd. and Vauxhall Motors were provisionally converted by the petitioner 
at the devalued current rate instead of the agreed rate mentioned in the 
said contract and corresponding recoveries were made from Hindustan 
Motors Limited. Such conversion of Sterling pounds at the new rate 
instead of the contracted rate went on till permission was granted by the 
Reserve Bank of India by the aforesaid letter dated 22nd December, 1966. 
Upon receipt of such permission on or about 22nd January, 1967, the 
excess recoveries made from the company being the difference between 
the contract rate and the mew rate were sefunded and eredited to the 
account of Hindustan Motors Limited. Thereafter, the General Manager 
and the Manager, Calcutta Main Branch of the petitioner were apprehen- 
ded by the Enforcement Directorate for. the alleged offences under the 
Repealed Act. They were enlarged on bail by the Chief Presidency Magi- 
strate. The allegations against the said two persons were alleged contra- 
vention of Section 4 (2) of the Foreign Exchange Regulation Act, 1947 
(since repealed) in respect of the said contract No. 130/66. Ultimately no 
charges were framed or any complaint was filed against any of the said 
two persons. By an order dated th June, 1974, the Chief Presidency 
Magistrate, Calcutta discharged the complaint and set them at liberty. In 
the meantime, by a memorandum dated November 3, 1972 a show-cause 
notice was issued by the respondent No. 1 and served on the petitioner 
at Calcutta. In that show-cause notice the petitioner was directed to.show- 
cause within 14 days from the date of the receipt of the said memorandum 
why adjudication proceedings contemplated under Section 23D of the 
Repealed Act should not be held against it for the alleged contravention 
of Section 4 (2) of the said Repealed Act in connection with the said 
contract No. 130/66. On November 18, 1972 the petitioners Solicitor 
wrote to the Director asking for inspection of certain documents and 
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prayed for three months time to submit reply. Between December 30, 
1972 and January 31, 1974, the petitioner took time for inspection of 
‘documents, took photostat copies of some of them and ultimately 
on the 16th February, 1974 the petitioner replied to the said show- 
cause notice. Gn 3rd August, 1974 the impugned notice was issued 
wherein tke petitioner was informed that after considering the cause 
shown, the Special Director was of the opinion that adjudication procee- 
‘dings should be held and fixed 21st of August, 1974 for personal hearing. 
The petitioner ‘being aggrieved by the said notice moved this Court on 
August 19, 1974 obtained the present Rute and also an interim order of 
stay. Gn lith March, 1976 an application was made by the respondents 
for vacating the interim order. Qn June 22, 1976 the aforesaid application 
‘came up for hearing. No order was made on the said application. The 
main Rule was fixed for hearing on 2nd July, 1976. Ultimately, the Rule 
was heard on 18th of Noveniber, 1976, 

4. To appreciate the arguments of the parties it is necessary to set 
out certain provisions of the relevant statutes, 

5. Section 4(2) of the Repealed Foreign Exchange Regulation Act, 
1947 (hereinafter referred to as the ‘Act’) reads as follows :— 

Except with the previous general or special permission of the Reserve 
Bank, no person whether an authorised dealer or otherwise, shall enter 
into any transaction which provides for the conversion of Indian currency 
into foreign currency or foreign currency into Indian currency at rates of 
exchange other than the rate for the time being authorised by the Rese- 
rve Bahk. 

6. Sub-section 3 of section 20 of the Act empowers the Reserve 

„Bank of India to issue instructions necessary or expedient for the admi- 
Distration of exchange control. . 

7. Exchange Control Manual was published by the Reserve Bank 
of India under the powers vested in it by the aforesaid provisions. 

8. Paragraph 13 of section l of the Manual (95th Edition) lays 
down that in pursuance of Section 4(2) of the Act the Reserve Bank of 
India has authorised that the Tates of exchange governing transactions 
in or relating to Sterling shall be those published by the Foreign Ex- 
change Dealers’ Association of India. Procedures of entering into 
contracts for forward sales and purchase of foreign exchange are provided 
in Section XXVIII of the Manual. 

9. Sub-paragraph (ii) of paragraph 3 of Section XXVIII of the Ma- 
nual provides that the contract for forward sales against imports may be 
entered into only if (a) the applicant holds a valid import licence with 
an exchange control copy covering the proposed import or import is 
covered by an open general licence (b) either letter of credit covering 
the proposed import has been opened or firm order has been placed and 


, 


296 U. Co. Bank v. Director Enforcement Directorate PITE) CLY 


accepted by the seller.....- 

10. It is contended by the learned Advocate General, appearing. 
on behalf of the petitioner that the show-cause memo dated 3.11.72 on 
the face of it does not disclose contravention of section 4(2) of the Act. 
The rates foi the time being authorised by the Reserve Bank of India 
mean the rates prescribed by the Foreign Exchange Dealers’ Association 
and current at the time when the transaction was entered into. Itis not 
disputed that the forward exchange contract No. 130/66 has been entered 
into at the rate-which on the date thereof being the rate authorised by the 
Reserve Bank of India for the type of transaction in question. According 
to the learned Advocate General as the rate of exchange was not other 
than the rate for the time being authorised by the Reserve Bank of India, 
no previous general or special permission of Reserve Bank of India as 
required under Section 4(2) of the Act was necessary and as such there 
was no contravention of the said section. ` 

11. Mr. Chakravorti, appearing on behalf of the respondents con- 
tended that the petitioner-Bank did not comply with the statutory requi- 
rements of entering into transaction for the conversion of Indian currency 
into foreign currency as provided in paragraph 3(ii) of section XXVIII of 
the Exchange Control Manual, in as much as the Bank did not satisfy 
itself that the firm orders were actually placed by the Hindustan Motors 
Limited and accepted by the sellers. It also did not verify the relating 
licence before booking the said forward exchange contract. It is contended 
that as the forward contract was entered into by the Bank without fulfi- 
lling the condition precedent, the approved forward contract rate viz 1-529} 
32=rupee 1/- would not be applicable to the said transaction. The conver- 
sion of foreign exchange ought to have been made at the rate viz. £4. 795 
-=Rs. 100/- enforce during the relevant period between 8.7.66 to 8.3.67 
when the actual conversions of foreign exchange were made. 

12. itis not disputed that on the 4th of June, 1966 the Forward 
Exchange Contract No. 130/66 was entered into at the rate for six months 
quoted by the Foreign Exchange Dealers’ Association of India. Pro- 
cedures for entering into contract for forward ,sales and purchase of 
foreign exchange have been laid down in Section XXVIII of_ the Manual. 
In the show-cause notice it is stated that the said cantract was entered 
into by the Bank without fulfilling the condition precedent laid down in 
the said Manual. When the contract becomes void for not complying with 
the provisions of paragraph 3(ii) of Section XXVIII of the Exchange 
Control Manual, the rates agreed upon by the parties in the said contract 
also became void. In that case the conversion of foreign exchange 
should have been made at the rate quoted by the Foreign Exchange 
Dealers’ Association prevalent during the period 8. 7. 66 to 3. 3. 67.. But 
the petitioner-Bank converted the foreign exchange without the previous 
or general permission of the Reserve Bank of India at the rate other 
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than the rate for the time being authorised by the Reserve Bank of India. 
Thus the Bank converted the provisions of sub-section 2 of section 4 of 
the Repealed Act of 1947. Therefore, it cannot be said that the show- 
cause memo on the face of it did not disclosed contravention of section 4(2) 
of the Act. 

13. The next point urged by the learned Advocate General is that 
no personal hearing was given to the petitioner before issuing the notice 
under sub-rule (3) of rule 3 of the Adjudication Proceedings and Appeal 
Rules. 1974 According to him the proviso to sub-rule (7) contemplates 
that such personal hearing should be given. 

Proviso to sub-rule (7) reads as follows Provided that the notice 
required to in sub-rule (1), and the personal hearing referred to sub- 
Tules (3), (4) and (5) may, at the request of the person concerned, 
be waived. 

Sub-rule (3) provides that if after considering the cause, if any, 
shown by such person, the adjudicating officer is of the opinion that 
adjudication proceedings should be held, he shall issue a notice fixing a 
date for the appearance of that person either personally or through his 
lawyer or other authorised representative. In the instance case, that 
notice for personal hearing under sub-rule (3) of rule 3 has been issued. 
In my view, the rule does not contemplate that there should be another 
personal hearing at the time of consideration of the show-cause notice 
and before issuance of a notice under sub-rule (3). 

14. Itis true that the permission was granted by the Reserve Bank 
of India but in the show-cause memo it is stated that as a result of 
misrepresentation and false informations furnished by the petitioner bank 
the Reserve Bank of India was induced to give approval to the said bank 
for delivery of the foreign exchange. This Court cannot go into question 
whether the petitioner Bank placed the firm order before it got the 
approval of the Reserve Bank of India or whether actually there has 
been false information or misrepresentation by the petitioner bank to the 
Reserve Bank. These are matters of fact and cannot be gone into by 
the writ court. The Reserve Bank has not however, been made a party 
to this writ petition. Moreover, it appears that the show-cause notice 
was issued in November, 1972. Thereafter, facilities were accorded to the 
petitioner to take inspection and photostat copy of all the documents 
relied upon inthe show-cause memorandum. Times were granted by 
the respondents to submit the reply to the show-cause. On the 16th of 
February, 1974 the petitioner replied to the show-cause. Thereafter, 25th 
August, 1974 was fixed for personal hearing in terms of rule 3 of the 
Adjudication Proceeding and Appeal Rules, 1974. Against the order of 
‘adjudication officer there is a provision for an appeal before the Appellate 
Board and further appeal on point of law to this Court. If any adverse 
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decision is made against the petitioner by the adjudication officer, the 
petitioner has ample remedy. So, at this stage no interference by this 
Court is called for. 

15. I make itclear that I am not expressing any view as regards 
the merits of the case. 

16. Accordingly, this Rule is also discharged. This judgment 
shall govern the other Rule obtained by Hindustan Motors Limited 
being C. R. 272(w) of 1976. 

17. There will be no order for costs. 

Let the operation of the order in terms of the Rule be stayed for 
a period of six weeks from date, as prayed for. 

S. P. M. 


[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Dipak Kumar Sen 
Decision : January 11, 1977 


indian Steamship Company Limited A ou Petitioner 
Versus 
The Additional Collector of Customs & Anr... Respondents* 


Customs Act, 1962--S, 115(1)(e)—Interpretation— ‘Substantial por- 
tion of such goods”—How to be determined. 

On arrival at the Port of Calcutta, M. V. “Indian Resolve” had on 
board a quantity of foreign cigarettes among her stores. These were de- 
clared by the vessel in her stores list submitted to Customs Authorities. 
Subsequently a quantity of 45,000 cigarettes was found missing. Customs 
Authorities issued notice to the shipowners calling upon them to show 
cause why the vessel should not be confiscated under S. 115(1)(e) of the 
Customs Act, 1962. At the hearing before the Additional Collector of 
Customs, shipowners contended inter alia that the missing 45,000 cigarettes 
constituted an insignifact portion of the total amount of cargo carried by 
the vessel into India. The Additional Collector rejected the contention 
holding that in determing whether the missing goods viz. the 45,000 were 
in themselves “substantial” it was not necessary for him to consider 
the totality of the cargo carried by the vessel in India. Accordingly, the 
Additional Collector confiscated the vessel and gave the shipowners an op- 
tion to pay a fine of Rs. 45,000/- in lieu of confiscation. The shipowners 
challenged the order by a Writ petition and obtained a Rule. Nisi. 

HELD: The Rule must be made absolute. The vessel could not be 
confiscated under S. 115(1)(e) unless the goods found missing constituted a 
substantial portion of the total quantity of imported goods. The meaning 


* Matter No. 8 of 1976 
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of the section was precise and unambiguous and there was no adequate 
reason for departing from the ordinary meaning of the words used especially 
as the relevant section was penal and expropriatory. 

Ajit Roy Mukherji and Subodh Ukil... sik ... for the petitioner 
G. P. Kar and Nirmal Reychowdhury... Sy ...for the Respondents 


The judgment of the Court was as follows :— 


The facts which have led to these proceeding are mostly undisputed. 
The vessel “M.V. Indian Resolve” arrived at the port of Calcutta on or 
about the 8th October, 1974 from the United Kingdom touching on her 
way the Continental Ports, Bombay, Colombo, Madras and Visakhapa- 
tnam. She was carrying a quantity of cargo imported for delivery at 
different Indian ports including the Port of Calcutta. i 

2. In the usual course the said vessel was carrying bonded stores 
in charge of one Peter Sherazee who at the material time was the Purser 
of the vessel. Peter Sherazee had also, sailed as Purser of the said vessel in 
her two previous voyages. 


3. According to the Bonded stores list which was handed over to 
the Customs Officer by the Purser when the said vessel arrived at Calcutta 
there was a quantity of 1, 22, 400 pieces of cigarettes in store packed 
inter alia in unopened large cartons for 5000 cigarettes bound by iron 
strips. There were also smaller cartons and opened cartons. 


, 4. On checking by the Customs the unopened large cartons appe- 
ared to be intact. 


5. Under Customs Rules and Regulations cigarettes, tobacco and 
alcoholic liquor kept in the ship’s stores in foreign-going vessels are 
sealed in the vessel’s bond-room while in port and cannot be taken out 
of bond without the permission of the appropriate Customs Officer and 
are so taken out only in the latter’s presence. 

6. Accordingly, after checking, the bond-room of the said vessel 
was locked and sealed by the Customs Officer. 


7, Thereafter on two occasions viz., on the 12th and the 16th Oct- 
ober, 1974 Peter Sherazee took out some cigarettes from the bond-room 
in the presence of the Customs Officer. On both these occasions the 
Customs’ seal on the bond-room was found intact. 


8. On the 28th October, 1974 one S.K. Mukherji took over charge 
as Purser of the said vessel from Peter Sherazee. On that day S.K. Muk- 
herjee with Peter Sherazee accompanied by the Customs Officer verified 
the stock in the bond-room and also took out some cigaretes and alcoholic 
liquor for consumption in the vessel. The large cigarette cartons still 
appeared to be intact. Thereafter the bond-reom was duly locked and 
sealed. 
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9. On the 4th November 1974 next S.K. Mukherjee with the Cust- 
oms Officer went to the bond-room for taking outa further quantity of 
cigarettes. This time the seal of the bond-room though found intact, one of 
the large cartons when opened was found to be completely empty. There- 
upon all the large unopened cartons were checked and it was found 
that nine of them were empty. On the basis of the stock statement 
as submitted there was a shortage of 45,000 cigarettes. 


10. A report on this incident was forwarded by S.K. Mukherji to 
the Marine Superintendent of the petitioner Indian Steamship Company 
Ltd., the owner of the said vessel anda copy thereof was sent to the 
Customs Department. 


11. Onthe 9th November, 1974 the Customs Officer boarded the 
vessel, seized the empty cartons and recorded statements of the Master 
of the vessel, the said S.K. Mukherji and Peter Sherazee. Subsequently, 
on the 11th and the 28th November‘and the 2nd December 1974, Peter 
Sherazee made three further statements before the Customs Officer. Such 
statements were also recorded. 


12. Inthe statements made respectively on the 9th and the 11th 
November, 1974 Peter Sherazee had asserted that the stores list initially 
submitted by him to the Customs was correct, that the vessel did in fact 
have 1,22,400 cigarettes on board and that he was in no way responsible 
for the shortage detected later. By his subsequent statements made res- 
pectively on the 28th November and. the 2nd December, 1974 Peter 
Sherazee, however, retracted his earlier statements admitting “that they 
were false. He stated that the quantity of cigarettes initially decla- 
red by him in the store’s list was incorrect, the truth being that the 
total quantity of cigarettes actually imported by the said vessel was 
only 77,400 and not 1,22,400. He had deliberately inflated the number 
of the cigarettes in the books for certain reasons. 


13. The said vessel left the Port of Calcutta on a foreign voyage on 
or about the 11th November 1974 after the petitioner had deposited a 
sum of Rs. 50,000/- with the Customs Authorities as security for any 
fine or penalty which might be imposed in respect of the "said alleged 
shortage. Oe 


14. On the 9th April 1975 the Assistant Collector of Customs for 
Preventive (Adjudication), Calcutta issued a notice to the petitioner 
alleging, inter alia, that 45,000 cigarettes were found short in the bond- 
room of the said vessel on the 4th November 1974 and that no satisfactory 
explanation was forthcoming from the petitioner of the alleged shortage 
and that it was reasonably believed that the said cigarettes had been 
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vemoved clandestinely from the vessel while she was in port. It was con- 
tended that the said vessel was, therefore, liable to be confiscated under 
section 115(1)(e) of the Customs Act, 1962. By the said notice, the peti- 
tioner was called upon to show cause why the said vessel should not be 
confiscated and why penal action should not be taken under section 112 
of the said Act. The basis of the said notice were the various statements 
made by the officers of the ship including those of Peter Sherazee. 

15. The petitioner duly replied to the said notice whereafter a 
personal hearing was granted. The proceedings were finally disposed of 
by an order dated the 23rd August, 1975 passed by the Additional Collec- 
tor of Customs, who found, inter alia, as follows :— 

(a) That the said vessel did have 1,22,400 cigarettes on board 
when she arrived at Calcutta ; 

(b) 45,000 cigarettes were subsequently found missing from the 
bond-room of the said vessel ; 

(c) The said 45,000 cigarettes had been unlawfully removed by 
Peter Sherazee on some date between the 11th October 1974 and the 
28th October, 1974. 

16. It was contended on behalf of the petitioner that the shortage 
was inconsequential compared to the value of the entire imported cargo 
carried by the said vessel and therefore the said section 115(1)(e) of the 
Act was not attracted. This contention was repelled by the Additional 
Collector who held as follows :— 


“Tt has not been defined as to what “substantial portion” would 
refer to. Inthe case of a vessel, the value of her whole cargo and 
other imported goods carried thereon could be enormous. If a 
Master of the vessel clandestinely disposes of say goods worth Rs. 10 
lakhs, even then it can be argued by calculating the percentage that 
the loss or deficiency is “inconsequential” in terms of percentage with 
reference to the total value of the missing goods; however, nobody 
can say that such deficiency is inconsequential. In my opinion the 
word “‘substantial portion” does not necessarily refer to the ratio 
between the value of missing goods and total value of the cargo. 
On the other hand in order to be meaningful in terms of the spirit and 
the various provisions of the Customs Act, the terms “substantial” 
should refer to the value of the missing goods in themselves. I entirely 
agree with the owners of the vessel, the Master and the Steamer 
agents that a deficiency of 2 or 3 cigarettes cannot be considered as 
substantial but a deficiency of 45,000 cigarettes is, in my opinion, 
certainly substantial. This lot is certainly a substantial portion of 
the imported goods carried by the vessel. The amount of duty levi- 
able on the missing quantity is more than Rs. 31,000/-. Taking 
all these relevant factors into consideration I consider that the loss 
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or the deficiency amounting to 45,000 pieces of cigarettes has rendered 
the vessel liable to confiscation under sec. 115(1)(e), Customs. 
Act, 1962.” 


17. This decision and order of the Additional Colleetor of Cus- 
toms dated the 23rd August 1975 is impugned in the present proceedings. 
on, inter alia, the following grounds :— . 

“I. The Additional Collector erred im his interpretation of 
Section 115(1)(e) of the said Act and in holding that the vessel was 
liable to confiscation even though the goods which were adjudged 
missing did not constitute either the whole or a substantial portion. 
of the imported goods carried by the vessel while she entered India. 


Ii. The Additional Collector erred in holding that the words 
“substantial portion of such goods” in Section 115(1)(e) of the said 
Act does net refer to the ratio between the missing goods and the 
total cargo imported by the vessel into India. 


Ill. The finding of the Additional Collector that 45,000 ciga- 
rettes was a substantial portion of the imported goods carried by the 
vessel into India was founded on misinterpretation of the provisions | 
of Section 115(1)(e) of the said Act and was arbitrary and perverse. 

IV. The finding of the Additional Collector that the alleged 
shortage occurred between Hlth October and 28th October, 1974 was 
fanciful and arbitrary. 


18. On the application of the petitioner, a Rule nisi was issued 
on the 14th January, 1976 calling upon the respondents, the Additional 
Collector of Customs and the Union of India to show cause why a writ 
in the nature of Certiorari should not be issued setting aside, cancelling or 
quashing the said order dated the 23rd August, 1975 made by the Addi- 
tional Collector of Customs, Calcutta and the respondents were directed 
to produce or cause to be forwarded to the Registrar of this Court all 
documents, orders and proceedings relating to the said order for the 
aforesaid purpose. 


19. At the hearing Mr. Ajit Roy Mukherjee, learned counsel for 
the petitioner, did not contest the findings of the Additional Collector of 
Customs as to facts. He fairly conceded that on the evidence on record 
it was possible to have two different opinions and the finding of the Addi- 
tional Collector of Customs that the said 45,000 cigarettes could have been 
clandestinely removed by Peter Sherazee between the 11th and the 28th 
October, 1974 could not be said to be based on no evidence whatsoever. 
He contended however that the order was vitiated by reason of an entirely 
erroneous interpretation of section 115 (1) (e) of the Customs Act, 1962. 


20. It is convenient to set out have the said section which reads 
as follows :— 
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“115. (1) The following conveyances shall be liable to confis- 
cation :— 


(a) ae es 
(b) ade X: 
(c) se Bee 
(d) 


(e) any conveyance carrying imported goods which has entered 
India and is afterwards found with the whole or substantial portion 
of such goods missing, unless the master of the vessel or aircraft is 
able to account for the loss of, or deficiency in, the goods.” 

21. Mr. Roy Mukherjee contended that on a plain reading of the 
section it was amply clear that in order to make a vessel liable to confisca- 
tion thereunder the following condition and each of them must be found 
to be established. 

(a) That the offending vessel was carrying imported goods. 

(b) That such offending vessel entered India : 

{c) That such vessel was afterwards found with the whole or 
substantial portion of “such imported goods” missing ; 

(d) That the master of the vessel is found unable to account for 
the loss of or deficiency in the goods. 

22, He contended that unless each of these conditions was found 
to be satisfied a vessel could not be confiscated. Mr. Roy Mukherjee 
admitted that the vessel was carring imported goods and had entered 
India, It was a matter of record that the imported goods scheduled to 
be unloaded at Calcutta consisted, inter alia, of 847 tonnes iron and 
steel, 200 tonnes of carbon Blocks and Plates, 6 tonnes of milk powder 
and 976 tonnes of machinery, spare part equipments and other general 
cargo. 45,000 cigarettes which were missing were an insignificant por- 
tion of such goods and even if their loss was not duly accounted for the 
said section was not attracted for confiscation of the said vessel. 

23. In furtherence of his arguments Mr. Roy Mukherjee cited the 
corresponding section viz. section 167(4) of the earlier statute namely, 
the Indian Sea Customs Act, 1867 which provided inter alia as follows : 

Offences Section of this Act to which Penalties 

offence has reference 

“4. If any vessel which has 
been within the limits of any port 
in India or within the Indian Cus- 
toms waters, with cargo on board, 
be afterwards found elsewhere in 
such waters or in any port, bay, 
river, creek or arm of the sea in 
India, 
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(i) light or in ballast; or 


Gi) with any part of .......... Such vessel shall be liable to 
such cargo missing, and the confiscation and the master of 
master of the vessel is unable such vessel shall be liable to a 
to give due account of how the penalty nor exceeding one 
vessel came to be light or in thousand rupees.” 
ballast, or of the missing 
cargo.” 


< 


24. Mr. Roy Mukherjee drew the attention of the Court to the 
express difference in language between Section 167 (4) of the earlier Act 
with section 115 (1) (e) of the later Act and contended that in drafting 
section 115 of the Customs Act, 1962 the legislature should be deemed to 
have deliberately altered the language of the section to bring about a change 
in law. Citing Maxwell, on statutes he contended that the plain meaning 
of the words of the section in the later Act should be given effect to. 

25. Mr. G.P. Kar, learned counsel for the respondents contended 
on the other hand that the words “such goods” in section 115 (t) (e) of 
the Customs Act, 1962, must be construed to mean missing goods. Mr. 
Kar did not cite any authority for his interpretation or on the principles 
on which he sought to construe the section. Mr. Kar made no other 
Submission. 

26. Ona careful consideration of the respective submission of the 
parties it appears to me that the interpretation of the section as suggested 
on behalf of the petitioner is more acceptable. The principles of 
construction are clear and have been laid down by diverse authorities, 
Craies on Statute Law (6th Edn.) states the law at page 66 as follows :— 

“If the words of the statute are themselves precise and unambig- 
uous, then no more can be necessary than to expound those words in 
their ordinary and natural sense. The words themselves alone do in 
such a case best declare the intention of the law giver”. 


27. Another principle of construction applicable in cases where 
there is ambiguity in the expressions used in a statute also supports the 
contentions of the petitioner. Where the language employed by the 
Legislature in an earlier statute on a particular subject. has been departed 
from in a subsequent statute relating to the same subject, it is generally, 
but not always, a fair presumption that the alteration in the language 
used in the subsequent statute was intentional. (Craies 6th edition page 
141). 

28. To accept the construction as suggested by Mr. Kar I have to 
read in section 115(1)(e) of the Customs Aet 1962 the words “any portion” 
or “any part” instead of “substantial portion” as governing the im- 
ported goods. The meaning being unambiguous it is not necessary for 
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me to import such qualifying words in the section. Moreover, I am not 
inclined to read such qualifying words ina statute which is penal and 
expropriatory. 

29. For the reasons as above I hold that the order dated the 23rd 
August 1975 so far asit directs the confiscation of the said vessel is 
vitiated by an erroneous interpretation of section 115(1)(e) of the said 
Act and I set aside the same. To this extent the Rule is made absolute. 
The respondents, however, will be at liberty to proceed with the enquiry 
in the light of the observations made in this judgment and determine 
whether the missing imported goods in the instant case form a substantial 
portion of the total quantum of imported good in bulk and/or in value and 
decide accordingly. The penalty of Rs. 10,000/- imposed on Peter Sherazee 
under section 112 of the Custom Act, 1962 by the said order dated the 
23rd August 1975 is sustained. There will be no order as to costs. 

S.P.T. 


[ SPECIAL JURISDICTION ] 
Before Mr. Sankar Prasad Mitra, Chief Justice, Mr. Justice Sabyasachi 
Mukharji and Mr. Justice Salil Kumar Datta. 
Decision : November 9, 1976 
Sen Raleigh Ltd. ies eB ae Applicant 
Versus 
Employees’ State Insurance Corporation & Ors. sa Respondents* 

Employees’ State Insurance Act, (34 of 1948) Sec. 2(9).—Liability to 
pay Employees’ speciai contribution. 

Regional Director of Employees State Insurance Corporation de- 
manded payment of Employers’ Special Contribution from Sen Raleigh 
Ltd. Applicant contended (1) that it had its head office at Calcutta 
and its factory at Asansol, (2) that the Employees State Insurance Act, 
1948 applied to Calcutta and not to Asansol, therefore the employees 
in the head office who were engaged in any type of work mentioned in 
s. 2(9) of the Act would not be employees within the meaning of 
the Act and that the demand was not justified and that it was not 
liable to pay the employers’ special contribution. 

HELD: Chapter V-A of the Employees’ State Insurance Act came 
into operation in the whale of India except the State of Jammu and Kashmir 
on November 30, 1951. In the instant case, the demand of the Employees’ 
State Insurance Corporation for payment of Employers’ Special Contribution 
from January 28, 1968 to June 30, 1968 is justified. Regional Director is 


entitled to demand contribution up to June 30, 1973. [ Paras 12,13 ] 
P. P. Ginwalla, Arijit Chowdhury and Jatin Ghose aa for Applicant 
Arun Dutt (Sr.) and Dipak Basu ies ie .. for Respondents 


*Matter No. 458 of 1973 
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The judgment of the Court was as follows :— 


Mitra, C.J.: In our judgment delivered today in Matter No. 175 of 
1793 (India Jute Co. Ltd, v. The Regional Director, West Bengal Region 
Employees’ State Insurance Corporation & Anr.) we have held that where 
the head office and the factory are situate at different places the employees 
in the head office who are engaged in any type of work specified in section 
2(9) of the Employees’ State Insurance Act, 1948, as it now stands, are 
‘employee’s within the meaning of the Act. In this case it has been urged 
before us that the head office of Sen-Raleigh Ltd., is in Middleton Row 
in Calcutta but the factory is in Asansol. The Act applies to Calcutta 
but not to Asansol. In the circumstances, the employees in the head 
office who are engaged in any type of work mentioned in section 2(9) of 
the Act would not be employees within the meaning of the Act. 

2. On behalf of the respondents our attention has been drawn ‘to 
various notifications issued in the Gazette of India from time to time 
on the applicability of this Act. On the Ist September, 1948, Chapters I, 
III and VII of the Act came into force in all the Provinces in India. The 
Gazette publication was made on the 31st August, 1948. As we have 
pointed out in our aforesaid judgment sub-section (3) of section 1 in Cha- 
pter I of the Act provides that the Act shall come into force on such date 
or dates as the Central Government may, by notification in the Official 
Gazette, appoint, and different dates may be appointed for different provi- 
sions of this Act and ‘for different States of different parts thereof’ (the 
words within quotations were substituted by Act 53 of 1951, section 2, for 
different States’’.) 

3. Itis pursuant to the above provisions that the Gazette Noti- 
fication of 31 August, 1948, was published. The charging sub-section 
is sub-section (4) of section 1 in Chapter I. It prescribes the Act shall 
apply, in the first instance, to all factories (including factories belonging to 
the Government) other than seasonal factories. 

4. This shows that on the Ist September, 1948, Chapters I, I, OI 
and VIII of the Aet became applicable to all factories throughout India 
irrespective of location, The headings of these Chapters respectively are 
(a) Preliminary (b) Corporation Standing Committee and Medical Benefit 
Council (c) Finance and Audit and (d) Miscellaneous. SS. 44 and 45 
(Employers to furnish returns etc ; Inspectors, their functions and duties) 
were brought into force in all part ‘A’ States with effect from the Ist April, 
1950. 

5. On the 24th November, 1951 Chapter V-A became applicable to 
the whole of India except the State of Jammu and Kashmir. This Chapter 
provides for ‘Transitory Provisions’. During the transitory period every 
principal employer had to pay to the Corporation a special contribution 
subject to the other provisions in the Chapter. 
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6. On 14 August, 1955, Chapter IV (Except sections 44 and 45), 
Chapter V and Chapter VI (except sections 76 (1), 77, 78, 79 and 81 of 
the Act, came into Operation with respect, inter alia, to the Calcutta 
Municipal areas. These Chapters deal respectively with (a) contributions, 
(b) benefits and (c) adjudication of disputes and claims. The marginal 
notes of sections 44, 45, 76, 77; 78,, 79 and 81 are respectively as follows ;- 

1. Employers to furnish returns and maintain registers in 
certain cases. 
Inspectors, their functions and duties. 
Institution of proceedings 
Commencement of proceedings. 
Powers of employees’ Insurance Court. 
Appearance by legal practitioners, and 
7. Reference to High Court. 


7. In 1966, section 2(9) was amended, as we have seen, by Act 44 
of 1966, which came into force on 28 January, 1966. By this amendment 
an exhaustive definition was prescribed for the word “employee”. 

8. After the amendment came into force on the 29th May, 1968, the 
Regional Director, Calcutta, wrote ‘to Messrs. Sen-Raleigh & Co. Ltd., 
Kannyapur, Post Office Asansol, Burdwan, inter alia, as follows :- 

“That as per definition of the term ‘employee’ laid down in section 
2(9) of the E.S.I. (Amendment) Act 1966 the employees of your head 
office situated at Mercantile Building, Calcutta-1, are also now covered 
within the meaning of section 2(9) of the Act with effect from 28th January 
1968 i.e. the date from which the:amendment came into force. You are 
requested to please confirm that necessary action with regard to registra- 
tion of your head office employees and deduction/payment of contribution 
in respect of them have been taken up by you.” (Vide pages 16 and 17 of 
the Paper Book.). . 


9. Itappears, therefore, the Chapter IV and Chapter V of the Act 
became applicable to the head office of Sen-Raleigh Ltd., on the 14th 
August, 1955 ; but State Insurance Corporation did not make any demands 
till the amended definition of ‘employee’ came into force. In other words 
after the definition was amended the provisions relating to ‘contributions’ 
and ‘benefits’ except as hereinbefore stated, became applicable to the 
employees of Sen-Raleigh Ltd., working in its head office in Calcutta who 
were covered by the amended definition in Section 2(9). 

10. Onthe 3rd September, 1968, the Regional Director, Calcutta, 
again wrote to Sen-Raleigh & Co., Ltd. as follows :— 

“Tt has been reported by this office Insurance Inspector who visited 
the Head Office of your factory that the following amount has been paid 
to the Head Office staff for the period from 28th January, 1968 to 30th 


AMR wh! 
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June, 1968 but no Employers’ Special Contribution on the same has been 


paid. 
Period. Total wage Bill. ESE due. 
28-1-68 to 
31.3.68 Rs. 47,323.39 Rs. 355.30 
1-4-68 to 
30.6.69 Rs. 67,044.10 Rs, 503.00 


Total Rs. 858.30, 

Employers’ Special Contribution as shown above may please be paid 
immediately.” (vide pages 18 and 19 of the paper book). 

11. In this letter the Regional Director has demanded ‘Employers’ 
Special Contribution” from 28th January, 1968 to 30 June, 1968. “‘Employ- 
ers’ Special Contribution” has been provided for in section 73A in Chapter 
VA of the Act which deals with “Transitory Provisions.” Section 73A is 
in these terms. 

“73A (1). For so long as the provisions of this Chapter are in force, 
every principal employer shall, notwithstanding anything contained in this 
Act, pay to the corporation a special contribution (hereinafter referred 
to as the employer’s special contribution) at the rates specified under 
sub-section (3), 

(2) The employer’s special contribution shall, in the case ofa 
factory or establishment situate in any area in which the provisions’ of 
both Chapters IV and V are in force, be in lieu of the employers’ 
contribution payable under Chapter IV. 


(3) The employer’s special contribution shall consist of such 
percentage, not exceeding 5% of the total wage bill of the employer as 
the Central Government may, by notification in the Official Gazette, 
specify from time to time ; 


Provided that before fixing or varying any such percentage the 
Central Government shall give by like notification not less than two 
months’ notice of its intention soto do and shall in such notification 
specify the percentage which it proposes to fix or, as the case may be, 
the extent to which the percentage already fixed is to be varied : 

Provided further that the Employer’s special contribution in the 
case of factories or establishments situate in any area in which the pro- 
visions of both Chapters IV and V are in force shall be fixed at a rate 
higher than that in the case of factories or establishments situate in any 
area in which the provisions of the said Chapters are not in force. 


(4) The Employer’s special contribution shall fall due as soon 
as the liability of the employer to pay wages accrues, but may be paid to 
the corporation at such intervals within such time in such manner as the 
Central Government may, by notification in the Official Gazette, specify, 
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and any such notification may provide for the grant of arebate for 
prompt payment of such contribution. 

Expianation—Total wage bill in this section means the total wages 
which have accured due to employees ina factory or establishment in 

f Tespect of such wage periods as may be specified for the purposes of this 
section by the Central Government by notification in the Official Gazette”. 

12. We kave seen that Chapter V-A came into operation in the 
whole of India except Jammu and Kashmir on the 24th November, 1951. 
Tt ceased to have effect, we have been told, on the 1st July, 1973. 

13. In the instant case, the Employees’ State Insurance Corporation 
by the Regional Director’s letter of the 3rd. September, 1968, demanded 
Employer’s Special Contribution from 28th January, 1968 to 30 June, 
1968. We do not think that this demand is unjustified inasmuch as on 
the facts stated above the Regional Director is entitled to demand the 
Employer’s Special Contribution upto 30 June, 1973. 

14. In the Writ petition Sen-Raleigh Ltd., has challenged, the 
notice dated the 29th May, 1968 at pages 16 to 17 of the Paper Book. 
We have quoted above the relevant portions of this notice. It seems to 
us that this is a valid notice in view of the amended definition of section 
2(9) and the various notifications referred to above which brought into 
operation different Chapters of the Act in different areas in India. 

The result is that this application is dismissed. All interim orders, 
if any, are vacated. There will be no order as to costs. 

Mokharji, J. : I agree. 

Datta, J. ; I agree. 


I CIVILR REVISIONAL J JURISDICTION J 
Before Mr. Justice Ganendra Narayan Roy 


Decision : February 23, 1977 
Indradeo Jadav ry Ron pai Petitioner 
Versus 

Golam Ghaus & Ors. i Opposite parties” 

Civil Procedure Code (Act V of 1908), Or. 23— Withdrawal of suit— 
Appellate stage— Formal defect— Where fresh suit could be avoided by nece- 
ssary amendment of plaint— Multiplicity of proceeding if can be avoided— 
Harassment to other side—Permission to withdraw existing suit with liberty 
to institute fresh suit on same causes of action — — Duty of court before gran- 
ting such leave, 


*Civil Revision Case no. 1749 of 1975 
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The plaintiff filed a suit for mandatory injunction. The suit was 
dismissed by the Munsif. The plaintiff preferred am appeal. While the 
appeal was pending, the plaintiff-appellant filled an application for with- 
drawal of the appeal as well as the suit with liberty to sue afresh on the 
same cause of action and his prayer was allowed. Against the said appe- 
llate order, an application in revision was moved and the present Rule was 
issued. 


The impugned order was challenged on three grounds: (I) that in 
view of the finding of the trial court that the defendant had acquired 
title to the suit property by adverse possession, he had acquired a 
vested right and without zeversing such finding of the trial court, the 
appellate court was not competent to allow the plaintiff's prayer 
referred to above and thereby nullifying the vested (right acquired by 
the defendant; (2) that the suit having been dismissed on merits, the 
plaintiff ought not to have been allowed at the appellate stage to withdraw 
the suit with liberty to sue afresh on the ground of formal defect and (3) 
that in the circumstances of the case, the formal defect, if any, could have 
been removed by amendment of the plaint and when the formal defect 
could have been removed by amendment, permission to withdraw the suit 
with liberty to sue afresh should not have been made. 


HELD: Permission to withdraw a suit simplicitor and a permission 
to withdraw a suit with liberty to sue afresh on the same cause of action 
entail altogether different considerations. [ Para 9] 


It is true that in a sense an appeal is a continuance of the suit and is 
a stage of a legal proceeding but that does not mean that the finding and] 
or adjudication made by the trial court in favour of a party looses its force 
simply because an appeal has been taken from the decree passed in the 
suit, So long as that finding and/or adjudication is not set aside by the 
appellate court, such adjudication and/or finding by the trial court rem- 
ains in force and the party in whose favour such adjudication and/or finding 
was made certainly acquires an advantage andjor vested right on the 
strength of such adjudication andj/or finding. [Para 10 ] 


Merely because there was a formal defect, permission to withdraw 
the suit with liberty to sue afresh on the same cause of action by the appe- 
Hate court is unjustified. A party should not be granted leave to withdraw 
the suit with liberty to sue afresh on the same cause of actionif the real 
dispute between the parties can be adjudicated in the suit already filed by 
him by making necessary amendments, if permissible in law. Multiplicity 
of legal proceeding is not to be encouraged and it is the duty or of the court 
to see that the other party is not put to the vagary of anew trial if the 
need for such new trial can be avoided by necessary amendment of the 
plaint in accordance with law. 


8977 (1) CLI] Indradeo Jaday v. Golam Ghaus 311 


Cases referred to = 
(1) R. Rammurthi Aiyar y. Rajeswara Rao, AIR 1973 SC 643 
(2) M/s. Halas Rai vy. Firm K. B. Basu & Co., AIR 1968 SC 111 
(3) Mir Golam Kibria v. Raja Pramatha Bhusan Deb Ray, (1934) 39 
CWN 586 
(4) Ram Saran Mondal v. Radha Raman Mondal, AIR 1929 Cal 88 

(5) Gorelal v. Nandlal, AIR 1953 Bhopal 32 
Sudhis Das Gupta and Pradipta Roy ss Se for the petitioner 
Bidyut Kumar Banerjee ER “te for the opposite parties 

The judgment of the Court was as follows :— 

Roy, ).: This Rule is directed against an order dated March 22, 1975 
passed in Title Appeal No. 13 of 1972 of the Court of the learned Subor- 
dinate Judge, Asansol allowing the plaintiffs-appellants to withdraw the 
appeal as well as the suit with liberty to sue afresh on the same cause of 
action if not otherwise barred subject to payment of cost of Rs. 32/- to 
the defendant-respondent. 

2. The plaintiffs appellants being opposite parties Nos. 1 to 3 in the 
above Rule instituted Title Suit No. 40 of 1970 in the First Court of the 
learned Munsif at Asansol against the petitioner and the opposite party 
No. 2, namely the defendant Nos. 1 and 2 respectively for a decree for 
mandatory injunction restraining the defendants from erecting any struc- 
ture and/or making any construction on c. s. plot Nos. 7107/7993, 7101 
and 7102 within the municipal limits of Asansol at Paddotalao, Asansol. 

3. The plaintiffs’ case was, interalia, that since the time of their 
predecessors-in-interest the plaintiffs had been in possession of the said 
suit lands and on the basis of mutual family partition, the plaintiffs 
obtained the suit lands from Hazi Abdul Motaleb, their uncle, by a 
registered deed of 1965. In the C. S. and R. S. records of rights the 
suit lands were recorded in the names of their said uncle Hazi Abdul 
Motaleb and the plaintiffs respectively. It was further alleged by the 
plaintiffs that the defendant No. 1 was a tenant under the plaintiffs and 
defaulted in payment of rents and was in unlawful and unauthorised 
possession of the suit lands and the said defendant No.1 with his 
associate, namely the defendant No. 2 had been trying to erect unauthorised 
and illegal constructions and structures on the suit lands without any 
authority. 

4. The defendant No. 1 contested the said suit and filed a written 
statement, interalia, denying the material allegations made in the plaint. 
The said defendant contended, interalia, that the suit was barred under 
sections 34, 38 and 41 of the Specific Relief Act and the suit was also 
barred by limitation, that the suit was bad for defect of parties because 
other necessary parties were not impleaded, that the plaintiffs had no 
right, title and interest in the suit lands, that the plaintiffs had no pos- 
session in the suit lands within 12 years before the suit and the suit lands 
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did not appertain to C. S. Plot Nos. 7101/7993, 7101 and 7102 and there 
was no relationship of landlord and tenant between the parties to the suit 
and the defendant No. 1 had been in open and hostile possession of the 
suit lands by various overt acts set out in the written statement for more 
than 20 years and title of the plaintiffs in the suit lands, even if any af 
any point of time, had been extinguished by adverse possession of the 
defendant No. 1. It was also contended that the plaintiffs not having 
prayed for any declaration of their title to the suit lands, the suit was not 
properly constituted and was not maintainable. 

5. The learned Munsif by his judgment and decree dated December 
15, 1971 dismissed the said suit, interalia, on the finding that the plaintiffs 
had failed to establish that the suit lands were never their ancestral pro- 
perties or that those were the properties of Hazi Abdul Motaleb or that the 
plaintiffs ever had any interest in the suit lands, that it could not be held 
that the suit lands appertained to plot Nos. 7101/7993, 7101 and 7102 and 
that there was no evidence that the plaintiffs had inducted the defendant 
No. 1 as their tenant or that the defendant No. 1 had ever paid any rent 
to the plaintiffs. It was further held by the learned Munsif that the plai- 
ntiffs failed to establish that they had ever been in possession of the suit 
lands but the defendant No. 1 had been in possession of the suit property 
for more than 12 years and that the plaintiffs’ claim, even if any, was 
barred by limitation on account of adverse possession by the- defendant. 
The suit was not properly framed and was not maintainable inasmuch as 
the plaintiffs not having alleged that the defendants had already made 
constructions which were to be removed, the plaint did aot disclose any 
cause of action for mandatory injunction. 

6. The plaintiffs had thereafter preferred an appeal, being Title 
Appeal No. 13 of 1972.of the Court of the learned Subordinate Judge, 
Asansol, against the aforesaid decree dismissing’ the plaintiffs’ suit. After 
about 3 years on September 11, 1974, the plaintiffs made an application 
under Order 23 Rule 1 of the Code of Civil Procedure for leave to with- 
draw the appeal and the suit with liberty to institute a fresh suit in respect 
of the same subject matter of the suit and on the’same cause of action. 
In the aforesaid application it was iatera'ia contended by the plaintiffs that 
there was formal defect inasmuch as the plaintiffs should have brought the 
suit for declaration of title and recovery of possession and the trial court 
had also found that the suit was not properly framed and not maintainable 
in law. 

7. The defendant No. 1 opposed the said application under Order 
23 Rule 1 of the Code of Civil procedure by filling a written objection 
contending, interalia, that after the judgment by the trial court holding 
interalia that the defendant No. 1 had acquired title by adverse possession 
in the suit lands, the defendant No. 1 had acquired a vested right and the 

_ permission to withdraw the suit with liberty to sue afresh on the same 
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cause of action at that stage would take away the vested right acquired by 
the defendant No. 1. 

8. The learned Subordinate Judge, however, allowed the said appli- 
cation for withdrawal of the suit with liberty to sue afresh on the same 
cause of action and as aforesaid, against this order of the learned Subor- 
dinate Judge, a revisional application was made by the defendant No. 1 to 
this Court whereupon the instant Rule was issued. 

9. Mr. Sudhis Das Gupta, the learned Advocate for the petitioner 
appearing with Mr. Pradipta Roy Advocate challenged the impugned order 
of the learned Subordinate Judge mainly on three grounds, namely (1) that 
in view of the finding by the trial court that the defendant had acquired 
title to the suit lands by adverse possession, the defendant had acquired a 
vested right and without reversing such finding of the trial court, the 
appeal court was not competent: to allow the plaintiffs to withdraw the 
suit with liberty to sue afresh on the same cause of action thereby nullify- 
ing the vested right acquired by the defendant No. 1, and (2) that the suit 
having been dismissed on merits, the plaintiffs should not be allowed in 
appeal to withdraw the suit with liberty to sue afresh on the ground of 
formal defect, and (3) that in the facts and circumstances of the case, the 
formal defect, could be removed easily by amendment of the plaint and 
when formal defect can be removed by amendment of plaint, permission 
to withdraw the suit with liberty to sue afresh should not be made. In 
support of his first contention, Mr. Das Gupta relied on the decision made 
in the case of (1) R. Rammurthi Aiyar v. Rajeswara Rao, reported in AIR 
1973 S.C. page 643 wherein it was held that if any vested right comes into 
existence before the prayer of withdrawal is made, the court is not bound 
to allow withdrawal. In the said case the defendant shareholder applied 
for leave to buy at a valuation the Share of the plaintiff asking for sale 
under section 3 of the Partition Act and the court having granted such 
leave, the defendant gained some advantage or the privilege of buying the 
share of the plaintiff and thus acquired a vested right and after such acqu- 
isition of vested right, the leave to withdraw the suit under Order 23, Rule 
1 of the Code of Civil procedure was disallowed. Mr. Das Gupta conten- 
ded that in the instant case the defendant acquired a vested right in view of 
the finding by the trial Court that the defendant acquired title by adverse 
possession and after such acquisition ofa vested right or privilege or 
advantage by the defendant, the plaintiff was not entitled to obtain leave to 
withdraw the suit with liberty to sue afresh on the same cause of action. 
Mr. Bidyut Kumar Banerjee, the learned Advocate for the opposite parties 
on the other hand contended that in the facts of the case, the aforesaid de- 
cision of the Supreme Court could be distinguished and that appeal being 
only one stage of the same legal proceeding, the finding by the trial court 
in favour of the defendant should not be held to have created any vested 
right to the defendant so as to take away the right of the plaintiff to 
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Withdraw the suit with leave to sue afresh, when the plaintiff had establi- 
shed existence of formal defect*in the plaint, thus satisfying the conditions 
under Order 23, Rule 1 of Code of Civil Procedure. In this connection, 
Mr. Banerjee refers to the decision made in the case of (2) M/s. Hulas Rai 
v. Firm K. B. Basu & Co., reported in AIR 1968 S.C. page 111 wherein it 
was held that the language of Order 23, Rule 1, C.P. Code gives an unqua- 
lified right to a plaintiff to withdraw from a suit and if no permission to 
sue afresh is sought under sub-rule (2), the plaintiff is precluded from 
instituting any fresh suit in respect of the same subject matter under sub- 
rule (3) and in such case the plaintiff asking for leave to withdraw the 
suit cannot be compelled to go on with the suit. In my view, this decision 
is of no assistance to the contention of Mr. Banerjee. In this case, before 
any decision was made by the trial court, permission to withdraw the suit 
without any leave to sue afresh on the same cause of action was made. 
Hence question of acquiring any privilege or vested right could not arise 
in the said case and further permission to withdraw a suit simpliciter and 
a permission to withdraw the suit with liberty to sue afresh on the same 
cause of action entail altogether different considerations. 

10. In support of his second contention, Mr. Dasgupta referred 
to the decision in the case of (3) Mir Golam Kibriay. Raja Promatha 
Bhusan Debroy (39 CWN 586). In the said case, R. C. Mitter, J. 
held that where an application for leave to withdraw a suit either with or 
without liberty to bring a fresh suit is made to the appellate court under _ 
Order 23, Rule 1 read with section 107, clause 2 of the Civil Procedure 
Code, the proper procedure for the appellate court to follow, if it is incli- 
ned to grant such permission to withdraw is to set aside the decree of the 
trial court and then grant permission to withdraw. I respectfully agree 
with the aforesaid decision of Mitter, J. Unless the decree appealed from 
is not reversed, some privilege or vested right acquired by a party in view 
of the decree appealed from remains in force and permission to withdraw 
the suit specially with liberty to sue afresh on the same cause of action 
cannot be granted so as to frustrate the privilege and/or vested right thus 
acquired by a party. Mr. Banerjee’s contention that appeal is the conti- 
nuation of one stage of the suit and sucha finding of the trial court in a 


suit pending in appeal cannot confer any vested right and/or privilege 
to the successful party can not be accepted. It is true that in a sense 


appeal is continuance of the suit and is one stage of a legal proceeding 
but that does not mean that the finding and/or adjudication made by the 
trial court in favour of a party looses its force simply because an appeal 
has been taken from the decree passed in the suit. So long the said 
finding and/or adjudication is. not set aside by the Appeal Court, such 
adjudication and/or finding by the trial court remains in force and the 
party in whose favour such adjudication and/or finding has been made 
certainly acquires an advantage and/or vested right in view of such adju- 
dication and/or finding. 
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11. Mr. Dasgupta in support of his third contention relied on the 
decision made in the case of (4) Ram Saran Mondal y. Radha Raman 
Mondal, reported in AIR 1929 Calcutta page 88. In the sald decision. 
Mr. Justice Page held interalia that it is not intended or contemplated 
by Order 23, Rule 1 of the Code of Civil Procedure that after a suit has 
been tried and dismissed on the merits, the plaintiff should be permitted 
to withdraw in appeal from the suit and to start proceeding all over again 
against the successful defendants merely because there was also a formal 
defect in the frame of the suit. Mr. Justice Page also referred to the 
decisions reported in 13 MIA page 160 and 11 Calcutta Law Journal 
page 45. On the strength of these decisions, Mr. Dasgupta contended 
that the suit was liable to be dismissed on.merit even apart from the fact 
that there is some formal defect inasmuch as the title of the defendant No. 
1 was found perfected by adverse possession. Hence, merely because 
there was a formal defect, permission to withdraw the suit with liberty to 
sue afresh on the same cause of action by the Appeal Court was unjusti- 
fied. The aforesaid contention of Mr. Dasgupta is of substance and I 
uphold the same. Mr. Dasgupta next referred to a decision made in the 
case of (5) Gorelal v. Nandlal, reported in AIR 1953 Bhopal, page 32. It 
was held in that case that failure to claim proper relief was nota formal 
defect within the meaning of Order 23, Rule 1 and leave to withdraw the 
suit should not be granted if defect could have been removed by amend- 
ment of the plaint. Relying on this decision, Mr. Dasgupta submitted 

- that on the face of the pleadings made in the plaint the plaintiff could 
easily ask for a decree of prohibitory injunction instead of mandatory 
injunction and the formal defect. as pointed out by the trial court could 
have been removed easily by amending the plaint by simply changing the 
prayer for mandatory injunction to a prayer for prohibitory injunction. In 
such circumstances, leave should not be granted by the Appeal Court to 
withdraw the suit with liberty to sue afresh on the same cause of action 
simply on the ground of a formal defect as to the nature of the relief 
prayed for. In my view, this contention of Mr. Dasgupta is of substance 
and should also be upheld. A party should not be granted leave to with- 
draw the suit with liberty to sue afresh on the same cause of action if the 
real dispute between the parties can be adjudicated in the suit already 
filed by him by making necessary amendments, if permissible in law. 
Multiplicity of legal proceeding is not to be encouraged and itis the 
duty of the Court to see that the other party is not put to the vagary of a 
new trial if the necessity of such new trial can be avoided by amendment 
of plaint in accordance with law. 

12. In view of the reasons stated hereinbefore the impugned order 
cannot be sustained and the same is set aside andthe Rule is made abso- 
lute. There will be, however, no order as to cost. 


+ 
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[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Sabyasachi Mukharji.and Mr. Justice 
Murari Mohan Duit 
Decision : January 17, 1977 
Assistant Collector of Central Excise & Ors. Jes ... Appellants 
Versus - 

Khemchand Rajkumar Respondent* 

Central Excise Rules, 1944—Rules 10 & 10A— Applicability — De- 
mand for payment of excise duty—Period of limitation—Whether demand 
beyond prescribed limitation is barred—Claim for concessional rate of duty 
—Concession dependent upon fulfilment of eonditions indicated in Notifi- 
cation no. 24/65 read with Notification no. 72/65—Legality of demand for 
payment of excise duty—-Whether notiee of demand initiates legal procee- 
ding under sec. 40(2) of Central Excises and Salt Act 1944—Jnterpretation. 


The Notification no. 72/65 dated 1.5.65 provided certain concessions 
in the payment of excise duty, if the excise duty leviable under item no. 
26AA of the First Schedule to the Central Excises and Salt Act 1944 
read with Notification no. 32/65 Central Excise dated 28.2.65 or the coun-. 
tervailing customes duty leviable under section 2A of the Indian Tariff Act 
1934 on the uncoated cold rolled sheets use din the manufacture of the 
tinned sheets, has already been paid. The said Notification no. 72/65 was 
given retrospective operation with effect from 6.3.65 


On 13.10.65 an Inspector of Central Excise issued a notice to the 
firm demanding a certain sum of money towards Central Excise duty. It 
was stated in the said notice that as the Firm did not comply with the con- 
ditions of the Notification no. 24/65 dated 28.2.65 as amended by Notifi- 
tion no. 72/65, it had'to pay excise duty at the tariff rate on the tin sheets 
manufactured and removed by it. By another notice issued by the Assis- 
tant Collector of Central Excise, the Firm was called upon to show cause 
why the differential duty between the tariff rate of Rs. 375/- per metric 
tonne and the duty already paid on tinned sheets should not be recovered. 
The firm showed cause but. its contentions were overruled by the 
authorities concerned. i: 

The questions involved are as to the legality of the demands for 
payment of excise duty and to the applicability of Rules 10 and 10A of the 
Central Excise Rules. 

HELD: The Notification no. 72/65 was made retrospective with 
effect from 6.3.65 from which date the customs duty on cold rolled sheets was 
enhanced from Rs. 110 per metric tonne to Rs. 225/- per metric tonne. It is 
true that a manufacturer cannot pay excise duty on tinned sheets at ike time 
of importation cold rolled sheets, and he could only pay the countervailing 


*F,M.A. Nos. 414 of 1972 and 866 of 1973 
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custom duty. But in order to avail of the concessional rate he is 
required to pay the contravailing customs duty which is equivalent to the 
excise duty on tinned sheets and as the rate of customs duty on cold rolled 
sheets and excise duty on tinned sheets became the same from 6.3.63, the 
Notification no. 72/65 would apply only in those eases where the importa- 
tion of cold rolled sheets were made on or after 6.3.65. Inthe Notifica- 
tion no. 72/65 nothing has been stated as to why the same was given retros- 
pective operation from 6.3 65, but in the context of the fact that both the 
excise duty and the customs duty payable respectively on tinned sheets and 
the cold rolled sheets became the same on and from 6.3.65, the notification 
was given retrospective effect from that date. That is also the reason why 
the word ‘equivalent’ was dropped in the Notification no. 72/65. That 
being the position, the appellant firm was not entitled to elaim concessional 
rate of duty i.e, Rs, 150/- per metric tonne on tinned sheets removed from 
its warehouse, ‘ 


Rule 10 of the Central Excise Rules is applicable to the cases of short 
levy of duties or charges when such short-levy was due to certain Gonting- 
encies mentioned therein. The said Rule prescribes a period of limitation of 
3 months from the date on which the duty or charge was paid or adjusted or 
from the date of making the refund. In the instant ease, Rule 10 is appliable 
and not Rule 10A and the demand not having been made within 3 months 
from the date of short-levy of the duty, the demand was barred, 


It was contended that by the notice of demand dated 13.10.66, a legal 
` proceeding was started within the meaning of Section 40 (2) of the Central 
Excise and Salt Act 1944 and as the legal proceeding had been Instituted 
after the expiry of 6 months from the acerual of the cause of action, it was 
barred by sub-section (2). The contention is not tenable. By the issuance 
ofa notice of demand no legal proceeding could be said to have been 
instituted and as such, there is no scepe for the application of section 40(2). 


Case referred to : 
(1) Assistant @ollector of Customs v. Shiva Glass Works Ltd » 80 


CWN 1057 
Surati Mohan Sanyal bee vat zis for the Appellants 
R. N. Bajoria, Dilip Kumar Dhar, P. L. Khaitan and 
M. P. Chowdhury vis ie se eis Jor the Respondent 


The judgment of the Court was as follows :— 


Datt, J. : These two appeals arise from the judgment of Chittatosh 
Mookerjee J. One appeal has been preferred by the Customs authorities 
and the other by Khemchand Raj Kumar, a partnership firm, hereinafter 
referred to as the firm, under the circumstances stated hereafter. 


2. The firm imported uncoated cold rolled sheets between 1649 and 
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1965. If is not disputed that all such imports were made before Feb- 
ruary 28, 1965. The firm manufactured tinned sheets from the uncoated 
sheets imported by it. The firm had to pay countervailing customs duty 
at the rate of Rs. 110/- per metric tonne which was then im force. By 
a notification no. 50/65 dated March 6, {965 of the Ministry of Finance, 
ihe import duty on cold rolled sheets were enhanced to Rs. 225/- per 
metric tonne. Under item no. 26AA of the First Schedule to the Central 
Excises and Salt Act, 1944 tinned sheets are liable to pay excise duty. 
By a notification no. 24/75 dated February 28, 1965 issued under rule 8(1} 
of the Central Excise Rules, 1944, the Central Government fixed the 
excise duty on tinned sheets or the equivalent customs duty under section | 
2A of the Indian Tariff Act, 1934 at Rs. 225/- per metric tonne. This 
notification was subsequently amended by the notification no. 72/65 
dated May 1, 1965 which granted certain concession in the payment of 
excise duty i. e., atthe rate of Rs. 150/- per metric tonne, if the duty 
of excise leviable under item no. 26AA of the First Schedule to the 
Central Excises and Salt Act, 1944 read with the notification of the Gover- 
nment of India in the Ministry of Finance (Department of Revenue) no. 
32/65 Central Excise dated February 28, 1965 or the countervailing duty 
of customs leviable under section 2A of the Indian Tariff Act, 1934 on the 
uncoated cold rolled sheets used in the manufacture of the tinned sheets 
has already been paid. The said notification no. 72/65 was given retros- 
pective operation with effect from March 6, 1965. 

3. On October 13, 1965, the Inspector, Central Excise, issued a 
notice under Rule 10 of the Central Excise Rules, 1944 to the firm dem- 
anding payment of Rs. 2, 93,773.49 which was subsequently reduced to 
Rs. 2,93,234.26 towards Central Excise Duty. It was stated in the said 
notice that as the firm did not fulfil the conditions of the notification 
no. 24/65 dated February 28, 1965 as amended by the notification no. 
72/65 dated May 1, 1965, it was to pay excise duty at the tariff rate on 
the tinned sheets manufactured and removed by it. By another notice 
dated November 27, 1965 issued by the Assistant Collector of Central 
Excise, the firm was called upon to show cause why differential duty 
between the tariff rate of Rs: 375/- per metric tonne and the duty already 
paid on tinned sheets should not be recovered. It was alleged that the 
firm had cleared tinned sheets on payment of duty at the rate of Rs. 225/- 
per metric tonne during the months of March 8, 1965 to April 28, 1965 
and at the rate Rs. 150/- per metric tonne from May 4, 1965 to July 10, 
1965 after availing of the exemption under the notification no. 24/65 
dated February 28, 1965 as amended by the notification no. 72/65 dated 
May 1, 1965 without fulfilling the conditions laid down in the said 
notification. The differential duty that was demanded from the firm 
was to the tune of Rs. 8, 54,445.93. 
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4. The firm showed cause in respect of both the above demand 
wotices. The Assistant Collector of Central Excise by his orders dated 
September 5/6, 1966 held that the tinned sheets were assessable at the 
traiff rate of Rs. 375/- per metric tonne and overruled the contentions of 
the firm that it was entitled to the concessional rate of duty of Rs. 150/- 
per metric tonne under the notification no. 72/65, and that the demand 
made by the notice dated November 27, 1965 was barred by Rule 10 of 
the Central Excise Rules, 1944 The firm, thereafter moved this Court 
under Article 226 of the Constitution against the said order of the Assistant 
Collector of Central Excise praying for the quashing of the said orders and 
the demand notices and obtained the Rule Nisi out of which these two 
appeals arise. It was contended on behalf of the firm that it had fulfilled 
the conditions of the notification no. 24/65 as amended by the notification 
no. 72/65 and, as such, they were entitled to the concessional rate of excise 
duty. It was further contended that so far as the demand for payment of 
the differential duty of Rs. 8,54,445.93 for the removal of the tinned sheets 
between March 8, 1965 and July 10, 1965 was concerned, the notice of de- 
mand having been issued long after three months of such removal, it was 
barred under rule 10 of the Central Excise Rules, 1944. Chittatosh Mooker- 
jee J. held that the firm did not fulfil the conditions of the said notification 
no. 24/65 as amended by the notification no. 72/65 and, as such, the firm 
was liable to pay excise duty as claimed. In that view of the matter, he 
upheld the demand notice dated October 13, 1965 for payment of excise 
duty of Rs. 2,93,234.26. So far as the other demand for payment of 
Rs. 854,445.93 was concerned, his Lordship took the view that it was 
barred by Rule 10, overruling the contention of the Customs authorities 
that Rule 10A applied. Hence, these two appeals, one by the Customs 
authorities relating to their claim for Rs. 8,54,446.93 and the other by the 
firm in respect of the demand for payment of Rs. 2,93,234.26. 

5. The questions that are involved in these appeals are as to the 
legality of the demands for payment of excise duty and to the applicability 
of rules 10 and 10A of the Central Excise Rules. Mr. Bajoria, learned 
Advocate appearing on behalf of the appellant firm submits that the 
firm having paid the countervailing customs duty under section 2A of 
the Indian Tariff Act that was prevailing before February 28, 1965 at the 
rate of Rs. 110/- per metric tonne, it was entitled to the concessional rate 
of excise duty, that is, Rs. 150/- per metric tonne under the notification 
no. 72/65. In other words, it is contended by him that the firm fulfilled 
the conditions of the said notification. Under the said notification, the 
concessional rate of Rs. 150/- per metric tonne will be available to the 
manufacturer under either of the two circumstances, namely, where 
excise duty leviable under item no. 26AA of the First Schedule to the 
Central Excise and Salt Act, 1944 read with the notification of the 
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Government of India in the Ministry of Finance no. 32/65 dated February 

28, 1965 or the countervailing customs duty under section 2A of the 

Indian Tariff Act, 1934 has already been paid. It has been already stated 

that the countervailing customs duty at the time of importation by the 

firm of the cold rolled sheets was only Rs. 110/- per metric tonne, . but it 

was increased to Rs, 225/- per metric tonne after February 28, 1965 to be 

precise, on and from March 6, 1965. The rate of Excise Duty on tinned 

sheets was Rs, 225/- per metric tonne after February 28, 1965. It is, there- 

fore, clear that the countervailing customs duty payable on rolled sheets 

was placed on par with the excise duty on tinned sheets. It is, however, 

contended on behalf of the appellant firm that as the enhanced rate of 
countervailing duty of Rs. 225/- per metric tonne was not in existence at 

the time of importation of rolled sheets by the appellant firm for the manu- 

facture of tinned sheets, it was impossible for the appellant firm to pay 

such duty at the said rate and that, accordingly, payment of the counter- 

vailing duty at the prevalent rate was sufficient for claiming the concessio- 

nal rate of duty under the notification no. 72/65. Our attention has been 

drawn to the previous notification no. 24/65 which used. the expression 

“equivalent customs duty’ which is absent in the notification no. 72/65, 

and it is argued that by the omission of the word, ‘equivalent’ it was 

intended that a manufacturer who paid the countervailing customs duty. 
on rolled sheets at the prevailing rate at the time of importation was enti- 
tled to the concessional rate of Rs. 150/- per metric tonne. We are unable 
to accept the contentions of the appellant firm. The notification no. 72/65 

was made retrospective with effect from March 6, 1965 from which date 
the customs duty on cold rolled sheets was enhanced from Rs. 110/- per 
metric tonne to Rs. 225/- per metric tonne. It is true that a manufacturer 
cannot pay excise duty on tinned sheets at the time of importation of cold 

rolled sheets, and he could only pay the countervailing customs duty. But 

in order to avail of the concessional rate he has to pay the countervailing 

customs duty which is equivalent to the excise duty on tinned sheets and, 

as the rate of customs duty on cold rolled sheets and excise duty on tinned 

sheets became the same from March 6, 1965, the notification no. 72/65 

would, in our view, apply only in those cases where the importation of 
cold rolled sheets were made on or after the March 6, 1965. In the noti- 

fication no. “72/65 nothing has been said why the same was given retros- 

pective operation from March 6, 1965, but in the context of the fact 
that both the excise duty and the customs duty payable respectively on 

tinned sheets and cold rolJed sheets became the same on and from March 

6, 1965, the notification was given retrospective effect from that date. That 

is also the reason why the word ‘enquivalent’ was dropped in the noti- 

fication no. 72/65. In these circumstances, we are of the view that the 

appellant firm was not entitled to claim concessional rate of duty ie., Rs. 

_ 150/- per metric tonne on tinned sheets removed from its warehouse. 
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les. We may now refer to rules 10 and IOA which are as follows : 


“Io. Recovery of duties or charges short-levied or erroneously refunded, 
When duties or charges have been short-levied through inadvertence, 
error, collusion or mis-construction on the part of any officer, or thro- 
ugh mis-statement as to the quantity, description or value of such 


refund.” 


10-A. Residuary powers for recovery of sums due to Government 
—Where these Rules do not make any specific provision for the 


` collector of any duty, or of any deficiency in duty if the duty has 


for any reason been short-levied, or of any other sum of any kind 
payable to the Central Governmerit under the Act or these Rules, 


. Such duty, deficiency in duty or sum shall, on a written demand made 


Ru 


by the proper Officer, be paid to such person and at such time and 
place, as the proper officer may specify.” 
le 52 of the Central Excise Rules provides as follows : 


“52. When the manufacturer desires to remove goods on payment 
of duty, either from the place or a premises specified under rule 9 or 
from a store-room or other place of storage approved by the Collector 
under rule 47, he shall make application in triplicate (unless other- 
wise by rule or order required) tothe proper officer in the proper 
Form and shall deliver it to the officer at least twelve hours (or such 
other period as may be elsewhere prescribed or as the Collector may 
in any particular case require or allow) before it is intended to re- 
move the goods. The officer, shall, thereupon, assess the amount of 
duty due on the goods and on Production of evidence that this sum 
has been paid into the Treasury or paid to the account of the Collector 
in the Reserve Bank of India or the State Bank of India, or has been 


despatched to the Treasury by money-order shall allow the goods to 
be cleared.” - 


7. The appellant firm’ cleared the tinned sheets manufactured by it 


from cold rolled sheets covered by the demand notice dated November 


27, 


1965 for the sum of Rs. 8,54,445,93 after making applications in the 
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proper Forms, namely, ARI Forms, to the Inspector, Central Excise on 
duty at the gate of the appellant’s factory and on payment of concessional 
rate of duty. The appellant firm also obtained gate passes from the said 
officer under rule 52A for the removal of the tinned sheets. As the appel- 
lant firm was not entitled to the concessional rate of excise duty, the duty 
was obviously short-levied. Rule 10 will apply to the cases of short-levy 
of duties or charges when such short-levy was due to the inadvertence, 
error, collusion or misconstruction on the part of the officer or when it was 
due to the mis-statement as to the quantity or description or value of the 
goods on the part of the owner and in the case of refund of duty when it 
was erroneously refunded owing to any of such causes. Rule 10 prescribes 
a period of limitation of three months from the date on which the duty or 
charge was paid or adjusted or from the date of making the refund. In 
the instant case, the short-levy was undoubtedly through the inadvertence 
or error of the officer concerned. In the ARI Forms, the appellant firm 
mentioned the notification nos. 24/65 and 72/65 and claimed the con- 
cessional rate of duty which was allowed. Therefore, there can be no 
doubt that rule 10 applied and the demand not having been made within 
three months trom the date of short-levy of duty, it was barred. 


8. It is, however, contened by Mr. Surathi Mohan Sanyal, learned 
Advocate appearing on behalf of the Customs authorities that there was 
mis-statement bythe appellant firm-in the ARI Forms, namely, that the 
firm was entitled to the concessional rate of duty under the notification 
no. 72/65, and that such mis-statement not being one of the kinds men- 
tioned in rule 10, the residuary rule 10A would apply which, unlike rule 10, 
prescribes no period of limitation. We are unable to accept this conten- 
tion. We do not, think that as the appellant firm claimed the benefit of 
the notification no. 72/65 they can be said to have made a mis-statement. 
It is apparent from the notification no. 24/65 and notification no. 72/65 
that there were some confusion as to the rate of countervailing customs 
duty. Prima facie one might think that the payment of countervailing 
duty which was prevalent before February 28, 1965 at the time of impor- 
tation of cold rolled sheets by the appellant firm was also contemplated 
by the notification no. 72/65. The claim for exemption from payment 
of the full amount of duty as made by the appellant firm in the ARI 
Forms seem to have been made bona fide. The officer concerned also 
committed anerrorin thinking that the appellant firm was entitled to 
such exemption as it had paid countervailing customs duty at the time 
of importation. In these circumstances, while we hold that no mis- 
statement was made by the appellant firm in the ARI Forms, the officer 
concerned through error or inadvertence short-levied the duty from the 
appellant firm. In the context of what has been stated above rule 10 
was applicable and not rule 10A and as the demand was made beyond the 
period of limitation prescribed by rule 10, it was barred. 
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9. Mr. Bajoria has taken before us two new points in opposing 
the appeal preferred by the Customs authorities. It is contended that 
by the notice of demand dated October 13, 1966 a legal proceeding was 
instituted within the meaning of sub-section (2) of section 40 of the 
Central Excises and Salt Act, 1944 and, as the legal proceeding had been 
instituted after the expiration of six months from the accrual of cause- 
of-action, it was barred by sub-section (2). We are unable to accept this 
contention. In our view, by the issuance of the notice of demand no 
legal proceeding could be said to have been instituted by the respondents 
and so there is no scope for the application of sub-section (2) of section 40. 
The view which we take finds support from a Bench Decision of this 


Court in (1) Assistant Collector of Customs v. Shiva Glass Works Ltd., 
.80 CWN 1057. 


10. Next, it is contended that rule 10A is ultra vires the Central 
Excises and Salt Act, 1944. We donot, however, think it necessary to 
decide this point, for we have held that rule 10 and not 10A applied to 
the notice of demand dated November 27, 1965. No other point has been 
argued in these appeals. 


11. In the result, both these appeals are dismissed, but in view of 
the facts and circumstances of the case, there will be no order as to costs 
in either of them. 

Mukharji, J.: I agree. 

S.P.T. . 


[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Chittatosh Mookherjee 
Decision : February 15, 1977 
Bipin Behari Mukherjee & Ors... rr Petitioners 
Versus 


State of West Bengal & Ors. ea ke Respondents* 


Mines and Minerals (Regulation and Development) Act (67 of 1957), 
Sec. (e)—Minor minerals— Whether silt deposit on river bank by the river, 
is minor mineral when used for manufacture of bricks—whether it is a 
vested property of State Government—Brick earth—Extraction of such 
minor mineral is mining operation —Whether licence for removal of such 
silt for manufacturing bricks is necessary. 

The petitioners state that they are owners of a brick field situate 
by the side of the river Hooghly and that they manufacture bricks solely 
with the silt deposited on their land by the water of the adjacent river. 
The petitioners claim that they do not excavate or dig or use any earth or 
clay for the manufacture of bricks. 


*Civil Rule no. 1269(w) of 1972 
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In a proceeding initiated under the provisions of the West Bengal 
Land Reforms Act 1955 by the Additional District Magistrate (EA), Ali- 
Pore, against the petitioners, the petitioners took up the stand that the 
land in question being agricultural land provisions of the W. B. Land 
Reforms Act have no application to the said proceeding. Overruling that 
contention of the petitioners, the learned Magistrate directed then to 
apply for the mining lease under the provisions of ‘the West Bengal 


Minor Mineral Rules 1959. Being aggrieved, the petitioners moved this 
Court and obtained the Rule. 


HELD: The silt deposited on the river banks by the river and used 
for the brick making is brick earth and as such, a minor mineral within the 
meaning of Section 3(e) of the Mines and Minerals (Regulation: and 
Development) Act 1957. 

The substance deposited on the banks of the river by the river if de- 
clared a minor mineral, would yest in the State and the extraction of such 
minor minerals from the surface would be a mining operation. 

The petitioners are not raiyats, and as such the impugned direction 
as given by the respondents is bad. Appropriate proceeding may however be 
taken in accordance with the provisions of the Act of 1957 and the Rules 
Jramed thereunder regarding the silt used by the petitioners for the manu- 
facture of bricks. 


Cases referred to :— 


(I) Baijnath Kedia v. State of Bihar, AIR 1970 SC 1436: (1969) 3 
SCC 838 

(2) State of West Bengal v. Jagadamba Prasad Singh, AIR 1969 
Cal 281 


(3) Ajit Kumar Gurey v. State of West Bengal, (1964) 80 CWN 891 
(4) Mondal and Majumdar Construction Go. v. State of West Bengal, 
(1976) 80 CWN 941 
(5) Haradhan Mondal v. State of West Bengal, (1973) 78 CWN 236 
(6) Ladhu Mal y. State of Bihar, AIR 1965 Pat 491 
(7) Amar Singh Modi Lal v. State of Haryana, ILR 1971(2) Punjab : 
314: AIR 1972 P&H 356 (F.B.) 
(8) Bhagwan Dass v. State of U. P., ATR 1976 SC 1393 
Pramatha Nath Mitra, A. M. Mitra and 
Bijitendra Mohan Mitra sai we for the petitioners 
Jamini Kumar Banerjee for the Respondent 
The judgment of the Court ¥ was as follows : — 


The petitioners 1 and 2 and their deceased elder brother, Chintaharan 
Mukherjee, are alleged to be the owners of a brick-field situated: at 
Village Krishnanagar, P. S. Maheshtala, Dist. 24-Parganas. In the record 
of rights the lands comprised in the said brick field were classified as 
‘Itkhela’ and the status of the tenants has been recorded as ‘Dakhalkars’. 


ry 
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According to the petitioners the said brick field is situated by the side of 
the river Hooghly and bricks are manufactured solely with the silt depo- 
sited on their lands by the water of the said adjoining river. The peti- 


tioners claim that they do not excavate or dig or use any earth or clay for 
the manufacture of bricks. 


2. The Additional District Magistrate, Alipore, the respondent 
No. 2 issued notices upon the petitioners dated 6th April, 1971 to show 
cause why actions should not be taken against them under sub-section 
(2B) of Section 4 of the West Bengal Land Reforms Act, 1955 for manu- 
facturing bricks for the purpose of business without the previous permis- 
sion in writing under sub-section (2A) of Section 4 of the West Bengal 
Land Reforms Act, 1955 (vide Annexure ‘A’ series to the writ petition). 
The petitioners had showed cause to the Additional District Magistrate 
(Estate Acquisition) against the same. They inter-alia stated that the 
fands in question were not agricultural lands and, therefore, the provisions 
of the West Bengal Land Reforms Act were not attracted to the facts of 
the case. The petitioners further stated that they had been recorded as 
“Dakhalkars’ and the recorded purpose of the tenancy was ‘Itkhola’ both 
in the C. S. and R. S. records. They also stated that they carried on 
business of brick making with the silt deposited by the river Hooghly 
and they did not quarry sand or dig or use earth or clay of their holding. 
They denied that they had committed any breach of sub-section (2A) of 
Section 4 of the West Bengal Land Reforms Act. The petitioners took 
several other points in their said show-cause petition. 


3. The Additional District Magistrate (Estate Acquisition), 24- 
Parganas by his order dated 9th September, 1971 accepted the submission 
of the petitioners that the status of the tenants of the disputed lands 
had been recorded as ‘Dakhalkars’ and that the lands had been classified 
as ‘Itkhola’. Hence he ordered that petitioners were not guilty under 
Section 4(2A) of the West Bengal Land Reforms Act, but he further 
ordered “as per provision of Sub-Rule 4{A) of Rule 3(B) of the West 
Bengal Land Reforms Rules, 1965, the opposite party shall apply for 
mining lease under the West Bengal Minor Mineral Rules, 1959 within a 
period of 14 months from the date of this order” (vide Annexure ‘C’ to 
the writ petition.). 


4. The petitioners obtained this Rule against the aforesaid direc- 
tions of the Additional District Magistrate that they should apply for 
mining lease under the West Bengal Minor Mineral Rules 1959 as per 
provisions of sub-rule 4(A) of Rule 3(B) of the West Bengal Land 
Reforms Rules. Mr. Pramatha Nath Mitra, learned Advocate for the 
petitioners, has submitted that after the Additional District Magistrate had 
found that the recorded tenents of the lands comprised in the brick field 
in question were non-agricultural tenants, he had no further jurisdiction 
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to direct that the petitioners should apply for mining licence in terms 
of Rule 3(B) sub-rule 4(A) of the West Bengal Land Reforms Rules, 1965 
because the West Bengal Land Reforms Rules were not applicable to 
non-agricultural tenants. 

5. Section 4 of the West Bengal Land Reforms Act deals with the 
rights of a raiyat in respect of Jand. Under Section 2(10) of the West 
Bengal Land Reforms Act a raiyat means a person who holds land for 
purposes of agriculture. Rule 3(A) of the West Bengal Land Reforms 
Rules, 1965 also provides the terms and conditions for quarring sand etc. 
under sub-section 2A of Section 4 of the West Bengal Land Reforms 
Act by araiyat. Therefore, these provisions do not govern rights of 
non-agricultural tenants in respect their holdings. Therefore, the Addi- 
tional District Magistrate, (Estate Acquisition), 24-Parganas acted with- 
out lawful authority by applying the provisions of Rule 3B sub-rule 4(a) 
of the West Bengal Land Reforms Rules, 1965 in respect of the non- 
agricultural holdings of the petitioners. 


6. Section 2 of the Mines and Minerals (Regulation and 
Development) Act, 1957 declares that “It is expedient in the public interest 
that the Union shall take under its control the regulation of mines and 
the development of minerals to the extent provided in the said Act.” 
Section 15(1) of the said Act has confered powers upon State Govern- 
ments to make rules for regulating the grant of quarry leases, mining leases 
‘ or other mineral concessions in respect of minor minerals and for pur- 
poses connected therewith. ‘Minor minerals’ have been defined in Sec- 
tion 3(e) of the Act. The Supreme Court in (1) Baijnath Kedia v. The 
State of Bihar & others, AIR 1970 SC 1436 has held that the entire 
legislative field in relation to minor minerals had been withdrawn from the 
State legislature by the enactment of the Mines and Minerals (Regulation 
and Development) Act, 1957. 


7. The West Bengal Government in the exercise of the powers 
confered by Section 15(1) of the Mines and Minerals (Regulation and 
Development) Act, 1957. previously made the West Bengal Minor Mineral 
Rules, 1959. The said Rules regulated the grant of quarry leases, mining 
leases and other mineral concessions in respect of minor minerals. There- 
after, the said rules of 1959 were replaced by the West Bengal Minor 
Mineral Rules, 1973. 

8. The petitioners have contended that the silt deposited on their 
lands by the river Hooghly is not a minor mineral within the meaning of 
Section 3(e) of the Mines and Minerals (Regulation and Development) 
Act, 1957. Therefore, they are not liable to take out any lease or licence 
under West Bengal Minor Mineral Rules or to pay any royalty in respect 
of the bricks manufactured by them out of the aforesaid river Hooghly 

silt, 
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9. Section 3(e) of the Mines and Minerals (Regulation & Develop- 
ment) Act, 1957 lays down that ‘minor minerals’ means building stones, 
gravel, ordinary clay, ordinary sand other than sand used for prescribed 
purposes, and any other mineral which the Central Government may, by 
notification in the Official Gazette, declare to be a minor mineral. 

10. Thus, the original Schedule-I of the West Bengal Minor 
Mineral Rules, 1959 specified rate of royalty for “ordinary earth for 
brick making”. D.N. Sinha, C. J. and B.C. Mitra, J. in (2) State of 
West Bengal and others v. Jagadamba Prasad Singh and others, AIR 1969 
Calcutta 281 held that ‘the expression ordinary earth cannot be equated 
with ordinary clay and they were not inter-ckhangable expressions’. In 
the result, they held that when Section 3(e) of the Mines and Minerals 
(Regulation & Development) Act, 1957 mentions ordinary clay and not 
ordinary earth, the State Government under Section 15(1) had no right 
to make Rules in respect of ordinary earth and they had no right to insist 
upon the respondents for taking out permits for use of the ordinary 
earth for manufacture of bricks and to pay royalty thereon. The Divi- 
sion Bench in State of West Begnal v. Jogadamba Prosad Singh and 
others (supra), however, observed that all other grounds be kept open. 

Il. The Section 3(e) empowered the Central Government to issue 
notification in the Official Gazette for declaring other minerals to be 
minor minerals. The Central Government in the exercise of the said power 
under section 3(e) by Notification No. 436 dated 29.5. 1958 declared the 
following minerals to be minor minerals :— 

“boulder, shingle, chalcedony, pebbles used for ball mill purposes 
only, lime shell, kankar and lime stone for lime burning, murrum, 
brick-earth, fuller’s earth, bentonite road metal, reh matti, slate and 
shale when used for building materials.” 

12, Presumably, the attention of the Division Bench in State of 
West Bengal v. Jagadamba Prasad Singh and others (supra) was not drawn 
to the aforesaid Notification under Section 3(e) of the Mines and Minerals 
(Regulation and Development) Act which inter-alia declare brick-earth to 
be a minor mineral. The said Division Bench only considered whether 
ordinary clay as specified in Section 3 (e) as identical with the ordinary 
earth mentioned in Schedule-I of the West Bengal Minor Mineral Rules, 
1959. Further, the judgment of the Division Bench in The State of 
West Bengal v. Jagadamba Prasad Singh and others (supra) was delivered 
on 30th July, 1968. Thereafter, the State Government by Notification No. 
4695 Mine dated 30th September, 1969 amended the Schedule-I of the 
West Bengal Minor Mineral Rules, 1959 by substituting the expre- 
ssion ‘brick earth’ in place of ‘ordinary earth for brick making’. Thereafter, 
royalty became payable in respect of brick carth at the tates specified 
therein. Further, with effect from 30th January, 1974 the West Bengal 
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Minor Mineral Rules, 1973 has come into force. The Rule 4 of the 1973 
Rules prohibits mining operation without permit or mining lease. Rule 
5 provides for application for mining lease. The Rules also contain detai- 
led provisions for period of lease, renewal of mining lease, payment of 
royalty and rent etc. 
13. The petitioners have relied upon the decision of D. Basu, J. in (3} 

Ajit Kumar Gurey v. State of West Bengal & ors. C.R. Nos. 433-434, and 
436 (W) of 1963 disposed of on July 6, 1954. The said decision has now 
been reported in 80 CWN 981. The petitioners have also relied upon the 
decision of A.K. Mookerji, J. in (4) Mandal and Majumdar Construction 
Co. v. State of West Bengal & others, 80 CWN 991. 

i4. Both these decisions are distinguishable from the facts of the 
present case. Further, D. Basu, J. by his judgment reported in 80 CWN 
981 had analogously disposed of the aforesaid four rules viz., Civil Rules 
Nos. 433 (W) of 1963 (Ajit Kumar Guery v. State of West Bengal), 434(W) 
of 1963 (Narendranath v. The State of West Bengal), 436(W) of 1963 
(Panchanan & ors. v. The State of West Bengal) and also Civil Rule No. 
386(W) Of 1963 (Jagadamba Prasad & others v. The State of West Bengal 
& others) D. Basu, J. decided these rules in the context of the provisions 
of the Mines and Minerals (Regulation & Development) Act, 1957 read 
with the West Bengal Minor Mineral Rules, 1959. D. Basu, J. did not con- 
sider the effect of the Notification No. GSR 436 dated Ist June, 1958 
interalia declaring brick-earth to be a minor mineral. The learned Judge 
found that the petitioners in Civil Rules Nos. 433(W), 434 W), and 436 
(W) of 1963 were taking ordinary earth for brick making. But D. Basu, 
J. held that the petitioners were not liable to be prosecuted for their 
failure to take out prospecting licences. D. Basu, J. also held that royalty 
claimed by the State was a tax without authority. i 

15. The State of West Bengal had preferred appeals under Clause 
15 of the Letters Patent against the aforesaid decision of D. Basu, J. in 
Civil Rules Nos. 368 (W) of 1962 and 433,434, and 436(W) of 1963. 
The respondents had preferred cross-objections in those appeals. As 
already pointed out that the Division Bench in State of West Bengal v. 
Jagadamba Prasad and others (supra) dismissed the appeals preferred by 
the State of West Bengal and allowed the cross-objections solely on the 
ground that ‘ordinary earth for brick making’ was not ordinary clay within 
the meaning of Section 3{e) of the Mines and Minerals (Regulation and 
Developement) Act, and therefore, the demand for payment of royalty was 
ultra vires. The Division Bench in the said decision expressed there 
inability to agree with the finding of D. Basu, J. that State Government 
might ultimately call upon the petitioners to apply for mining leases. 
Their Lordships of the Division Bench also made it clear that all other 
grounds to be kept open. 
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16. Jn view of the above decision in State of West Bengal v. Jaga- 
damba Prasad Singh and others (supra), the judgment of D, Basu J. in Ajit 
Kumar Gurey y. State of West Bengal (supra) can no longer be considered 
as a judicial precedent. A. K. Mookerji, J. in Mondal Majumdar Construc- 
tion Co. y. State of West Bengal and others (supra) relied upon the said 
decision of D. Basu,J. in Ajit Kumar Gurey v. State of West Bengal (supra). 
Unfortunately, his Lordship’s attention was not drawn to the decision of 
Ð. N. Sinha, CJ. and B. C. Mitra,J. in F.M.A. 90 to 93 of 1965 with cross- 
objections preferred against the decision of D. Basu, J. in Civil Rules 
Nos. 433, 434, 435 and 436(W) of 1963 (vide AIR 1968 Calcutta 281). 
Further A. K. Mookerji, J. in Mondal Majumdar Construction Co. v. State 
of West Bengal and others (supra) did not consider the effect of the afore- 
said Notification No. GSR 436 dated Ist June, 1958 by which interalia 
brick earth was declared asa minor mineral. Further A. K. Mookerji, 
J. in Mondal Majumdar Construction Co. v. State of West Bengal and 
others, (supra) observed that no materials had been placed before him to 
show that any Rule had been framed by the State Government for obtain- 
ing licence in respect of minor minerals. It is unfortunate that his Lord- 
ship’s attention was not drawn to the West Bengal Minor Mineral Rules, 
1959 or to the West Bengal Minor Mineral Rules, 1973. Therefore, A. 
K. Mookerji, J. in the aforesaid decision had no occassion to consider 
the scope and effect of the aforesaid Rules framed by the State Govern- 
ment in the exercise of its powers under Section 15(1) of the Mines and 
Minerals (Regulation and Development) Act. 


17. Further, D. Pal, J. (as he then was) in (5) Haradhan Mondal y. 
State of West Bengal, 78 CWN 236 discharged a Rule obtained by a per- 
son who had been manufacturing bricks by silt deposited by the river 
Hoogly. His Lordship held that Section 3(e) of the Mines and Minerals 
(Regulation and Development) Act did not suffer from excessive delega- 
tion and, therefore, intravires. The State of West Bengal under Section 
15(1) of the Act had jurisdiction, competence and authority to insist on 
the compliance with the provisions of the Mines and Minerals (Regu- 
lation and Development) Act, 1957 and the West Bengal Minor Mineral 
Rules framed thereunder for mining minor minerals. His Lordship 
further held that brick earth isa mineral although silt deposited by 
the river water may not be ordinary clay but if such silt is suitable for 
brick making and is used for such purposes it comes within the 
expression “brick earth’ which is minor mineral under the aforesaid Noti- 
fication under Section 3 (e) of the Act. A.K. Mookerji J. in Mondal 
Majumdar Construction Co.v. State of West Bengal and others (supra) 
did not refer to the aforesaid reported decision of D. Pal, J. (as he then 
was) in Haradhan Mondal v. State of West Bengal (supra). 


18, I respectfully agree with the above views of D. Pal, J. in 
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Haradhan Mondal v. State of West Bengal (supra) that silt used for brick 
making is brick earth and, therefore, a minor mineral. D. Pal, J. 
has correctly pointed out that ordinary dictionary meaning of ‘brick earth’ 
is clay suitable for making bricks. See Shorter Oxford English Dictionary, 
Vol. I (3rd Edition). A Division Bench of the Patna High Court in (6) 
Laddu Mal and others v. State of Bihar, AIR 1965 Patna 491 also held that 
brick earth is a minor mineral. See also the decision in (7) Amar Singh 
Modi Lal v. State of Haryana, ILR 1971 (2) Punjab 314: AIR 1972P & 
H 356 (FB). 

19. D. Pal, J. in Haradhan Mondal’s case (supra) also relied upon 
the dictionary meaning of ‘silt’ as fine sand, clay, and other soil carried by 
moving or running water and deposited as a sediment on the bottom or 
beach. Definition of ‘earth’ and ‘clay’ were also referred to. D. Pal, J. 
has correctly pointed out that the Division Bench in State of West Bengal 
v. Jagadamba Prasad Singh and others (supra) did not agree with the 
decision of D. Basu, J. and kept the question open. 


20. There is no substance in the submission of the learned Advocate 
for the petitioners that silt deposited by the river cannot be considered a 
mineral because the same does not involve any mining operation. “The 
word ‘mine’ is not a definite term, but is one susceptible of limitation or 
expression according to the intention with which it is uesd. The original or 
primary meaning of the word is an underground excavation made for the 
purpose of getting minerals. In particular contexts, however, the word 
has been given a number of differing secondary meanings...... ” (vide Hals- 
bury’s Laws of England, 3rd Edition, Volume 26, page 317, paragraph 668). 
The Section 3(e) not only specifies the materials which are to be conside- 
red as minor minerals but also confers power ‘upon the Central Govern- 
ment to declare other substances as mineral. The petitioners, in fact, have 
not challenged the aforesaid Notification of the Central Government 
declaring brick-earth to be a minor mineral. The only argument before 
me has been that river silt is not brick earth. It may be noted that in 
Halsbury’s Laws of England, 3rd Edition, Volume 26, paragraph 675 the 
brick clay and brick earth have been mentioned as substances which have 
been held to be minerals. D. Pal, J. in his judgment in Haradhan Mandal’s 
case (supra) has very correctly pointed out that the silt which is suitable for 
brick making should be considered as brick earth although silt may not be 
identical with ordinary clay. The Division Bench in Jagadamba Prasad’s 
case (supra) did not record any finding on the said point. Iam unable to 
agree with the learned Advocate for the petitioners that it would not be 
correct to define brick earth as earth used in brick making and in fact, 
the learned Advocate for the petitioners was unable to suggest any other 
satisfactory definition of the expression “brick earth’. 


21. There is also no substance in the submission of the learned 
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Advocate for the petitioners that no mining operation is involved in remo- 
ving silt from the banks'of the river. Silt is admittedly deposited by the 
river. The petitioners excavate or dig the said deposits and thereafter, 
Temove the same. The Section 3(d) of the Mines and Minerals (Regu- 
lation & Development) Act, 1957 defines ‘mining operation’ as any oper- 
ations undertaken for the purpose of wining any mineral. I have already 
found that river silt used for brick making is a kind of minor mineral, to 
win in the context of Section 3(d) means to get, obtain, acquire ; especially 
to get at something profitable or desired. See Shoter Oxford English 
Dictionary, Volume II, page 2430. All mining need not involve under- 
ground operation. It is common knowledge that some kind of minerals 
may be found on the surface and, therefore, neither a pit nor a quarry 
need be made for winning or getting such mineral deposited on the 
surface, “a 

22. In the above view I conclude that the silt used for brick making 
is brick earth and therefore a minor mineral within the meaning of 


Section 3(e) of the Mines and Minerals (Regulation and Development) 
Act, 


23. Recently the Supreme Court in (8) Bhagwan Dass v. State of U. 
P. & others, AIR 1976 S.C. 1393 has Pronounced that deposits of sand, 
gravel, boulders ete. deposited by fluvial action of the river are minor 
minerals. The Supreme Court held that after the U.P. Zamindari Aboli- 
tion and Land Reforms Act, 1951 came into force, the rights to mines and 
minerals which the erstwhile Zarnindars possessed stood extinguished and 
became vested in the State Government. In the said case the Court consi- 
dered the scope of Section 3(e) of the Mines and Minerals (Regulation & 
Development) Act, 1957 and also of the different provisions of U.P. Mines 
and Minerals (Cencession) Rules, 1963 framed under Section 15 of the 
aforesaid Act. The Supreme Court held that the appellant in the said case 
even though he was the owner of the land on which the deposits had been 
made by flood waters of the river was not entitled to the said deposits 
except under a lease or permit granted by the State Government. 
The said deposits were minor minerals and vested in the State Government. 
The Supreme Court in Bwagwan Dass v. State of U.P. & others (supra) 
rejected the argument that the sand and gravel were deposited on the 
surface and not under the soil and, therefore, they could not be called 
minerals and any operation by which they were collected or recovered can- 
not be properly called mining operations. Chandrachud, J. who delivered 
the judgment of the Court at page 1397 of the reports observed that :— 


It is in the first place wrong to assume that mines and minerals 
must always be sub-soil and that there can be no minerals on the 
surface of the earth. Such an- assumption is contrary to informed 
experience, In any case, the definition of the mining operations 
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and minor minerals in Section 3(d) and (e) of the Act of 1957 and 
Rule 2(5) and (7) of the Rules of 1963 shows that minerals need not be 
sub-terranean and that mining operations cover every operation under- 
taken for the purposes of “winning?” any minor mineral. “Winning” 
does not imply a hazardous or perilous activity. The word simply 
means “extracting a mineral” and is used generally to indicate any 
activity by which a mineral is secured. “Extracting” in turn means 
drawing out or obtaining. A tooth is ‘extracted’ as much as is fruit 
juice and as much as mineral. Only, that the effort varies from tooth 
to tooth, from fruit to fruit and from mineral to mineral. 

24. In my view, the above decision of the Supreme Court in 
Bhagwan Dass v. State of U.P. & others (supra) concludes the point 
that substance deposited on the banks of the river by the river if declared 
as minor mineral would vest in the Staté and extraction of such minor 
mineral from the surface would be mining operation. 

25. Iaccordingly dispose of the Rule in following terms :— 

The petitioners are not raiyats and therefore, the respondents are 

. commanded to forbear from giving effect to the provisions of the West 

Bengal Land Reforms Act and the West Bengal Land Reforms Rules 

in respect of the lands in question. Liberty is, however, given to the 

respondents to proceed in accordance with the provisions of the Mines 

and Minerals (Regulation and Development) Act and the Rules framed 
thereunder regarding silt used by the petitioners for brick making. 


There will be no order as to costs. 
P. R. 


} 


[ SPECIAL JURISDICT ION (INCOME TAX) ] 
Before Mr. Sankar Prasad Mitra, Chief Justice and 
Mr. Justice Samarendra Chandra Deb. 

Decision: December 8, 1976 


B. C. Nawn & Bros, Pvt. Ltd. tee wis a Applicant 
Versus 

Commissioner of Income Tax, West Bengal-HI, 

Calcutta. tee Respondent* 


Section 153(i) (a) of the Income Tax Act, 1961—Whether the order 
of the Commissioner under Section 263 directing the Income Tax Officer 
to levy interest under Section 139(1) can be passed ona date which fell 
beyond the time limit prescribed for completing the assessment— Whether 
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the order made by the Income Tax Officer pursuant to the direction 
of the Commissioner under Section 263 is barred by limitation—Whether 
there is any merger of the assessment order with the order of the Commi- 
ssioner— $. 263, S. 153, S. 139 of the Income Tax Act, 1961. 


For the assessment year J963-64 the assessee filed a return 
on 15th December, 1964 showing the total income of Rs. 29,937/- 
The return was due under Section 139 on 24th October, 1963. On 
September 25, 1967 the Income Tax Officer made the assessment and 
computed the total income at Rs. 2,60,720/-.. On the 19th September, 
1969 the Commissioner of Income Tax passed an order under Section 263 
of the Act of 1961 and directed the Income Tax Officer to levy interest 
under the proviso to Section 139(1) which he had ommitted to do at the 
time of making the assessment. The Income Tax Officer in accordance 
with the Commissioner’s direction levied the interest of Rs. 6,046/-. 

An appeal was preferred on the 15th December, 1969 to the Appe~ 
ilate Asstt. Commissioner. On behalf of the assessee it was urged before 
the Appellate Asstt. Commissioner that interest under Section 139(1) was 
not levied at the time of the original assessment by the Income Tax Offi- 
cer. The fevy of interest under Section 139(1) was a part and parcel of 
the regular assessment proceedings. It should normally be done before 
the time limit for completing the assessment was over. In this case, the 
Commissioner of Income Tax passed the order under Section 263 on a 
date which fell beyond the time limit prescribed for completing the assess- 
ment. The ultimate levy of interest, therefore, was barred by limitation. 
The Appellate Assistant Commissioner did not accept this contention. 
The Tribunal also in the appeal against the Appellate Asstt. Commis- 
sioner’s order agreed with his conclusions. 

On a reference at the instance of the assessee. 

HELD: (a) Provisions of Section 153(1)(a) and Section 263 ara 
independent provisions in the Income Tax Act, 195!. These two sections 
are invoked by two different authorities and the periods for exercise of 
powers by those two different authorities have been specified in the Act 
itself. Neither of these sections can curtail or enlarge the period prescribed 
by other section. 

(b) All that one has to see whether the Commissioner has made an 
order within the period prescribed by Section 263 and in accordance with 
the provisions thereof. The Court would not be justified in imposing addi» 
tional limitation on the Commissioner. 

(c) Section 153 deals with the period of limitation so far as the 
Income Tax Officer’s assessment order is concerned, It can not affect an 
order which the Commissioner is entitled to pass under Section 263 within 
the period of limitation prescribed by that Section, 

(d) The Commissioner’s order was neither an order on appeal nor 
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was it an order on revision. Where the Commissioner by exercise of its: 
independent power under Section 263 directs the Income Tax Officer to 
levy Interest, such an order cannot be said to be un order of the superior 
court or authority in which the order of inferior court or authority became 
merged. 

Cases referred fo : 

(J) Kalwati Deyi Haralalka v. Commissioner of Income Tax, West 
Bengal, 67 CWN 794 
(2) Commissioner of Income Tax v. Amritat Bhogilal & Co., 
34 ITR 130 SC l 
(3} Shankar Ramchandra Abhayankar v. Krishnaji Dattaraya Bapat,, 
AIR 1970 SC I 
(4) State of Orissa v. Debaki Devi & Ors., 15 STC 153 
Nirmal Mukherjee and Probir Mukherjee aie . for Applicant 
Ajit Sengupta and P. K. Mazumdar fee e Jor Respondent 

The judgment of the Court was as follows :— 

Mitra, C. J.: This is a reference under section 256(1) of the Income- 
Tax Act, 1961. For the assessment year 1963-64, the assessee filed a 
return on 15 December, 1964 showing the total income of Rs. 29,937/-. 
The return was due under section 139 on 24 October, 1963. 

2. On September 25, 1967 the Income-tax Officer made-the assess- 
ment and computed the total income at Rs. 2,60,720/-. On the 19th 
September, 1969 the Commissioner of Income-tax passed an order under 
section 263 of the Act of 1961 and directed the Income-tax Officer to 
levy interest under the proviso to section 139(1) which he had omitted to 
do at the time of making the assessment. The Income-tax Officer in 
accordance with the Commissioners direction levied the interest of 
Rs. 6,046/-. 

3. An appeal was preferred on the 15th December, 1969 to the 
Appellate Assistant Commissioner. On behalf of the assessee it was 
urged before the Appellate Assistant Commissioner that interest under 
section 139(1) was not levied at the time of the original assessment by 
the Income-tax Officer. The levy of interest under section 139{1) was 
apart and parcel of the regular assessment proceedings. It should nor- 
mally be done before the time limit for completing the assessment was over. 
In this case, the Commissioner of Income-tax passed the order under 
section 263 on a date which fell beyond the time limit prescribed for 
completing the assessment. The ultimate levy of interest, therefore, was 
barred by limitation. The Appellate Assistant Commissioner did not 
accept this contention. The Tribunal also in the appeal against the 
Appellate Assistant Commissioner’s order agreed with his conclusions. 

The question referred to us is as follows :— 

“Whether on the facts and in the circumstances of the case, the 
assessment order dated the 25th September, 1967 became merged with 
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the order-of the Commissioner of Income-tax dated the 19th Septem- 
ber, 1969 and if so, whether it was barred by limitation within the 
meaning section 153(1)(a) of the Income-tax Act, 1961.” 
4. An Income-tax Officer makes an assessment under the provisions 
of section 153 of the Act. Section.153 provides, inter alia, as follows :— 
“153. Time kmit for completion of assessment and re-assess 
ment :—(1) No order of assessment shall be made under section 143... 
aes at any time after (a) the expiry of four years from the end of the 
assessment year in which the income was first assessable} OF............” 
5. Section 153(3)(ii) prescribes, inter alia, that the provisions of 
sub-section (1) shall not apply to certain cases of assessments, re-assess- 
ments and re-computaticn, which may be completed at any time. One of 
those cases is assessment, re-assessment or re-computation in consequence 
of or to-give effect to any findiag or direction contained, inter.alia, in 
an order under section 263. 
6. We now come to the relevant provisions under section 263. 
They are as follows :— l 
263. Revision of orders prejudicial to Revenue :—(1) The Commis- 
sioner may call for and examine the record of any proceeding under 
this Act and if he considers that any order passed therein by the Inco- 
me-tax Officers is erroneous in so far as it is prejudicial to the interest 
of the revenue, he may, after giving the assessee an opportunity of 
being heard and after making or causing to be made such enquiry as 
he deems necessary, pass such order thereon as the circumstances of 
the case justify, including an order enhancing or modifying the assess- 
ment or cancelling the assessment and directing a fresh assessment. 
(2) No order shall be made under sub-section (1) 
(AA aeania EE a A 
(b) after the expiry of two years from the date of the order 
sought to be revised.” i 
7. The first contention of Mr. Mukherjee appearing for the 
assessee is that the word “‘assessment” under Section 143 has a com- 
prehensive meaning and includes a revised assessment. In support of 
this proposition he has relied on (1) Katawati Devi Haratalica v. Commis- 
sioner of Income-tax, West Bengal, reported in 67 CWN 794. 


8. His second contention is that the Income-tax Officer’s order 
of assessment made on September 25, 1967 became merged in the 
Commissioner’s order of September 19, 1969. The Commissioner’s order 
became, in the circumstances, the only operative order. Mr. Mukherjee 
relies on (2) 34 ITR 130 SC Commissioner of Income-Tax vy. Amritlal 
Bhogilal & Co. and (3) AIR 1970 SC | Shankar Ramchandra Abhayankar 
v. Krishneji Dattaraya Bapat. The first case is a case relating to an order 
on appeal and the second case is a case of revisional order. We shall 
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examine later in this judgment whether an order under Section 263 is 
either an order on appeal or a revisional order. 

9. The third contention of learned counsel is that im the exercise 
of the power conferred by Section 263 when the Commissioner revises 
an assessment by the inclusion of a new item omitted by the Income-Tax 
Officer, the Commissioner actually exercises powers under Section 143(3} 
read with Section 263 determing the exact sum which the assessee has to 
pay. The expression “pass such order thereon” in Section 263 postulates 
the order under Section 143(3). Reliance was placed on the Supreme 
Court’s decision in (4) State of Orissa v. Debaki Devi & Ors., reported in 
15 STC 153, on the applicability of limitation provided in the second 
proviso to Section 12(6) of the Orissa Sales Tax Act, 1947. Tbe provi- 
sions of the Statute which the Supreme Court considered in this case 
were not the same as the provisions we have to consider in the instant 


in answering the question referred to us. 


16. The fourth contention of Mr. Mukherjee is that both the sec- 
tions, namely, Section 263 and Section 153{1)(a) should be construed 
harmoniously so that the Commissioner’s order under Section 263 is made 
within 4 years within the meaning of Section 153(1)(a). In other words, 
sub-section (2)(b) of Section 263 does not enlarges the period of limitation 
which has been fixed by Section 153(1)(a), but restricts the Commissioner’s 
power to pass an order under Section 263 within two years of the order 
passed by the Income-tax Officer. The scope of Section 153(1)(a) cannot 
be extended by implication. Mr. Mukherjee has strongly urged that the 
Commissioner must pass an order under Section 263 within the four years 
prescribed by Section 153{1)(a) subject to the limitation that it must also 
be an order passed within two years of the Income-tax Officer’s order. 
He has urged that if the Income-Tax Officer passes an order within a year 
of the filing of return the Commissioner gets only two more years for 
passing his order under Section 263 irrespective of the fact that section 
153(1)(a) enables the order of assessment to be passed within four years. 


11. Ona careful consideration of all the above contentions which Se 


Mr. Mukherjee has raised, it seems to us that the provisions of Section 
153(1) (a) and those of Section 263 are independent provisions in the 
Income-tax Act,. 1961. These two section are invoked by two different 
authorities and the periods for exercise of powers by these two different 
authorities have been specified in the Act itself. Neither of these sections 
can curtail or enlarge the period prescribed by the other section. 


12. It has further to be remembered that the Commissioner’s power 
can be exercised only after the Income-Tax Officer has passed an order. All 
that one has to see is whether the Commissioner has made an order 
within the period prescribed by Section 263 and in accordance with the 


teferencé. It seems to us that this case would not be of any assistance `’ 
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provisions thereof. The Court would not be justified in imposing additi- 
oaal limitations on the Commissioner. We may in this connection refer 
to other instances of specified periods in the Act itself. For example, 
Section 154 deals with rectification of mistake. And under Sub-section 
(7) of Section 154 no mistake can be rectified save as otherwise provided 
in Section 155 or Section 186(4) after the expiry of four years from the date 
of the order sought to be amended. Similarly, Section 104 provides for im- 
position of Super-tax on undistributed income of certain companies. Under 
Section 106 the period of limitation for making orders under Section 104 
is 4 years from the end of the assessment year relevant to the previous year 
referred to in sub-section (1) or 1 year from the end of the financial year 
in which the assessment or reassessment of the profits and gains of the 
previous year aforesaid is made, whichever is later. We have given these 
- “instances just to show that the statute prescribes different periods of limit- 
ation for different types of orders by different authorities. Section 153, 
in our opinion, deals with the period of limitation so far as the Income- 
Tax Officer’s assessment order is concerned. It cannot affect an order 
which the Commissioner is entitled to pass uuder Section 263 within the 
special period of limitation prescribed by that Section. We do not agree 
with Mr. Mukherjee that the Income-Tax Officers assessment order 
merged in the Commissioner’s order under Section 263. The Commissi- 
oner’s order was neither an order on appeal nor was it an order in revision. 
The Commissioner by exercise of his independent power under S. 263 
directed the Income-Tax Officer to levy interest. Such an order by no 
stretch of imagination can be said to be an order of a superior court or 
authority in which the order of an inferior court or authority became 
merged. It may be, that when the Commissioner in exercising power 
under S. 263 enhances or modifies an assessment the income-Tax 
Officer’s order would merge in the Commissioner’s order. But even in 
that case the period of limitation of the Commissioner’s order would be 
the one prescribed by sub-section 2 (b) of Section 263. 
13. In the premises our answer to the question is that the assess- 
_» Ment order dated the 25th September 1967 did not merge with the order 
` of the Commissioner of Income-Tax dated the 19th September 1969. The 
Commissioner’s order dated the 19th September 1969 is not barred by 
limitation. The answer, therefore, is in the negative and in favour of the 
Revenue. There will be no order as to costs. 


Deb, J. : 1 agree. 
A.S.G. 
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[ CIVIL REVISIONAL J URISDICTION ] 
Before Mr. Justice Purna Chandra Borooah 
Decision : February 17, 1977 
Monoranjan Das & Ors. Ss Petitioners 
Versus 

Lal Mahammad Khan ii Sy ise Opposite party* 

West Bengal Rural Indebtedness Relief Act (37 of 1975), See. 3— 

Preamble and scheme of Act—Stay of suit for recovery of debt— Whether 
Sec. 3(ii) is to be read independently of sec. 3(i)—Interpretationn. 


Whether a suit relating to the recovery ofa debt from a person 
who is not a ‘debtor’ within the meaning of the West Bengal Rural Ind- 
ebtedness Relief Act 1975, is to be stayed under the provisions of section 
3 of the Act, is the question which arises for determination in this revision 
case. 

HELD: A question may arise : can section 3(ii) of the Act be read 
independently of section 3(i)? Section 3(i) makes it clear that the 
relief as provided therein is only available to a debtor in respect of any 
debt incurred by him. Although Sec. 3(ii) does not mention the fact 
that the suit, application or proceeding must relate to the recovery of 
a debt from a ‘debtor’, nevertheless, from the preamble of the Act and the 
scheme of the statute it ts clear that section 3(ii) must necessarily relate 
to the recovery of a debs from a ‘debtor’ as defined in the Act. In that 
view of the matter, the learned Munsif was right in dismissing the 
application for stay of the suit under section 3 of the Act. 

Tarak Nath Roy and Jagadish Chandra Das oes ...for the petitioner 
Puspendu Bikash Sahu a eee for the opposite party 
The judgment of the Court was as follows :— 


The Rule is directed against an order dated April 6, 1976 passed by 
Sri B. K. Samanta, Munsif, First Court, Midnapore, in Money Suit No. 
79 of 1974 dismissing the defendants-petitioners’ application for stay of the 
suit under section 3 of the West Bengal Rural Indebtedness Relief Act, 
_ 1975 (hereinafter ‘the Act’). 


2. This plaintiff-opposite-party filed the aforesaid suit against the 
petitioners for recovery of a sum of Rs. 4300/- which has been taken on 
loan on the basis of two promissory notes. The suit was initially decreed 
exparte but on an application filed by the petitioner under Order 9, Rule 
13 of the Code Civil Procedure the suit was restored. Thereafter the 
petitioners filed an application under section 3 of the Act for stay of the 
suit for a period of two years as, according to the petitioners, all suits 
relating to the recovery of any debt pending before a civil court have to 
be stayed for that period, if filed after the coming into force of the Act. 


*Civil Revision Case no, 2285 of 1976 
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3. Mr. Tarak Nath Roy, appearing on behalf of the petitioners, 
has argued that although the petitioners may not be ‘debtors’ within the 
meaning of section 2(d) of the Act, but nevertheless under section 3(ii) 
of the Act it was incumbent on the part of the learned Munsif to stay 
the suit, as all suits in relation to the recovery of a debt have to be 
stayed for a period of two years. Mr. Sahu, learned Advocate appear- 
ing on behalf of the plaintiff Opposite party, has contended that unless 
the defendants are ‘debtors’ within the meaning of section 2(d) of the 
Act, the Money Suit cannot be stayed. 


4. According to the preamble, the object of the Act is to provide 
for relief of rural indebtedness in West Bengal. Or, in other words, it 
was the intention of the legislature in passing the Act, to provide some 
measure of relief to the indigent people of rural areas in respect of repay- 
ment of money by the stay of pending suits for a certain period, remission 
of interest, etc. The petitioners admittedly are men of means and even 
according to Mr. Roy, they do not come within the definition of ‘debtor’ 
as defined in section 2(d) of the Act. The question then arises whether a 
suit relating to the recovery of a debt from a person who is not a ‘debtor’ 
within the meaning of the Act, has to be stayed under the provisions of 
section 3 of the Act ? 


5. Section 3 of the Act is in the following terms :— 


_ “Notwithstanding anything contained in any other law for the 
time being in force or in any contract, custom or usage to the contrary, 
with effect from the date of commencement of this Act, 

(i) no civil court shall entertain any suit, application or proceeding 
against a debtor in respect of any debt incurred by him ; 

(ii) any suit, application or proceeding in relation to recovery of 
a debt pending before a civil court shall be stayed; and 


(iii) no decree of a civil court in relation to the recovery of a 
debt which was passed before the commencement of this Act shall be 
executed ; fora period of two years”. 


6. Question now arises, can section 3(ii) of the Act be read 
independently of section 3(i)? The answer is obviously ‘no’. Section 3(i) 
makes it clear that the relief as provided under the sub-section is only 
available to a debtor in respect of any debt incurred by him. Although 
section 3(ii) does not mention the fact that the suit, application or pro- 
ceeding must relate to the recovery of a debt froma ‘debtor’ neverthe- 
less, from the preamble of the Act and the scheme of the Statute it must 
be clear that section 3(ii) must necessarily relate to the recovery of a 
debt froma ‘debtor’ as defined under the Act. In that view of the 
matter, the learned Munsif, was fully justified in dismissing the defendant- 
“petitioners’ application for stay of the suit under section 3 of the Act. 
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7. The application accordingly fails and is rejected and the Rule is 
discharged. In the circumstances of the case, there will be no order as 
to costs. 


8. Let the records be sent down at once and let the learned Munsif 
proceed with the trial of the suit as expeditiously as possible. 
s. P. T. 


[ CRIMINAL REVISIONAL JURISDICTION ] 
Before Mr. Justice Anil Kumar Sen and Mr. Justice 
Ambica Pada Bhattacharya 
Decision : January 19, 1977 
Remembrancer of Legal Affairs, West Bengal a Petitioner 
; Versus 
Kedar Nath Maity & Ors. zie ds as Opposite Parties* 
Rice-Milling Industries (Regulation) Act (21 of 1958), Secs. 13 & 15 
—Proceeding under sec. 13 for penalties—Cognizance of offence under 
Sec. 15—Requirements under Sec. 15—Whether Sub-Inspector of Police 
competent to lodge report under Sec. 15— Interpretation. 


The validity of an order of discharge of the accused persons was 
challenged in this revisional application by the State Government. The 
accused persons were prosecuted under section 13 of the Rice Milling 
Industries (Regulation) Act 1958. The Magistrate had discharged the 
accused persons solely on the ground that cognizance was not validly 
taken as it was so taken ona report which was not lawfully lodged by 
the competent authority in due compliance with the requirements of sec. 15 
of the Act. The report for prosecution in this case was submitted 
by a Sub-Inspector of Police of a police station. He did so on an athori- 
sation made in his favour by the State Government under a notification 
dated 12.4.69. This notification was issued under section 15 of the Act 
and the instant authorisation uņder section! 5 was made by the State 
Government by a deligation in its favour made by the Central Govern- 
ment by a notification dated 22. 4. 59 under section 19 of the Act The 
learned Magistrate was of the view that in order to be a valid authori- 
sation the same must be in respect of the particular offence, A general 
authority like the one under the notification dated 12.4.69 can not be 
_ said to be an authorisation “‘in this behalf” contemplated by section 15 
and the Sub-Inspector of Police could not have lawfully submitted a report 
to enable the court to take congnizance thereof. 

l HELD: Section 15 of the Act imposes a bar that no court shall take 
cognizance of any offence punishable under the Act except on a report in 
writing of the facts constituting such an offence which is to be made either 


*Criminal Revision case no. 1192 of 1975 
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by the Licensing Officer himself or by any person duly authorised in this 
behalf by the Central Government or the Licensing Officer. In plain 
reading the words “‘in this behalf” really mean that the authority given to 
the person must be an authority to lodge a report in writing of the facts 
constituting the offence or in other words, the authorisation must vest in the 
delegate the authority for lodging the report as contemplated by section 
15. The notification dated 12.4.69 squarely constitutes an authorisation as 
contemplated by the latter part ef section 15. Hence the authorisation 
in favour of the Sub-Inspector of Police in the present case was valid 
and he was competent to lodge the report under Section 15 of the Act. 

Cases referred to : 

(1) State of Orissa v. B. Patel, AIR 1965 Orissa 159 
(2) K. G.  Anjaneyalu v. Chairman, Puri Municipality, AIR 1963 
Orissa 158 
(3) Gour Chandra Rout v. Public Prosecutor, Cultack, AIR 1963 
SC 1198 
(4) State of Bombay vy. Purushottam Kanaiyalal, AIR 1961 SC 1 
(3) Kesho Ram v. Delhi Administration, AIR 1974 SC 1158 : 1974 
Cr. LJ 814 : 1974 (4) SCC 509 
S. S. Pal z: “es aie .. for the petitioner 
No one bas a 3% ... for the opposite party 

The judgment of the Court was as follows :— 

Sen, J. : This is a revisional applieation preferred by the State. 
In this application the State challenges the validity of an order dated 
July 8, 1975, passed by the Chief Judicial Magistrate, Midnapore in 
Keshiary P. S. Case No. 3 dated 4th January, 1975, whereby the learned 
Magistrate discharged the accused persons who were being prosecuted 
under section 13 of the Rice Milling Industries (Regulation) Act, 1958. 
The learned Magistrate has discharged the accused persons solely on the 
ground that cognizance was not validly taken as it wasso taken on a 
report which was not lawfully lodged by the competent authority in due 
compliance with the requirement of section 15 of the Act. 

2. Section 15 provides :—‘‘No Court shall take cognizance of any 
offence punishable under this Act except ona report in writing of the 
facts constituting such offence made by the Licensing Officer or any per- 
son duly authorised by the Central Government or the Licensing Officer in 
this behalf.” Facts are not in dispute in the present case. The report 
for the prosecution in this case was submitted by a Sub-Inspector of 
Police of Keshiary police station. He did so on an authorisation made in 
his favour by the State Government under a notification dated April 
12, 1969, which is set out hereunder :— 

“In the exercise of the power conferred by section 15 of Rice 
Milling Industry (Regulation) Act, 1958 (21 of 1958), read with the 
Government of India, Ministry of Food and Agriculture Order 
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No. GRS 512, dated the 22nd April, 1959, published at page 225 of 
Part II, section 3, sub-section (i) of the ‘Gazette of India’, ‘Extra- 
ordinary’, dated the 22nd April 1959, the Governor is pleased hereby 
to authorise each of the officers of the Government of West Bengal 
mentioned in the schedule below to make, for the purposes of the 
said section 15, reports in writing of the facts constituting offences 
punishable under the said’ Act, committed within his jurisdiction : 


The schedule 

(1) The Director of Food, 

(2) Deputy Directors of Food, 

(3) Assistant Directors of Food, 

(4) Police-Officers not below the rank of a Sub-Inspector.” 
It should be noted that such authorisation under section 15 was made 
by the State Government by virtue of an earlier delegation in its favour 
made by the Central Government by a notification dated April 22, 1959 
under section 19 of the Act. 


3. Attention of the learned Magistrate was drawn to the aforesaid au- 
thorisation. But the learned Magistrate took the view that such an autho- ` 
risation is not valid. He relied on a single Bench decision of the Orissa 
High Court in the case of the (1) State of Orissa v. B. Patel, AIR 1965 
Orissa 159 and held that in order to bea valid authorisation the same 
must be in respect of the particular offence. A general authority like 
the one under the notification referred to hereinbefore cannot be said to 
be an authorisation ‘in this behalf’? contemplated by section 15 and 
the Sub-Inspector of Police could not have lawfully submitted a report 
to enable the Court to take cognizance thereof. The decision as afore- 
said relied on by the learned Magistrate no doubt fully supports the view 
taken by him. In this revisional application, however, the State is dis- 
puting correctness of that view. 


4. We have set out section 15 of the Act hereinbefore. The provi- 
sion imposes a bar that no Court shall take cognizance of any offence 
punishable under the Act except on a report in writing of the facts cons- 
tituting such an offence which is to be made either by the Licensing Officer 
himself or by any person duly authorised in this behalf by the Central 
Government or the Licensing Officer. In plain reading the words ‘in this 
behalf’ really mean that the authority given to the person must be an 
authority to lodge a report in writing of the facts constituting the offence 
or in other words the authorisation must vest in the delegate the authority 
for lodging of the report as contemplated by section 15. The notification 
which we have set out hereinbefore squarely constitutes an authorisation 
as contemplated by the latter part of section 15. The learned single 
Judgé of the Orissa High Court has, however, taken the view that when 
a person is to be authorised ‘in this behalf’ the words ‘in this behalf’ must 
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be read to mean With reference to the particular offence on the facts of 
each case and not a general authorisation. Such an import, in our opin- 
ion, does not necessarily follow from the language or the terms of the 
section and with greatest respect to the learned Judge we are unable to 
share the view taken by him. Such a construction of the provision intro- 
duces a restriction which does not reasonably follow from the frame of 
the section or the terms thereof. 


5. The learned Judge in deciding that case relied on an earlier 
single Bench decision of the same Court in the case of (2) K.G. Anjaneyalu 
V. Chairman, Puri Municipality, AIR 1963 Orissa 158 where what came up 
for consideration was the provision in section 20(1) of the Prevention of 
Food Adulteration Act, 1954, which is comparable to section 15 now 
under consideration. In this case also it was held that a general authori- 
sation in favour of the Chairman under section 20(1) of the Prevention 
of Food Adulteration Act, to file and conduct cases under the Act on 
behalf of the Municipality was not a valid authorisation on the basis 
whereof a prosecution could be instituted. Authority cited for such a 
construction of the material provision was the decision of the Supreme 
Court in the case of (3) Gour Chandra Rout and another v. The Public 
Prosecutor, Cuttack, AIR 1963 SC 1198. That decision of the Supreme 
Court is based on construction.of a provision which is materially distinct 
from section 15 of the Act now under consideration or section 20(1) of 
the Prevention of Food Adulteration Act and this aspect was unfortunately 
lost sight of. In Gour Chandra Routh’s case the appellant was prosecuted 
for an offence under section 501 of the Indian Penal Code for having 
defamed the Governor of Orissa in the discharge of his public function. An 
objection was taken on behalf of the appellant that he was so prosecuted 
without any proper sanction under section 198B (3) (a) of the old Code 
of Criminal Procedure. It was found by the Supreme Court as a fact 
that though sanction was accorded by the Secretary to the Government 
of Orissa in the Home Department there was no authorisation either 
specific or in general terms in his favour. Moreover, in view of the 
nature of offence referred to in section 198B(1) and on the terms of sub- 
section (3) read with sub-section (1) thereof, the Supreme Court held 
that two restrictions were imposed by the provision, viz, (1) that the high 
dignitary himself must sanction prosecution and (2) that the sanction must 
be accorded by a Secretary duly autharised in this behalf. Supreme 
Court ruled out any scope for a general authorisation under section 198B 
(3) only because the Supreme Court held that the high dignitary in each 
case has to consider whether defamatory statement should or should not 
be taken notice of, whether he should vindicate himself or he should just 
ignore the same and this decision could be taken by no other authority, 
This decision is, therefore, clearly distinguishable. 
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6. Though cases on the construction of section 15 of the present 
Act are not many, there are many decisions by different High Courts on 
the construction of the parallel provision in section 20(1) of the 
Prevention of Food Adaulteration Act. Majority of the High Courts 
have interpreted this provision to mean that it contemplates that 
there can validly be a general authorisation of the nature as has 
been made in the present case under the said provision. We feel 
no necessity of referring to those cases in details because all of them 
are based on an earlier decision of the Supreme Court in the case of (4) 
State of Bombay v. Purushottam Kanaiyalal, AIR 1961 S.C. 1. In this case 
the Supreme Court had to deal with and interpret section 20 (1) of the 
Prevention of Food Adulteration Act, 1954. The respondent before the 
Supreme Court was prosecuted for commission of an offence under section 
16 read with section 7 of the Act for selling adulterated food. Such pro- 
secution was lodged on the written consent given by the Chief Officer of 
the Baroda Municipality who was authorised by the municipality in terms 
of a resolution dated May 7, 1956. Such authorisation was undoubted- 
ly a general authorisation. An objection was taken on behalf of the 
respondent at the trial that the prosecution was incompetent because of 
non-compliance with section 20 (1) of the Act. This objection was ove- 
rruled by the learned Magistrate in view of the consent given by the Chief 
Officer on the basis of the general authorisation by the Municipality. On 
an appeal against the conviction, the learned Sessions Judge, however, 
held that consent contemplated by section 20 (1) could only be given by 
the State Government and not by the local authority and in that view the 
objection was upheld and the conviction and sentence was set aside. The 
State Government preferred an appeal to the High Court of Bombay. The 
High Court overruled the view taken by the learned Sessions Judge. The 
High Court, however, took the view that in order to constitute a written 
consent the person who is to institute the complaint should be named and - 
that not having been done the objection raised by the respondent was 
upheld by the High Court. There was a further appeal to the Supreme 
Court and the Supreme Court set aside the decision both of the learned 
Sessions Judge and of the High Court and restored the decision of the 
learned Magistrate. On these facts, therefore, it is explicit that the Sup- 
reme Court upheld the validity of a conviction under the Prevention of 
Food Adulteration Act where the prosecution was lodged on the written 
consent neither of the State Government nor of the local authority but of 
a person who was authorised to give such consent by a general authorisa- 
tion of the nature as we find in the present case. Necessarily, therefore, it 
must be held that the Supreme Court upheld the position that section 20 
(1) of the Prevention of Food Adulteration Act, 1954, envisages and sanc- 
tions a general authorisation in favour of a person who is to give consent 


- 
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either on behalf of the State Government or on behalf of the local autho- 
rity contemplated by section 20 (1). The Orissa High Court did not notice 
this decision of the Supreme Court in expressing a contrary view in the 
case of R. G. Anjaneyalu (Supra). As we have said already section 15 of 
the present Act now under consideration being a parallel provision the 
Same should be given the same interpretation. In the case of (5) Kesho 
Ram v. Delhi Administration, ATR 1974 S.C. 1158 in construing section 491 
of the Delhi Municipal Corporation Act, 1957, the Supreme Court expre- 
ssed the same view that such a provision will sanction a general delega- 
tion. 

7. In this view we are unable to agree with the learned Magistrate 
that the authorisation in favour of the Sub-Inspector Of Police in the pre- 
sent case was not valid enough to entitle him to lodge a report under 
section 15 of the Act. The order of the learned Magistrate based on that 
view, therefore, must be set aside. 


8. This application, therefore, succeeds and the Rule is made abso- 
lute. The impugned order is set aside and the case would now proceed 
in accordance with law. 

Bhattacharya, J.: I agree. 

P.R. 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Arun Kumar Janah and 
Mr. Justice Amar Nath Banerjee 
i Decision : February 23, 1977 
Syed Ali Kaiser a me Appellant 
Versus 


Mstt. Ayesha Begum E bei ...Respondent* 

Citizenship Indian, not lost by visit to Pakistan—Extention of lease 
by one year does not amount to a fresh lease and is outside the West 
Bengal Premises Tenancy Act, 1956 by virtue of s. 3 (1) (b) of the Act.— 
Mesne profit, assessment, if justified. 

Plaintiff executed a registered lease in favour of the defendant in 
respect of a cinema house for 15 years with option for renewal of one 
year at the rent of Rs. 1150/- a month. At the end of 15 years, de- 
fendant renewed the lease for one year. On the expiry of the year, plain- 
tiff served notice demanding possession, ‘upon defendant’s non-com- 
pliance, plaintiff instituted the suit for recovery of possession and mesne 
profit. Trial court decreed the suit in favour of the plaintiff for pos- 
session and mesne profit at the rate of Rs. 50/-a day. Defendant filed 


*Appeal from Original Decree No. 238 of 1969 
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appeal to High Court and contended that (1) plaintiff was a Pakistani 
citizen and had no locus standi to institute the suit, (2) that the defen- 
dant was entitled to protection under West Bengal Premises Tenancy Act, 
1956 as there was a fresh lease for one year after expiry of the first 15 years 
and s. 3(1)(b) of Premises Tenancy Act had no application and (3) that 
mesne profit at the rate of Rs. 50/- a day was not justified. 

HELD: Plaintiff was an Indian citizen by birth. By merely going to 
Pakistan and staying there for semetime, plaintiff did not lose her Indian 
citizenship. ...(para 4) 

The subsequent period of one year of the lease cannot be said to be 
afresh lease, It was a continuation of the lease as originally executed, 
Defendant is therefore not entitled to any protection under the West Bengal 
Premises Tenancy Act because such lease is outside the provisions of the 
said Act by virtue of s. 3 (1) (b) of the Act. ...(para 5) 

The lease stood terminated on the expiry of the period mentioned in 
the lease i.e, May 31, 1967. Defendant had been in unlawful possess- 
ion of the property since that date. The sum of Rs. 50- a day isa reason- 
able compensation for the wrongful occupation of the defendant. 

Cases referred to :— ...(para 6) 

(1) Basanta Gharan Sinha v. Rajani Mohan Chatterjee, 26 CWN 711 
(2) Purushottam Das Murarka y. Harendra Krishna Mukherjee,1975 (1) 
CLJ 581 
(3) Satadal Basini Dasi y. Lalit Mehan Dey, 68 CWN 1036 
(4) Ghhatu Ram Horil Ram Private Ltd. y. State of Bihar and another, 
AIR 1969 of SC 117 
(5) Regor Estates Ltd. v. Wright Law Reports, 1951 (1) KB 689, 703 
P. N. Mitter, Sudhir K. Bose, Hari Narayan Mukherjee and 
Pronab Kumar Ghosh a ve for the Appellant 
Ranjit Kumar Banerjee and Manan Kumar Ghosh... for the Respondent 

The judgment of the Court was as follows :— 

Janah, J. This appeal is by the defendant and it arises out of a suit 
for recovery of possession of a cinema house on the expiry of the lease. 
The plaintiff’s case is that she is the' owner of premises no. 2/C, Krishna 
Lal Das Road on which the disputed cinema house stands. The major 
portion of the suit premises along with fittings, fixtures and furniture was 
demised to the defendant under a registered Deed of Lease dated June 29, 
1951 for the purpose of showing cinema films and for variety shows and 
other light entertainments. The lease was for a term of 15 years comme- 
ncing from Ist June, 1951 with option of renewal by the lessee for a further 
period of one year. The rent reserved was ata progressive rate. The 
rent for the last five years being at the rate of Rs. 1150/- per month and 
the same rate of rent was also reserved in case the lessee exercised the 


option for a further period of one year. On the expiry of the original 
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terms of 15 years the defendant exercised his option for a further period 
of one year and on the expiry of the said further period on 31st May, 
1967 he was served with a notice by the plaintiff demanding possession. 
The defendant having failed to comply with the notice the plaintiff insti- 
tuted the suit for recovery of possession. In the suit the plaintiff claimed 
liquidated damages at the rate of Rs. 50/- per diem on account of wrongful 
occupation of the defendant in terms of a covenant contained in the 
lease. 

2. The suit was contested by the defendant and his defence, inter 
alia, was that the plaintiff had no locus standi to institute the suit inas- 
much as she is a Pakistani National and in view of the Government of 
India, Ministry of Commerce Notification No. 12/2/65 E. PTY. dated 10th 
September, 1965 issued under Rule 133 (V) of the Defence of India Rules, 
1962 the suit property vested in the Custodian of Enemy Property with 
effect from 10th September 1965. The further defence of the defendant 
was that he was persuaded and induced to sign the lease on the express 
representation and assurance that the lease was for the term of 25 ycars 
and the signature of the defendant was obtained by fraud and mis-represe- 
ntation. The defendant alleged that he had put his signature without 
knowing the contents of the document. Accordingly it was claimed that 
the document was vitiated for want of intelligent execution, and also 
fraud on the part of the plaintiff. The defendant claimed that he was in 
lawful occupation in accordance with the real agreement between the par- 
ties which, however, was not fraudulently incorporated in the lease. 


3. The trial court upon a consideration of the evidence adduced 
in the suit came to the conclusion that the plaintiff was not a Pakistani 
citizen but that she was an Indian citizen and held that the suit was per- 
fectly maintainable by her. On the question of fraud and mis-representa- 
tion the trial court found in favour of the plaintiff and came to the 
conélusion that the document was executed by the defendant with full 
knowledge about the terms and conditions of the lease. The trial court 
held that the plaintiff was entitled to recover possession of the demised 
premises on the expiry of the period fixed by the lease. The trial court, 
further held that the amount fixed in the document by way of liquidated 
damages should be paid by the defendant for his wrongful occupation. 
The suit was accordingly decreed in favour of the plaintiff. Against the 
said decision the defendant has come up in the appeal. 

4. Mr. Mitter, learned Advocate for the appellant has not pressed 
the defence case regarding fraud and mis-representation in the matter of 
execution of the document by the defendant. He has contended before 
us that the finding of the trial court that the plaintiff is an Indian citizen 
is not warranted by the materials on record. According to him, the trial 
court ought to have held that the plaintiff who was admittedly an Indian 
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citizen on the date of execution of the lease which has been marked Ext. 
1 in the case, lost her Indian citizenship as she had acquired Pakistani 
citizenship. In order to substantiate this contention Mr. Mitter has 
drawn our attention to the notice of demand upon the plaintiff by the 
Income-tax Department, Ext. 3 series, in which the address of the plaintiff 
has been mentioned as 6, Hastings Street, Calcutta. Our attention was 
also drawn to the Assessment Orders passed by the Income-tax Officer, 
Ext. 4 series, wherein the address of the plaintiff has been mentioned as 
C/o. M/s A.N. Tagore and Company, 6 Hastings Street, Calcutta-1. 
From this it was contended that the plaintiff had no permanent resi- 
dential address in Calcutta and that is why her address was mentioned 
as C/o. M/s A. N. Tagore and Company. It appears that M/s A. N. 
Tagore and company was dealing with the Income-tax matters of the 
plaintiff. The plaintiff being a lady obviously entrusted her income-tax 
matters with her lawyer and that is why such address was given. It is 
significant to note that in the assessment orders, Ext. 4 series, the 
plaintiff has been described as a “resident and ordinarily resident”. This 
would show that the plaintiff was a resident and ordinarily resident in 
India and she was an assessee under the Indian Income-tax Act. In this 
connexion a great deal of criticism was made over the petitions filed on 
behalf of the plaintiff in connection with the defendant’s petition under 
Order 11, Rule 12 of the Code of Civil Procedure. By that application 
which was filed on the 13th of March, 1968 the defendant prayed for an 
order directing the plaintiff to make discovery on oath of the documents 
which were in her possession. In the petition of objection filed on behalf 
of the plaintiff on the 26th of March 1968 against the defendant’s peti- 
tion for discovery it was categorically stayed that the plaintiff is not a 
Pakistani National but she was an Indian by birth and nationality and 
she was a holder of Indian passport. Some time, however, was prayed 
onthe ground that the defendant was-out of town. Subsequently, on 
the 8th July 1968 another application was filed on behalf of the plaintiff 
praying for some further time on the ground that the plaintiff had been 
to Dacca to see her sons and had not come back yet. The application 
was filed on the 8th July, 1968. It was contended by Mr. Mitter that the 
plaintiff could not have returned to India within the period of validity 
of the passport. The passport, Ext. 2, shows that the period of validity 
of the passport was upto the 10th July, 1968. Mr. Mitter contended that 
the petition for time was filed on the 8th July 1968 and it was not possible 
for the plaintiff to come back to India within the 10th of July, 1968. 
Mr. Mitter contended that this Court should, therefore, presume that she 
returned to India with a Pakistani passport. Apart from the fact that 
such a presumption is not permissible in law the Passport, Ext. 2, itself 
bears an endorsement showing that the plaintiff did, in fact, return to 
India ón the 9th July 1968. This contention advanced by Mr. Mitter on 
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the basis of the photostatic copies of the passport which were marked 
Ext. 2(a) has, therefore, no substance in view of the endorsement appear- 
ing on the original passport Ext. 2. The oral evidence Which has been 
placed before the Court in this connexion is that of the two witnesses 
examined on behalf of the plaintiff and the only witness examined on 
behalf of the defendant. P.W.1is the son of the plaintiff. He has 
stated that his mother, that is, the plaintiff, isan Indian National and 
not a Pakistani National. To the same effect is the evidence of P. W. 2 
the brother of the plaintiff. On the other hand, the defendant, who 
examined himself as D. W. 1, has stated that he has no personal know- 
ledge if the plaintiff is a Pakistani Nationa! or not. He said that the 
‘heard it from them’. Apart from the fact that the plaintiff was granted 
an Indian Passport by the Central Government there is the undisputed 
fact that at the time of execution of the Deed of Lease the plaintiff was 
an Indian citizen and she was an Indian citizen by birth. By merely 
going to Pakistan and staying there for some time the plaintiff could not 
have lost her Indian citizenship uhless she renounced the Indian citizen- 
ship and voluntarily opted for citizenship of another country. In this 
state of evidence it must be held that the trial court has rightly found 
the plaintiff to be an Indian citizen. 

5. The next contention advanced by Mr. Mitter in support of the 
appeal is that the defendant was entitled to protection under the West 
Bengal Premises Tenancy Act, 1956. This contention was advanced on 
the basis that the original lease which was for 15 years, expired on the 
31st of May, 1966. Thereafter by the clause for renewal contained in the 
lease the defendant exercised the option and the term of the lease was 
extended by one year. The contention is that this exercise of option for 
renewal constitutes a fresh lease for one year and, therefore, it is not 
covered by section 3(1)(b) of the Premises Tenancy Act. In support of 
this contention Mr. Mitter relied upon the decision in (1) Basanta Charan 
Sinha v. Rajani Mohan Chatterji, reported in 26 CWN 711. In that case 
the parties entered into an agreement for a lease of certain premises at 
a certain rent for three years with option to the lessee to renew it for a 
further period of three years. After the Calcutta Rent Act of 1920 was 
passed an application was made to the Rent Controller for fixing standard 
tent. This was refused on the ground that the lease was one for five 
years and upwards. On revision this Court held that the lease could not 
be held to be one for a period of over five years inasmuch as the appli- 
cation for standardisation of rent was filed before the Rent Controller 
before the expiry of three years from the date on which the lessee was put 
into possession by virtue of the agreement. This case, therefore, is very 
much different on facts and it cannot be held to be an authority for the 
proposition contended for by Mr. Mitter. The next decision cited by Mr. 
Mitter in support of his contention in the case of (2) Purushottam 
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Das Murarka v. Harendra Krishna Mukherjee, reported in 1975(1) 
CLJ 581. In that case the lease was initially for a period of five years. 
There was a condition that “if the lessee so desire” the lessor shal] ‘‘grant 
a fresh lease for a term of seven years”. The question which came up for 
consideration was whether such a lease would be governed by the Catcutta 
Thika Tenancy Act or whether such a lessee was excluded from the 
definition of a Thika tenant by virtue of section 2(5)(b). Section 2(5)(b) 
of the Calcutta Thika Tenancy Act provides that a tenant holding under 
a registered lease in which the duration of the lease is expressly stated to 
be for a period of not less than 12 years is not a Thika tenant. More- 
over, in that case the stipulation was that the lessor shall “grant a fresh 
lease for a term of seven years”. In view of the provision of s. 2(5)(b) 
of the Act it was held that the period of the two leases could not be 
added up to make it a lease for a period of not less than 12 years. There 
was in fact no renewal of the original lease but a fresh lease was executed. 
That decision, therefore, is of no help to the appellant in the present case. 
In considering the said question the Division Bench had occassion to con- 
sider the decision of another Division Bench of this Court in the case of. 
(3) Satadal Basini Dasi v. Lalit Mohan Dey, reported in 68 CWN 1036. In 
the case of Purushottam Das Murarka the Division Bench took the view 
that as the lease in Satadal Basini’s case was initially for a period of twenty 
years the lessee could not have been a Thika tenant. Their Lordships, 
therefore, did not examine Satadal Basini’s case any further. It would, 
however, appear that in Satadal Basini’s case the initial lease for twenty 
years was continuing when the Calcutta Thika Tenancy Act came into 
force on the 28th February 1949. That lease eventually came to an end 
on the 15th September 1949. Thereafter by virtue of a clause for renewal 
contained in the lease the lease was renewed for a further period of six 
years. Therefore, although the lease was initially for a period of twenty 
years the subsequent period for which it was renewed was only for six 
years. This aspect of the matter was considered by the Division Bench 
in Satadal Basini’s case as would appear from the following passage in the 
judgment of the said case : 
“The controversy then reduces itself to this : what was her status after 
the said date? Wassheatenant? Ifso, was she a thika tenant? 
Obviously if the defendant was not a tenant after the above date, 
September 15, 1949, she can have no defence to the present action for 
ejectment and her present appeal must fail on that single and simple 
ground. If, however, she was or continued to bea tenant after the 
aforesaid date, the question would naturally arise as to what was the 
nature and character of her said tenancy.” 
Their Lordships then proceeded to consider the two possible views of this 
aspect of the case, namely, that it was a new tenancy or that it was the 
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old tenancy continued under its renewal clause subject to its terms. On a 
consideration of several authorities of this Court as well as of the Supreme 
Court their Lordships came to the conclusion that the old relationship of 
landlord and tenant between the parties continued and did not come to 
an end and the lease between them did not determine, merely by reason 
of expiry of the original period of twenty years but survived in or by 
reason of its renewal clause aforesaid, which as one of its terms, still re- 
tained its full vigour, We respectfully agree with the view taken by the 
Division Bench in Satadal Basini’s case and in our view the said decision 
applies to the facts of the present case with full force. Mr. Mitter also 
relied on the decision of the Supreme Court in the case of (4) Chhatu Ram 
Haril Ram Private Limited v. State of Bihar and another, reported in AIR 
1969 SC 117. In that case the Supreme Court was considering the effect 
of section 4(1)(a) of the Bihar Land Reforms Act, 1950 upon a lease 
which contained a clause for renewal at the option of the lessee. It was 
held that such a clause was merely in the nature of an encumbrance and 
it did not confer upon the lessee any right to the leasehold land. It was 
held that by virtue of section 4 of the Acta fresh statutory lease would 
come into being for the remainder of the term of that lease and the lessee 
had no right to exercise the option against the State. This case, in our 
view, can have no application to the facts of the present case. Mr. Mitter 
also drew our attention to certain observations of Lord Denning in (5) 
‘Regor Estates Ltd. v. Wright, Law Reports 1951(1) K.B. 689 at page 703. 
The observations referred to by Mr. Mitter were made in connexion with a 
different Act in which the language was different and the purpose of which 
was also different. We do not think that the said observations are of any 
assistance to the appellant in the present case. In our view, the subsequent 
period of one year for which the lessee had exercised his option in terms of 
the lease, Ext. 1, cannot be said to.be a fresh lease. It must be held that it 
was a continuation of the lease as originally executed. The defendant is, 
therefore, not entitled to any protection under the West Bengal Premises 
Tenancy Act because such lease is outside the provisions of the said Act 
by virtue of section 3(1)(b) of the Act. 

6. The next point urged by the appellant is that the learned Judge 
was wrong in decreeing the suit with regard to liquidated damages at the 
rate of Rs. 50/- per diem. Reference was made to section 74 of the 
Contract Act which provides for the payment of reasonable compensa- 
tion for breach of any contract whether or not actual damages or loss is 
proved to have been caused thereby. It was contended that the distinc- 
tion between the penalty and liquidated damages and all the intricacies 
of the English Common Law has been done away with by the provisions 
of section 74 of the Indian Contract Act. It was accordingly argued that 
the court below was _not right in not considering this aspect of the case. 
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In the present case the lease provides for payment of rent at the rate of 
Rs. 1150/- per month for the last five years of the period of lease as well. 
as for the period of renewal. The finding being that there was no fraud 
or misrepresentation as to the period fixed in the lease, it must be held 
that the lease stood terminated on the expiry of the period mentioned in 
the lease, that is to say, on the 31st May, 1967. The defendant had been 
in unlawful possession of the property since that date. In the circums- 
tances it cannot be said that the sum of Rs. 50/- per diem will not be a 
reasonable compensation for the wrongful occupation of the defendant. 
In the absence of any material before the court we do not think that the 
learned Judge was unjustified in taking into account what the parties at the 
time of the contract agreed to be the reasonable compensation for the 
breach of any of the terms and conditions of the lease. 

7. The last point urged in support of the appeal is that this Court 
should take additional evidence and decide the question regarding the 
nationality of the plaintiff. An application has been filed for the reception 
of the additional evidence under Order 41 Rule 27 of the Code of Civil 
Procedure annexing therewith the original letter dated the 4th July 1969 
addressed to the defendant by the Deputy Controller of Enemy Firms. 
After reciting the Government of India, Ministry of Commerce Notifica- 
tion the defendant is informed that the writer of the letter has received 
information that the disputed Cinema Hall which is known as Regent 
Cinema is owned by Mustt. Ayesha Begum, a Pakistani National. The 
defendant was accordingly asked to produce evidence before the authority 
‘concerned to dispute the aforesaid information. In the application the 

reason why this document could not be filed earlier has been mentioned 
in paragraph 7 in which it has been disclosed that all the papers were 
lying with Sri Mohini Mohan Roy, learned Advocate for the defendant in 
the trial court and through inadvertance the said document escaped his 
notice and as such it could not be filed before the trial court. This mis- 
take it is stated was detected only on the 5th of February 1977 at the 
house of the defendant appellants’ learned senior Advocate at the time of 
conference which was held on the Sth of February 1977. It has, 
therefore, been prayed that the said letter could not be produced 
before the trial court on account of the circumstances beyond the 
control of the appellant. The suit was decreed by the trial court on 
the 7th of November, 1968 and the appeal was filed before this Court on 
the 6th of January, 1969. The letter sought to be put in as additional evide- 
nce is dated the 4th of July 1969. It is beyond one’s comprehension how 
this letter could have been filed before the trial court. The letter had no 
existence at that point of time. The story now set up by the appellant 
for reception of additional evidence appears to us to be clearly an after 
thought. Moreover, the said letter cannot be a piece of evidence. Para- 
graph 3 of the letter reads : 
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“Information has been received that the ‘Regent’ Cinema hall 
situated at 2C, Krishnalal Das Road, Calcutta-2 is owned by Musmtt. 
Ayesha Begum, a Pakistan national and that you have been managing 
the property and realising income therefrom on her behalf. If that be 
the case, the property in question may be deemed to have been vested 
in the Custodian as from 10.9.65 and all sums realised as income from 
the property as from that date are payable to him.” 

It is clear, therefore, that there has been no decision as to whether Mustt. 
Ayesha Begum is a Pakistan national or not. The letter even does not 
disclose what are the information received and from whom those have been 
received. Moreover, aftera determination of the question by the civil 
court it was not competent for the Deputy Controller of Enemy Firms to 
come to a decision as to the nationality of the plaintiff. 

For the reasons mentioned above this appeal fails and it is accordi- 
ngly dismissed with costs and the application for additional evidence is 
also rejected. 

Banerjee, J. : I agree. 

P.R. 


[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Nirmal Chandra Mukherji and Mr. Justice 
Bankim Chandra Ray 
Decision : March 1, 1977 
Panchanon Singh ais eva Petitioner 
Versus 

State of West Bengal & Ors. is oH .-» Opposite parties* 

Eviction uader West Bengal Public Land (Eviction of unauthorised 
occupants) Act 1962. 

Under a written contract between the petitioner and the respondent 
petitioner was to supply bricks to the respondent. At the instance of the 
petitioner, respondent acquired certain land for the purpose of production 
of bricks by the petitioner. All the costs of requisition and acquisition 
‘was borne by the petitioner. Petitioner was in possession of the land and 
manufactured bricks there from 1962 to 1965. In 1966 respondent filed 
an application before the Collector, Howrah under ss. 3, 4and 50f the 
‘West Bengal Public Land (Eviction of unauthorised occupants) Act 1962 
for eviction of the petitioner. Magistrate allowed the application. Peti- 
tioner’s appeal to the Commissioner was dismissed. Petitioner then 
came to High Court and contended that there was a bonafide dispute 
between the parties in regard to the land in question and the petitioner 
was not in unauthorised occupation of the land. 


*Civil Revision No. 290 of 1976. 


354 Panehanon Singh v. State of West Bengal [1977 (1) CLI 


HELD: There are disputed questions of title which can only be gone 
into by a civil court and not by a competent authority under the West - 
Bengal Public Land (Eviction of unauthorised occupants) Act 1962. With 
regard to the same land a suit has been filed and is pending in this court. 
Competent Authority cannot summarily decide that the petitioner is in 
unauthorised occupation of the land and that there is no dispute with regard 
to the title of the land. The orders passed by the competent Authority and 


the Commissioner are set aside. (Paras 6 and 7) 
Shyama Charan Mitter and Shyamaprasanna Roy Choudhury ... petitioner 
Birendra Kr. Roy Choudhury and P. N. Palit ... for the opposite parties 


The judgment of the Court was as follows :— 

Mukherji, J. : This Rule arises on an application under Article 227 
of the Constitution of India and is directed against the order dated 29th 
of November 1975 passed by the Commissioner, Presidency Division, in 
appeal under Section 7 of the West Bengal Public Land (Eviction of 
Unauthorised Occupants) Act, 1962 in Case No. 16 of 1975-76 affirming 
that dated 26.7.75 of the Sub-Divisional Magistrate, Executive, Sadar, 
Howrah, in case No. 8/560 of 1969-70. 

2. The facts of the case may briefly be stated as follows :— 

By an agreement No. 12 of the year 1962-63 entered into between 
the petitioner and the opposite parties, the petitioner agreed to supply to 
the opposite party No. 1 kiln burnt bricks and jhama bats. On April 
17, 1962 the petitioner submitted tender and the same was accepted. On 
the requirement of the opposite parties from time to time the petitioner 
had to furnish security of an aggregate amount of Rs. 63,169/- and the 
said security is still lying in deposit with the opposite parties, Pursuant 
to the said agreement the petitioner sold and delivered the kiln burnt 
bricks and jhama bats to the opposite parties. Before the said contract 
could be honoured, the petitioner was not able to procure suitable land 
in the vicinity for manufacturing bricks. The petitioner by a letter dated 
5th of September 1962 addressed to the Executive Engineer for Rupnara- 
yan Bridge, Special Road Division requested him either to allow the 
petitioner to manufacture the bricks at a distance of one mile or to help 
the petitioner in acquiring the required land by the road side. The peti- 
tioner was informed by a letter that the Department could help the 
petitioner. The petitioner again requested the Executive Engineer to help 
the petitioner in making available to him by acquisition of the lands. 
Thereafter the disputed land was requisitioned by the opposite parties 
and the possession of the land so requisitioned was handed over to the 
petitioner on 2lst of February 1962. Thereafter the petitioner was in- 
_ formed that the requisitioned land would be acquired permanently. It 
_ was further communicated that the valuation of the land which would be 
acquired had been assessed at Rs. 58,451.58 and the petitioner was reque- 
sted to deposit the balance of the said sum to the extent of Rs. 21,788.58. 
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Thereafter the said lands were acquired by the opposite parties under the 
West Bengal Land Requisitioning and Acquisitioning Act, 1948., The 
entire acquisition cost was paid by the petitioner. The petitioner received 
a letter from the Superintending Engineer, Construction Circle No. 1, 
dated 3rd of January 1966 informing the petitioner that as the contract 
had been completed and the land vested with the Government no work 
on the land should be done without obtaining previous approval of the 
Executive Engineer. Several correspondences were exchanged between 
the parties and the petitioner requested the opposite parties to convey 
the land to the petitioner in his letter dated 30th August 1966. The 
petitioner thereafter filed in the Original Side of this Court a suit, being 
Suit No. 2870 of 1968 for specific , performence of the agreement for reco- 
nveyance and alternatively fora decree for Rs. 1,55,194.61 as damages 
and also claimed a decree for refund of the security deposit and other 
„deposits with interest. 

3. The opposite party No. 1 filed an application before the Colle- 
ctor, Howrah, under Sections 3, 4 and 5 of the West Bengal Public Land 
(Eviction of Unauthorised Occupants) Act of 1962 as amended by Act 
XXVI of 1963 for eviction of the petitioner on the ground that the peti- 
tioner was an unauthorised occupant. The Sub-Divisional Executive 
Magistrate allowed the application. Being aggrieved, the petitioner pre- 
ferred an appeal before the Commissioner and the appeal was dismissed 
and as such the petitioner has come up to this Court. 


4. It is contended by Mr. Shyama Charan Mitter (Mr. Shyama 
Prasana Roy Chodhury appearing with him), learned Advocate appearing 
on behalf of the petitioner, that the application filed by the opposite 
parties before the competent authority is not maintainable because there 
is a bonafide dispute between the parties with regard to the disputed land 
and that it cannot be said in the facts and circumstances of the case that 
the land is’in unauthorised occupation of the petitioner. That being so, 
the application ought to have been rejected by the competent authority 
and the appeal ought to have been allowed by the Commissioner, Presi- 
dency Division. Mr. Mitter refers to Section 4 of the West Bengal Public 
Land (Eviction of Unauthorised Occupants) (Amendment) Act, 1963. 
Section 4 reads as follows :—~ 

“(1) If, after considering the cause, if any, shown by any person 
in pursuance of a notice issued under Section 3 and any evidence adduced 
in support thereof, and any evidence which may be adduced by the owner 
and after making such further inquiry, if any, as he deems necessary,— 

(a) the Collector is satisfied that no bonafide dispute regarding 
title to the public land exists and that the public land is in unauthorised 
occupation, he shall make an order of eviction directing all persons in 


such unauthorised occupation to vacate the public land and deliver 


_ 
-— 


co 


356 Panehanon Singh v. State of West Bengal [1977 (1) CLS 


possession thereof to the owner within such time as may be specified in the 
order ; or ; 
(b) the Collector is satisfied that any person concerned is not in 
unauthorised occupation of the public land or is of opinion that a bona 
fide dispute regarding title to the public land exists, he shall make an 
order cancelling the proceedings and referring the parties to the civil 
court. 
. (2) For the purpose of making an inquiry referred to in sub-section 
(1), the Collector, or any person authorised by him in this behalf, may— 
(a) enter upon the public land and inspect, measure or derfiarcate 
the same at any time between sunrise and sunset ; and 


(b) require in such manner as may be prescribed, all persons concer- 
ned or any other person to furnish information relating to the names and 
other particulars of the persons concerned and the persons concerned or 
any other person so required shall be bound to furnish such information. 

(3) The Collector shall cause a copy of the order made under clause 
(a) of sub-section (1) to be served in the manner referred to sub-section (2) 
of Section 3”. 

5. Mr. Mitter contends that before passing an order for eviction the 
Collector must be satisfied that no bonafide dispute regarding title to the 
publie land exists and that the public land is in unauthorised occupation. 
The section also provides that if the Collector is satisfied that any person 
concerned is not in unauthorised occupation of the public land or is of 
opinion that a bona fide dispute regarding title to the public land exists, 
he shall make an order cancelling the proceedings and referring the par- 

“ties to the civil court. It is the admitted position that there was a written 
contract between the parties and on the basis of the said contract the 
petitioner was in possession of the land from 21. 12. 62 to 20. 12. 65. It 
is the case of the opposite parties that on 21. 12. 65 the contract came to 
an end and after the termination of the contract as the petitioner did not 
vacate he must be treated as being in unauthorised occupation of the land. 
Tt is thus seen that at the beginning when the petitioner came to occupy 
the land, he had legal title to occupy the same on the basis of a written 
contract. Whether after the termination of the contract he is possessing 
the land illegally is a matter which can be decided only by the civil court. 
From the various correspondences referred to in the application for motion 
and the affidavit-in-opposition we find that request was made by the peti- 
tioner to requisition the land and the opposite party No. 1 agreed to that 
requisition. Land was requisitioned and subsequently the land was 
acquired and the petitioner bore all the expenses of requisition and acqui- 
sition. 

6. Mr. Birendra Kumar Roy Choudhury, learned Advocate appea- 
ring on behalf of the opposite parties, draws our attention to the letter 
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dated 13th of January 1963 written by the petitioner to the Executive 
Engineer, Uluberia Special Road Division, wherein it has been stated in 
paragraph 1 that all cost of requisition would be borne by the petitioner 
though the proprietory right of the land will vest with the Government. 
As such the petitioner cannot now challenge that he is in legal occupation 
of the land. Mr. Mitter draws our attention to paragraph 2 of the said 
letter wherein it was stated that if due to procedural difficulties or for any 
other reasons the permanent acquisition of land becomes necessary, the: 
cost thereof would also be borne by the petitioner without any objection, 
if so required by the Department. Mr. Mitter submits that paragraph 2 
is independent of paragraph 1 and in paragraph 2 it has nowhere been 
stated that in case of permanent acquisition, the proprietory right will 
remain with the Government. We feel that all these are disputed ques- 
tions of title which can only be gone into by a civil court and not by a 
competent authority under the Act. Moreover, with regard to this very 
land a suit has been filed in the Original Side of this Court, being O. S. No. 
2870 of 1968 and that suit is pending. Considering the facts and 
circumstances of the case, we are clearly of the opinion that it cannot be 
said summarily by the competent authority that the petitioner is in unau- 
thorised oceupation of the land and there is no dispute with regard to the 
title of tke land. 

7. For the reasons stated above this application succeeds. The 
Rule is made absolute. The orders passed by the competent authority 
and the Commissioner, Presidency Division are set aside. The application 
filed by the opposite parties before the competent authority is rejected. 
There will be no order as to costs. 
Ray, J. : [ agree. 


S.P.T. 
[ CIVIL APPELLATE JURISDICTION }j 
Before Mr. Justice Anil Kumar Sen and 

Afr. Justice Manash Nath Roy 

Decision : mies 3, 1976 
Union of India as avs asi Appellant 

Versus. 

Builders’ Association of India & Ors. ii ..  Respondents* 


Constitution of India— Art. 359(1)— Presidential Order under— Order 
dated 27.6.75—Declaration— Suspension of right to move court for enforce- 
ment of rights under Arts. 14, 21 & 22 of Constitution and all proceedings 
pending in court fer enforcement of such rights—Period of suspension— 
Application for vacating interim injunction, whether should remain sus- 
pended—Meaning of expression “all proceeding’’— Interpretation, 
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The principal question which arises for consideration in this appeal 

is whether pending the Presidential Order dated 27.6.75 the High Court 
could hear and dispose of the application of the respondents in the writ 
petition for vacating any interlocutory order of injunction. 

Respondents moved a writ petition wherein. they challenged the 
constitutional validity of the contract labour (Regulation and Abolition) 
Act 1970 and the W. B. Rules framed thereunder on the ground that 
they are violative of Articles 14,19,31,265 and 30! of the Constitution. The 
Respondents obtained the Rule and the interim injunction on 7.5.73. The 
appellant on 18.6.75 filed an application before the trial court for vaca- 
Fhe the interim injunction. By an order dated 19.8.75 the trial court 
dirtcted that the hearing of the said application of the appellants would 
remain suspended. Against the order of the 19th August, the Appellant 
had preferred the present Letters Patent Appeal. The reasons assigned 
by the trial court were—(1) that all the points raised by the writ peti- 
tions were not covered by the Supreme Court decision (AIR 1974 SC 960), 
(2) that in view of the Presidential Order dated 27.6.75 the hearing of the 
instant Rule as well as of the application dated 18.6.75 was to remain sus- 
pended during the period of Emergency. 

HELD: The points raised by the writ petitioners in their petition 
under Article 226 to dispute the constitutional yalidity of the Contract 
Labour (Regulation and Abolition) Act 1970 andthe West Bengal Rules 
framed thereunder whieh are materially comparable with the Rules under 
consideration of the Supreme Court are prima facie substantially covered 
by the Supreme Court decision reported in AIR 1974 SC 960 and little is 
left which could entitle the writ petitioners to sustain an interim order 
in their favour. The impugned legislation being one in relation to contract 
labour is prima facie well within the competence of the Union Legisla- 
ture. Such beiag the position, the appellant had made out a prima facie 
case for an order for vacation of the interim order of injunction earlier 
made by this court at atime when th2 constitutional validity of the said 
Act and the Rules was yet under consideration by the Supreme Court. 


The . Presidential Order dated 27.6-75 does not standin the way of 
entertaining an application fer vacating an interim order in a case where 
the applicant has made out a clear case that there is no question of 
infringement of any right including the right suspended by the Presiden- 
tial Order which prima facie would call for sustaining an interim order. 

Cases referred to : 

(I) Gammon India Ltd. y. Union of India, AIR 1974 SC 960 

(2) Smnawaati v. State of Punjab, AIR 1963 SC 151 

(3) T. G. Mudaliar v. State of Tamil Nadu, AIR 1973 SC 974 

(4) Raj Kumar y. Union of India, AIR 1976 Himachal Pradesh 
34 (FB) ; . 
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(5) Union of India y. Harish Chandra Agarwal, an unreported decision 
ofa Devision Bench dated 25.6.76 in F.M.A. no. 2633 of 1975 

(6) Kanhaiyalai Agarwala v. Union of India, 1976 (1) CLJ 293 

(7) Mohan Chowdhury v. Chief Commissioner, T: tipura, AIR 1964 


SC 173 
Rathindra Nath Das wa ee i for the Appellant 
P. P. Ginwalla, R. N. Bajoria and Sapan Kumar Mitra bes wi wie 
Sis is oh .. for Respondents 1 to 16 
Sakti Prosad Mukherjee ne eee S Jor Respondent no. 17 


The judgment of the Court was as follows :— 

Sen, J.: This appeal under Clause 15 of the Letters Patent is by the 
Union of India and is directed against an interlocutory order dated August 
19, 1975, passed by A.K. Mookerji, J in Civil Rule No. 1088(w) of 1973. 
That was the order passed by the learned Judge suspending hearing of an 
application filed on June 18, 1975, by the appellant praying for vacating 
an interim order passed earlier on May 7, 1973, while issuing the Rule. 


2. The respondent No. 1 is an association of Building Contractors 
and is a society registered under the Societies Registration Act. The other 
respondents being respondents 2 to 16 are either the office bearers of res- 
pondent No. 1 or the individual members thereof. On May 7, 1973, the 
said respondents moved a writ petition in this court disputing the con- 
stitutional validity of a Central Act, being Contract Labour (Regulation 
and Abolition) Act, 1970, and the West Bengal Rules framed thereunder. 
They disputed the constitutional validity of the said Act and the Rules on 
the ground that they are violative of Articles 14, 19 (1) (f) (g), 31, 265 and 
301 of the Constitution. The substantial allegation made in the writ 
petition is that the Act and the Rules impose unreasonable and arbitrary 
restriction on their rights to carry on their trade and business as Building 
Contractors. In moving this court in 1973, particular reliance was placed 
on pending proceedings before the Supreme Court and the other High 
Courts wherein the constitutional validity of the said Act and the provi- 
sions of comparable rules framed by other States were pending decision 
by the said courts. 

3. The learned single Judge issued the above Rule on the said writ 
petition and also granted in interim order restraining the respondents, 
that is, the present appellant and the State of West Bengal, their officers, 
subordinates, servants and agents from enforcing and implementing the 
provisions of the said Act and the West Bengal Rules framed thereunder 
and further restraining them from taking any steps in pursuance of or 
implementing the same against the petitioners pending the disposal of the 
Rule. ; 

4. Inits judgment and order dated March 20, 1974, passed in a 
group of writ petitions; the Supreme Court upheld the constitutional 
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validity of the aforesaid Act and the provisions of comparable rules being 
the Maharastra and Rajasthan Rules framed under the Act (vide—(1} 
Gammon India Limited v. Union of India, (AIR 1974 SC 960). The various 
- contentions similar in nature as those raised in the present writ petition, 
disputing the constitutional validity of the said Act and comparable rules 
framed thereunder were specifically dealt with by the Supreme Court 
and for reasons given in the judgment they were overrulled. That being 
the position, the present appellant filed an application on June 18, 
1975, praying for an order that the interim order earlier passed by this 
court on May 7, 1973, should be vacated. The prayer made in this 
application was not allowed by the learned Judge for two-fold reasons. 
The first reason assigned by the learned Judge is that all the points raised 

by the respondent-petitioners in the Rule had not been decided by the 
Supreme Court, namely, the competence of the Parliament to enact 
the particular Act. The second reason given by the learned Judge is that 
in view of the Presidential Order dated June 27, 1975, made under Article 
359 (1) of the Constitution hearing of the Rule as well as of the applica- 
tion filed by the appellant is to be suspended during the period of emerg- 
ency. In this view, the learned Judge did not allow the prayer made in 
the application but suspended hearing of the application itself. Being 
aggrieved by the said order, the appellant has preferred this appeal. 


5. Mr. Das appearing on behalf of the appellant has very strongly 
contended tbat since after the decision of the Supreme Court in the case 
of Gammon India Limited v. Union of India, (Supra) the constitutional 
validity of the Act and the Rules must be held to be beyond all dispute. 
According to Mr. Das, the Supreme Court having upheld the Act and the 
comparable rules as constitutionally valid it is no longer open to this Court 
to entertain any dispute as to such validity by raising a plea that some 
grounds which would establish such invalidity had not been considered by 
the Supreme Court. He contends that those grounds must necessarily be 
deemed to have been overruled by necessary implication by the Supreme 
Court. Reliance is placed by Mr. Das on the decision of the Supreme Court 
in the cases of (2) Sm. Somawanti v. State of Punjab, AIR 1963.SC 151 
and (3) T.G. Mudaliar v. State of Tamil Nadu, AIR 1973 SC 974 (para 10). 
Alternatively, Mr. Das has contended that no prima facie case has been 
_made out by the respondent/petitioners in the writ petition which can 
support their claim that the impugned statute which provides for welfare 
of the contract labour is any way beyond the legislative competence of the 
Union legislature. Accordingly, Mr. Das contends that the first reason 
assigned by the learned Judge could be no ground whatsoever for refusing 
the prayer made by the appellant in their application dated June 18, 1975. 
So far as the second reason assigned by the learned Judge is concerned, 
_ Mr. Das has contended that the Presidential Order has merely suspended 
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the right of a person to move any court for enforcement of rights confe- 
tred by Articles 14,21 and 22 of the Constitution and the pending 
proceedings therefor but the said Presidential Order can by no stretch of 
imagination be the ground for suspending the hearing of an application 
for vacating an interim order in a case where no prima facie case of 
violation of any of the aforesaid fundamental rights has been made out. 


6. The appeal is being contested by respondent Nos. 1 to 16, 
that is, the petitioners in the Rule who had obtained the interim order in 
their favour. Mr. Ginwalla appearing on behalf of the said respondents 
has contended that all the grounds of challenge as raised in the present 
writ petition had not been covered by the judgment of the Supreme Court. 
He has contended on the other hand, that the constitutional validity of 
the Act itself was not the subject matter of challenge before the Supreme 
Court at all so that the decision in Gammon India Limited y. Union of 
India (Supra) can in no way conclude the points raised in the present 
writ petition nor is that a ground for vacating the interim order. So far 
as the second reason assigned by the learned judge in suspending the 
hearing of the application itself is concerned, Mr. Ginwalla has con- 
tended that when the Presidential Order suspends all proceedings it 
must be held that all applications filed in a proceeding being a part of the 
said proceeding must necessarily be suspended. Mr. Ginwalla, therefore, 
has supported the order as made by the learned judge in the trial court. 


7. We have carefully considered the rival contentions raised before 
us. So far as the first reason assigned by the learned judge is concerned 
it must be pointed out at the outset that the same could have been no 
ground for suspending the hearing of the application filed by the appe- 
Nant. As a matter of fact, the learned judge in the trial court has not 
come to any firm finding that any of the grounds of challenge to the 
constitutional validity of the impugned Act and the West Bengal Rules 
made thereunder has not been covered by the decision of the Supreme 
Court in the case of Gammon India Limited v. Union of India, (Supra) so 
that a prima facie case for challenge still beingJeft open to the respondent 
petitioners the interim order in their favour should not be vacated. He 
has merely referred to the said aspect as a part of the contention raised 
before him and not really as the foundation for the order impugned. 
Hence, we are unable to hold that the said reason could be any ground 
for not considering the prayer made on behalf of the appellant. We have 
read very carefully the decision of the Supreme Court in the case of 
Gammon India Limited v. Union of India, (Supra) to find that the Supreme 
Court overruled the various contentions raised before the said court 
disputing the constitutional validity both of the Act and the Maharastra 
and Rajasthan Rules framed thereunder the challenge being based on 
the ground of those provisions violating Articles 14, 19 and 245 of the 
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Constitution. In our view, the points raised by the respondent/petitioners 
in the present writ petition to dispute the constitutional validity of the 
Act and the West Bengal Rules which are materially comparable with the 
Rules under consideration by the Supreme Court are prima facie substa- 
ntially covered by the said decision of the Supreme Court and little is left 
which could entitle the said respondents to sustain an interim order in their 
favour. So far as the respondents’ challenge to the legislative competence 
is concerned, we are of the opinion that the impugned legislation being 
one in relation to contract labour is prima facie well within the com- 
petence of the Union legislature. Such being the position, in our view, 
the appellant had made out a prima facie case for an order vacating the 
interim order earlier passed by this court at a time when the constitutional 
validity of the Act and the Rules was yet under consideration by the 
Supreme Court. 


8. The more important aspect which has been agitated before us 
is as to whether pending the Presidential Order dated June 27, 1975, 
„this court could hear and dispose of the application so filed by the 
appellant. The Presidential Order is in the following terms :— 
Ministry of Home Affairs. 
ORDER 
New Delhi, the 27th June, 1975, 


G.S,R. 361(E)—In exercise of the powers conferred by clause (1) 
of Article 359 of the Constitution, the President hereby declares that 
the right of any person (including a foreigner) to move any court for 
the enforcement of the rights conferred by Article 14, Article 21 and 
Article 22 of the Constitution and all proceedings pending in any 
Court for the enforcement of the above mentioned rights shal! remain 
suspended for the period during which the Proclamations of Emer- 
gency made under Clause (1) of Article 352 of the Constitution on 
the 3rd. December, 1971 and on the 25th. June, 1975 are both in 
force. 

The order shall extend tothe whole of the territory of India 
except the State of Jammu and Kashmir. . 

The order shall be in addition to and not in derogation of any 
order made before the date of this order under Clause (1) of Article 
359 of the Constitution. 

(No II/16013/1/75-S&P (D)-ID. 

S L.Khurana. Secy”. 

9. There is a strong controversy between the parties as to the true 
effect of this order. While according to the appellant this order suspends 
a pending proceeding to the limited extent of so far it is for the enforce- 
ment of the fundamental rights reterred to in the order, according to the 
respondents where the proceedings involves enforcement of such a right 
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all the proceedings must be suspended. Thus, according to Mr. Das who 
is appearing on behalf of the appellant the appellant’s application not 
being a proceeding for the enforcement of the fundamental rights speci- 
fied in this Presidential Order, the Order could in no way bar hearing 
and disposal of the same. Mr. Ginwalla, on the other hand, has con- 
tended that when the application was filed in a writ proceeding which it- 
self involves enforcement of the fundamental rights specified in the 
Presidential Order, the said writ proceedings being suspended by the 
Presidential Order, any application made therein being a part of the said 
proceeding must necessarily be suspended. A Full Bench decision of the 
Himachal Pradesh High Court in the case of (4) Raj Kumar v. Union of 
India, AIR 1976 HP 34 has held that an application of the present nature 
can well be entertained and disposed of notwithstanding the Presidential 
Order because according to the Full Bench : 


“An application for interim injunction or an application for vacat- 
ing or modifying it, not being a proceeding for enforcement of the 
rights claimed in the writ petition is not included within that directive 
( that is, the directive contained in Articles 358 and 359 (1) ). Merely 
because for the purposes of considering the grant of an interim injunction 
the court must consider whether the petitioner has a prima facie case on 
the merits does not mean that the grant of the interim injunction 
amounts to an adjudication or enforcement of the rights claimed by 
the petitioners”. 

10. The view so adopted by the Full Bench of Himachal Pradesh 
High Court clearly goes against the contention raised by Mr. Ginwalla 
and the view taken by the learned judge in the trial court. 


11i. That apart, the point now raised before us and which had its 
origin in a decision of Sabyasachi Mukharji, J. has since been concluded 
by a decision of the Appeal Court setting aside the decision of Sabyasachi 
MuKharji, J. That was the decision of the learned Chief Justice sitting 
with Mr. Justice S. K. Datta passed in (5) FMA 2633 of 1975, Union of 
India and Others v. Harish Chandra Agarwal disposed of on June 25, 1976. 
The reason assigned by the Appeal Court in setting aside the judgment 
of Sabyasachi Mukharji, J. is to be found in the case of (6) Kanhaiyalal 
Agarwala v. Union of India, 1976(1) CLJ 293 earlier disposed of by the 
same Bench. The reason assigned is as follows :— 

“Tt is well known that interim orders are given in aid of the main 
reliefs sought for in the action. If, therefore, it is not permissible to 
have enforcement of the tights under the said Articles during the 
period emergency in any action it is obvious that such rights also 
cannot be enforced temporarily within the period of emergency which 
will be the ‘effect of interim injunction. Accordingly, we are of the 
opinion that such injunction, which amounts to enforcement of the 
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aforesaid rights during the pendency of the proceedings though 
temporarily is not available during the period of emergency. There has 
been an argument that, as the proceedings for enforcement of such 
rights are suspended, if there has been an interim injunction enforcing 
such rights at the time of notification of the orders suspending such 

` rights, the proceeding cannot go on during the period of emergency 
with the result that the interim relief enforcing the rights under the 
said Articles would be and continued to be available to the com- 
plainants in the proceeding in spite of their suspension. The order 
suspending the proceeding for enforcement of fundamental rights does 
not amount to or imply suspension of the proceeding in respect of 
other rights which may also be sought to be enforced along with the 
tights suspended. Such proceedings and any injunction in respect 
thereof may continue if other rights are sought to be asserted. But 
-it cannot be said that by reason of the interim order such suspended 
rights will continue to be in force contrary to the provisions of the 
orders which suspended their enforcement. Accordingly, the interim 
orders which enforce such rights during the pas of emergency must 
nécessarily be suspended”. 


12. This decision goes entirely against the contentions raised by 
Mr. Ginwalla and hence Mr. Ginwalla contended very strongly before us 
that the view so taken is not based ona correct interpretation of either 
Article 359(1) of the Constitution or the Presidential Order made there- 
under. Mr. Ginwalla accordingly suggested that the point involved being 
of great importance should be referred to a larger Bench. 


13. We are conscious of the position that the above decision of 
this court is in a way inconsistent with the Full Bench decision of the 
Himachal Pradesh High Court referred to hereinbefore to the extent this 
court has held that the grant of any injunction on an interim application 
really amounts to enforcement of fundamental rights, infringement whereof 
is the subject matter of the dispute raised in the writ petition. But even 
then there is clear unanimity in both the views that an application of the 
present nature is quite maintainable and the Presidential Order cons- 
titutes no bar to such an application being entertained and disposed of on 
merits. When for reasons given hereinafter, the present application of 
the appellant is, in our view, maintainable we do not feel it necessary to 
make any reference to a larger Beneh as suggested by Mr. Ginwalla. We 
make it further clear that we are not recording any dissent from the view 
earlier taken by the Appeal Court and relied on by Mr. Das, nor is it 
necessary for us on the facts of the present case to make any reference 
to a larger Bench disagreeing with the views therein expressed. 


14. Onthe facts of the present case when the interim order was 
granted in favour of the respondent/petitioners the constitutional validity 
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of the provisions of the said Act and comparable rules framed thereunder 
‘were under challenge before the Supreme Court. In the case of Gammon 
India Limited v. Union ef India (supra) that challenge having been over- 
tuled and the Supreme Court having clearly held that the provisions of 
the Act and the comparable rules framed thereunder are not violative of 
either Article 19(1)(f)(g) or Article 14 of the Constitution, it must be held 
that prima facie there is no case for enforcement of any of the rights 
suspended by the Presidential Order. The Presidential Order made under 
Arti¢te 359(1) suspends the right of a person to move any court for en- 
forcement of the fundamental Tights specified in the order and simulta- 
neously suspends all proceedings for enforcement of such rights What 
is Suspended is limited to enforcement of fundamental rights specified. 
Such an order on the face of the provisions of Article 359(1) and the 
order made thereunder cannot and does not suspend the right to move 
any court for enforcement ef other rights or any proceeding for enforce- 
ment of such other rights. Reference may be made to the decision of 
the Supreme Court in the case of (7) Mohan Chowdhury v. Chief Commi- 
ssioner, Tripura, AIR 1964 SC 173. It is obvious, therefore, that a person 
aggrieved by infringement of any of his rights specified in the Order and 
tights other than those can well move any court for enforcement of those 
other rights though his right to move the court for enforcement of the 
rights specified in the Order be suspended. Similarly, if a proceeding is ` 
pending since before the Presidential Order for enforcement of both the 
types of such rights it would be quite open to such a person to give up 
his suspended rights for the time being and seek enforcement of other 
rights in that proceeding and seek for appropriate interim reliefs in that 
regard. The mere fact that he had earlier moved the court at a time 
when the Presidential Order had not been made claiming relief in respect 
of both the types of rights would not stand in the way of his exercising 
choice to enforce such rights the enforcement whereof has not been sus- 
pended. Here we are clearly of the opinion that the Presidential Order 
does not suspend the pending proceeding as a whole as contended by 
Mr. Ginwalla. Therefore, there is no reason why hearing of an appli- 
cation filed therein to vacate an interim order should be suspended be- 
cause of the Presidential Order, more so when it is made on the ground 
that prima facie the writ petition itself does not make out any case of 
infringement of any of the fundamental rights specified in the Order. 
Any contrary view, in our Opinion, may result in an undesirable conse- 
quence of the court being powerless to vacate or modify an interim order 
which had been obtained on grounds which have later been proved to 
be inconsequential or on frivolous or baseless complaints as to infringe- 
ment of rights suspended by the Presidential Order.We are, therefore, unable 
to accept the contention of Mr. Ginwalla that by the term “all proceed- 
ings” what is meant is the entire proceedings initiated on the writ petition 
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and not the proceedings limited to the enforcement of the rights 
suspended by the Presidential Order. On the terms of the Presidential 
Order and on the provisions of Article 359(1) of the Constitution, we must 
accept the contention of Mr. Das that the term “all proceeding” must 
necessarily mean different proceedings but all those limited to enforce- 
ment of the rights specified, and as such, the Presidential Order does 
not stand in the way of entertaining an application for vacating an inter- 
im order in a case where the applicants make out a clear case that there 
is no question of infringement of any right including the right suspended 
by the Presidential Order which prima facie would call for sustaining an 
interim order. 

15. In this view, this appeal succeeds and is allowed. The judg- 
ment and order under appeal passed by the learned judge in the trial 
court is set aside, The interim order passed by the said court on May 7, 
1973, is vacated. There will be no order as to costs. 

Roy, J. : I agree. 


P.R. 
[ CIVIL REVISIONAL J URISDICTION ] 
Before Mr. Justice Salil Kumar Datta and 
Mr, Justice Hirendra Nath Sen 
Decision : December 8, 1976 
Nirmal Kumar Banerjee ee ver ev iss Petitioner 
. Versus ‘ 
Panihati Co-operative Bank Ltd. & Ors. ... «Opposite parties* 


Bengal Co-operative Societies Act (21 of 1940) See. 1334— Appeal — 
Period of limitation for presentation of appeal— Whether time for obtain- 
ing certified copy of award will be excladed in computing period of limi- 
tation for filing appeal under Act.—Applicability of limitation Act by 
virtue of Sec. 29(2). a 

Limitation Act (36 of 1963), sec. 29(2). Scope of — Applicability 
Secs. 4 to 24 (inclusive) to Special or local laws in the absence of express 
exclusion by the special or local. law—Interpretation. 


There were certain disputes between the petitioner and the co- 
operative Bank and an award was made by a Board of Arbitrators in 
respect of the said disputes on 11.12.71 and was communicated to the 
petitioner on 21.12.71. The appeal against the said award was filed on 
16.2.72. The appellate authority, being the Co-operative Tribunal; was of 
opinion that under section 134 of the Bengal Co-operative Societies Act 
1940 read: with the Fourth Schedule thereunder, an appeal was to be 

*Civil Revision case no. 1403 of 1973 
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filed within a month from the date of communication of the award to the 
aggrieved party. As the instant appeal was filed out of time, it was 
barred by limitation and was summarily rejected. The Rule is against the 
order rejecting the appeal. 

HELD: Section 29(2) of the limitation Act 1963 indicates that 
where a provision of the period of limitation prescribed in any special 
or local law is different from the period prescribed under the limitation 
Act, such period shall be deemed to be the Provision, for the purpose of 
limitation, as if such period was the period prescribed by the schedule to the 
Act. It further provides that for the purpose of determining any period 
prescribed for any suit, appeal or application by any special or local law, 
Sections 4 to 24 (inclusive) shall apply, only in so far as, and to the 
extent to which, they are not expressly excluded by such special or 
focal law. Accordingly, if there is any specific provision excluding the 
operation of these sections in any local or special law those sections will 
cease to apply ta matters in connection therewith. 


The provisions of the Limitation Act 1963 are applicable to suits, 
appeals and applications before the courts. Those Provisions in respect 
of the period of limitation can be modified by any special or local law for 
Such proceedings before any court and unless expressly excluded, the pro- 
visions of Sections 4 to 24 (inclusive) will be applicable in all these pro- 
ceedings. In respect of proceedings before the Tribunals and Authorities 
other than courts, the Provisions of the Limitation Act would be applicable 
if they are expressly or impliedly extended to such proceeding by the 
special or local law under section 29(2) of the Limitation Act of 1963, 
The provisions of section 3 will apply with such modifications as may be 
provided in such special or local law and unless expressly excluded, the 
provisions of sections 4 to 24 (inclusive) shall also apply to such proceedings. 


Under the Provisions of seetion 133 A(2) of the Bengal Co-operative 
Societies Act 1940, the Tribunal shall hear appeals under the Act as 
specified in its Fourth Schedule and shall exercise all the Powers conferred 
upon the appellate courts by the provisions of Order 4! of the Code of 
Civil Procedure. In respect of such appeals the Co-operative Tribunals in 
exercising the powers of the ‘appellate courts wiil be governed by the pro- 
visions of the Limitation Act which are applicable to courts and accord- 
ingly section 29(2) of the said Act in respect of the provisions relating to 
appeals will be applicable when such application has not been expressly 
excluded by the Bengal Co- erative Aet save as regards the period of 
limitation for filling the appeal. The Tribunal accordingly will have the 
power to and will entertain an appeal subject to the Provisions of sec- 
tion 12 (2) of the Limitation Act excluding the period requisite for 
obtaining the copy of the award and its reasons Sought to be appealed from. 
Hence, the provisions of section 29(2) of the 1963 Act would be applicable 
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to appeals.under the Bengal Co-operative Societies Act 1940. 

The time requisite for obtaining the certified copy of the entire award 
should be excluded for computing the period of limitation under section 
12(2) of the Limitation Act in respeet of an appeal under the Bengal .Co- 
operative Societies Act 1940. 

Cases referred te : 

Q) K. Venkateswara Rao. v. Bekkam Narasimha Reddi, AIR 1969 
SC 872 
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(10) Sunit Paramanik v. Santipur Industria? Co-operative Soc. Ltd., 
(1972) 77 CWN 118 ` 
(11) Treasury Building Co.-op. Soc. Ltd. v. Sukumar Ganguly, (1975) 79 


CWN 573 
(12) Jijibhoy N. Surty v. T. S. Chettvar, (1928) ŁR 55 IA I61 : 32 
CWN 845 (PC) 
Kali Pada Sinha and Parimal Das i ae for the petttioner 
Bhabesh Chandra Mitter and J. Islam .-.for the opposite party no. i 
G. N. Roy and Biren Chakravarty... ae wes for the State 


The judgment of the Court was as follows :— 

Datta, J. : This Rule is directed against order dated 20.7.72 passed 
by the Assistant Registrar of Co-operative Societies, 24-Parganas (North) 
as the Co-operative Tribunal rejecting the petitioner’s appeal on the ground 
of limitation. It appears that there were certain disputes between the 
petitioner and others and the co-operative bank and an award was passed 
by a Board of Arbitrators in Dispute Case No. 342 of 1969-70 in respect 
of the said dispute. The award was made on 11.12.71 and was comm- 
unicated to the petitioner on 21.12.71. The appeal petition against the 
award was filed on 16.2.72. The appellate authority, the Co-operative 
Tribunal, was of the opinion that under section 134 of the Bengal Co- 
operative Societies Act, 1940 read with the Fourth Schedule thereof an 
appeal was to be filed within a month from the date of communication of 
the award to the person aggrieved. As this appeal was filed out of time . 
beyond one month from date of communication, it was barred by limi-~ 
tation and was summarily rejected. This Rule is against this order. After 
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the dismissal of the appeal, the petitioner filed a review petition against the 
order to the Government of West Bengal and the same was also rejected 
on March 30/31, 1975 by the Deputy Secretary, Co-operative Department 
of the Government. Both these orders are the subject matter of the 
challenge-in this Rule. . o 

2. Mr. Sinha appearing for the petitioner submitted that the appell- 
ate authority was in error in dismissing the appeal on the ground of limi- 
tation as the petitioner had applied for certified copy of the reasons of the 
award on 27.12.71 and the copies’ were available to him on 24.1.72. 
Accordingly, the petitioner was entitled to an exclusion of. the time so 
taken under provisions of section 12(2) of the Limitation Act, 1963. There 
is no dispute that if the time for copy is taken into account, the appeal 
would be in time. n 2% 

3. The first consideration is whether the provisions of Limitation 
Act, 1963 apply to proceedings before tribunals under the Act. Mr.’ 
Mitter appearing for the co-operative bank has referred to various deci- 
sions in support of his contention that the provisions of the Limitation Act 
have no application to the proceeding under the Bengal Co-operative 
Societies Act. Hehas referred to the decision in (1) K. Venkateswara 
Rao and another v. Bekkam Narasimha Reddi and others, reported in 
AIR 1969 SC 872 in which the court held that the Limitation Act cannot 
apply to proceedings like an election petition in the High Court inasmuch 
as the Representation of the People Act is a complete and self contained: 
Code which does not admit of the introduction of the principles or the 
provisions of law contained in the Limitation Act. Limitation Act, 1963 
States in its preamble that the Act is for consolidation and amendment 
of the law of limitation of suits and other proceedings and for other 
purposes . connected therewith. Section 29(2) of the Act is in the follow- 
ing terms : 

“Where any special or local law prescribes for any suit, appeal or 
application a period of limitation different from the period prescribed 
by the Schedule, the provisions of section 3 shall apply as if such 
period were the period prescribed by the Schedule and for the purpose 
of determining any period of limitation prescribed for any suit, appeal 
or application by any special or local Jaw, the provisions contained in 
sections 4 to 24 (inclusive) shall apply only in so far as, and to the 
extent to which, they are not expressly excluded by such special or 

_ local law.” f 
On perusal, the section would indicate that where a provision . of the 
period of limitation prescribed in any special or local law is different from 
the period under the Limitation Act, such period shall be deemed to be 
the provision for the purpose of limitation as if such period was the 
period prescribed by the Schedule to the Act. It further provides that 
for the purpose of determining any period prescribed for any suit, appeal’ 
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or application by any special or local law, sections 4 to 24 inclusive shall 
apply, only in so far as, and to the extent to which, they are not expressly 
excluded by such special or local law. Accordingly, if there is any specific 
provision excluding the operation of those sections in any local or special 
law those sections will cease to apply to matters-in connection therewith. 
It was aceordingly held in the decision of K.V. Rae that in view of the 
provisions of section 86(1) of the Representation of the People Act, the 
provisions of the Limitation Act would not be applicable. 

4. Mr. Mitter relied on the case of (2) Nityananda Joshi v. Life 
Insurance Corporation of India, reported in AIR 1970 SC 209 where the 
Court was considering the scope of Article 137 of the Limitation Act, 
1963. It was laid down there that this Article only contemplated appli- 
cations before the court as it was included in the Third Division of the 
Schedule to the Limitation Act of 1963 which related to applications 
only before the Court. Accordingly, provisions of Sections 4 and 5 of 
the Limitation Act were inapplicable to such applications before Labour 
Courts and the Scheme of the Limitation Act is that it only deals with 
applications to Courts. Mr. Mitter also referred to the decision in 
(3) Bando Banaji Mutalik v. Bhaskar Balaji Kulkarni, AIR 1972 Mysore 
311 in which it was held that in order to attract Section 29(2), the proc- 
eedings initiated under a special or local law must also be those which are 
legally capable of being instituted befere a court only. In coming to 
this decision, the court relied on the decision in Joshi’s case, we have 
just referred to. The next case referred to is (4) M/s. Capstan Meter: 
(India) Ltd, v. State of Rajasthan, reported in AIR 1974 Rajasthan 63, in 
which it was held that, inan application under Section 18 of the Land 
Acquisition Act, provisions of Section 12(2) has no application because it 
was neither an appeal nor an application for review. In (5) R. T. Chinn- 
aavenkatesh v. The Senior Regional Transport Officer and Licensing’ 
Officer of Mysore 4 and another, AIR 1976 Karnataka 69, it was held 
that Seetion 29(2) of the Limitation Act does not say that the provisions 
of the Limitation Act would be applicable to appeals filed under at axing 
statute. Hence itis not possible to apply by analogy the principles 
underlying Section 5 of the Limitation Act to appeals filed under Section 
15 of the Karnataka Motor Vehicles Taxation Act (35 of 1957). In this 
decision, the Court found that the provisions of the Limitation Act would 
be applicable only if it was stated in the relevant section that it would 
apply to taxing statute. In (6) Lakshmi Chand v. State of Rajasthan, AIR 
1976 Raj 197, it was held that the provisions of Section 5 of the Limita- 
tion Act would be applicable only to appeals and applications filed in a 
court of law within the strict sense of the term and cannot be invoked in 
cases of applications and appeals presented before the Tribunals which 
are not courts of law but are statutory bodies performing quasi-judicial 
functions. 
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5. Mr. Sinha referred us to the decision in (7) Malaji Rao ~. 
State of Madhya Pradesh, reported in AIR 1969 SC 953 in which 
the Court condoned the delay’ in filing the appeal on exclusion of the 
time taken for obtaining the copy of the judgment. It was provided in 
Section 34 of the Ryotwari Act provisions whereof were applicable to 
the case that subject to the provisions of Limitation Act in force at the 
time, no appeal shall be filed before the Board after the expiry of 90 
days. It was held that in hearing an appeal under the Act, the court 
must guide itself by the provisions of the Limitation Act in force for 
extension and computation of the period of limitation. The Court consi- 
dered the provisions of section 29(2) of the Limitation Act, 1908 and 
held that this section goes to show that unless excluded by the Jaigirs 
Act or Ryotwari Act Section 12 of the Limitation Act would be appli- 
cable to appeals filed before the Board of Revenue under any of the pro- 
Visions of these Acts. Mr. Sinha also referred to the case of (8) D. P. 
Mishra v. Kamal Narayan Sharma & Anr., reported in AIR 1970 SC 1477 
in which the court was considering a case under the Representation of 
People Act. It was held there that the period of limitation provided 
therein was a special law within the meaning of Section 29(2) and the 
period when the court was closed could be excluded in computing the 
period of limitation prescribed in Section 177A when the High Court 
is to hear the appeal as an appeal from original decree. In the case of 
(9) Magnuram v. Delhi Municipality, reported in AIR 1976 SC 105, 
it was held that under Section 29(2) of the Limitation Act, 1963, un- 
less there is express exclusion section 5 could be availed of for the pur- 
pose of extending the period of limitation by special or local law if there 
was sufficient cause for not presenting the application in Court within the 
period of limitation. In (10) Sunit Paramanic v. Santipur Industrial 
Co-operative Society Ltd., 77 CWN 118 a Bench decision of this Court 
. considered Section 29(2) of the Limitation Act, 1963. It was held that. 
by reason of the provisions of sub-section (2) of Section 29 of the 
Limitation Act, 1963, the period of limitation prescribed by the Co- 
operative Societies Act is to be deemed to be the period of limitation 
prescribed by the Limitation Act and the provisions of Sections 4 to 24 
would apply to the said period. In (J!) Treasury Building Co-operative 
Society Ltd., v. Sukumar Ganguly, 79 CWN 573, it was held that 
provisions of Section 29(2) of the Limitation Act, 1963 would apply 
to the peried of limitation prescribed under the Bengal Co-operative 
Societies Act and the provisions of Sections 4 to 24 of the Limitation Act 
will be applicable for computing the period of limitation in maintaining 
a suit under the Co-operative Societies Act. 


6. A review of the decisions indicate that the provisions of the Limi- 
tation Act, 1963 are applicable to suits, appeals and applications before 


372 Nirmal Kr. Banerjee v. Panihati Co-operative Bank Ltd. ee : 


the courts. These provisions in respect of the period of limitation can be : 


modified’ by any special or local law for such proceedings before any 
court and unless expressly excluded, the provisions of sections 4 to 24 
inclusive will be applicable in all these proceedings. In respect of pro- 
ceedings before the Tribunals and Authorities other than courts, the pro- 
visions of the Limitation Act would be applicable if they are expressly 
or impliedly extended to such proceeding by the special or local law. 
Under Section 29(2) Of the Limitation Act, 1963, the provisions of 
section 3. will apply with such modifications as may be provided in such 
special or local law and unless expressly excluded, the provisions of 
sections 4 to 24 inclusive shall also apply to such proceedings. 


7. Under the provisions of section 133A (2) of the Bengal Co- 


operative Societies Act, 1940 the Tribunal shall hear the appeals under 
the Act ds specified in its Schedule 4 and shall exercise all the powers con- 
ferred under the appellate court by Order 41 in the First Schedule ta the 
Code of Civil Procedure. In respect of such appeals the Tribunal called 
the Co-operative Tribunal, in exercising the powers of the appellate court 
will be governed by the provisions of the Limitation Act which are 
applicable to courts and accordingly section 29(2) of the said Act in 
respect of the provisions relating to appeals will be applicable when such 
application has not been expressly excluded by the Bengal Co-o operative 
Act save as regards the period of limitation for filing the appeal. The 
Tribunal accordingly will have the power to and will entertain an 
appeal subject to the provisions of section 12(2) of the Limitation Act, 

1963 excluding the period for obtaining copy of the award and its: rea-, 
sons sought to be appealed from. Thè Supreme Court also held that, 
when the Limitation Act has been made applicable, the provisions under, 
Section 29(2), unless otherwise excluded, shall be applicable to tribunals. 
like the Board of Revenue as was held in the decision, in Malaii Rao’s. 
case reported in 1969 SC 953. For all ‘these reasons, we . accept the, 
contention raised by Mr. Sinha and hold that the provisions of Section 
29(2) would be applicable to appeals under the Bengal Co-operative , 
Societies Act, 1940 as also held i in Sunit Pramanik’ $ case. 

8. Mr. Mitter has. next contended that there v was no ale that, 
certified copy of the, reasons of the award was to be annexed with the. 
Memorandum of Appeal. Accordingly, t the petitioner is not entitled to- 
‘avail of the time that was required for obtaining the certified copy. It 
may be that the certified copy is not, required to be filed along with the - 
‘appeal. But when reasons for the award have been given, a person aggri- - 
veved is entitled to know the findings, against him to consider his future . 
course of action whether to file an appeal, ,or other, steps should be taken . 
and, for such purpose, copy of the reasons was necessary to him which -- 
could ‘only: be obtained :from' the certified copy thereof. It was held in 
(12). Jijibhoy N; Surty .». T. S, Chettyar, 32 C.W.N, ‘845! by the Privy’ ' 


` 
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‘Counci! that Section 12 of the Limitation Act is unrestricted in its scope 
‘and is a positive enactment. It does not make the exclusion of the time 
requisite for obtaining the certified copies of the judgment and decree 
‘dependent upon these documents being required to be annexed to the 
Memorandum of Appeal by the rules of the Civil Procedure Code or the 
xules as amended by the High Court. In computing the period of limita- 
tion therefore such time shall always be excluded whether these documents 
are necessary to the presentation of the appeal or not. This ruling conclu- 
sively lays down that whether it is necessary that certified copies of the 
reasons of the award should be annexed to the Memorandum of Appeal 
or not, time requisite for obtaining the certified copies of these documents 
‘shall have to be excluded as plainly provided in Section 12(2). 


9. Mr. Mitter has further contended that the reasons of the award 
do not form any part of the award and, accordingly, the time taken for 
obtaining the certified copy thereof should not be excluded from computa- 
tion of the period of limitation. According to Mr. Mitter, it was not 
necessary for an aggrieved party to look into the reasons that might be the 
‘basis of the award. He could simply file an appeal! by stating that he was 
aggrieved by the award. This contention, in our opinion, cannot be accep- 
` ted by us, as it should always be open to the aggrieved party to know the 
reasons on which some findings are arrived at against him. Accordingly, 
for all these reasons, we are of the view that the time requisite for obtain- 
ing the certified copy of the entire award should be excluded for computing 
the period of limitation under section 12(2) of the Limitation Act, in 
respect of an appeal under the Bengal Co-operative Societies Act, 1940. 

19. As we have already indicated, there is no dispute that if such 

time is taken into consideration, the appeal is well within time, as provided 
in Section 134 fread with 4th Schedule, Item 7 of the Bengal Co-operative 
Societies Act, 1940. The appellate authority was, therefore, in error in 
exercise of its jurisdiction in rejecting the appeal on the ground of limita- 
` tion. 
i ‘11. For all these reasons, the impugned order of the Assistant 
Registrar rejecting the appeal cannot be sustained and is set aside. The 
other consequential orders are also set aside as they are based on the order 
rejecting the Memorandum of Appeal. 

22. The Rule is, accordingly, made absolute. We direct that the 
appeal be registered and be disposed of in accordance with law. There 
will be no order as to costs, Let the records be sent down at onge. 

Sen, J. : I agree. 
RR: 
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[ CIVIL APPELLATE JURISDICTION f 
Before Mr. Justice Sabyasachi Mukherji and 
Mr. Justice Murari Mohan Dutt 
Decision : January 19, 1977 
State of West Bezgal & Ors. ae soe we Appellants 
Versus 
Narendra Narayan Das wee pe .. Respondent” 
Civil Procedure Code (Act V of 1968), Or. 41, raie 27(1)—Scope of — 
Production of additional evidence at the appellate stage. 


Constitution of India— Art, 311(Z)—Sul-clause (e) of proviso, te 
clause (2) of Art. 311—Inexpedient to hold enquiry ia the interest of the 
security of State—Satisfaction of the Governor—Advice of the Cen- 
tral Council of Ministers— Distinction between in the interest of the 
security of State and security of State—Effect of Proclamation of the Pre- 


sident of India isswed in exercise of powers conferred by Article 356— 
Dismissal of Police Officer from service. 


The following are the main contentions of the respondent.— 


“(I1) Additional evidence produced at the appellate stage should not 
be allowed. 


(2) The impugned order was bad because in orderto be a valid 
order under sub-clause (c) of the Proviso to clause (2) of Art. 31T, the 
Governor was required to act on the advice of the Council ef Ministers 
but the impugned order was made without such advice. 


(3) As the Governor was acting as the delegate of the President 
in view of the Proclamation issued under Arts. 356 of the Constitution, the 
Governor was obliged to act, in exercise of his power under sub-clause 
(c) of the proviso to clause (2) of Art. 311 on the advice of the Centrak 
. Council of Ministers and that had not been done here. 


(4) Whether there are materials upon which the Governor could 
have been satisfied that it was inexpedient in the interest of the security 


of the State to hold an enquiry as contemplated undez clause (2) of 
Article 311 of Constitution. 


HELD: In the instant case, the additional meterials which ave soughs 
to be placed before the court by the supplementary affidavit should be 
allowed in evidence. It appears that the decision of the trial couré 
proceeded without examination of the relevant facts and circumstances 
of the case. This must have been due to the failure of the State to bring 
the relevant facts to the notice of the trial court. From the records 
produced it appears that in the instant case the Governor did not proceed 
on the basis of public interest. Here the main challenge is to the order of the 

*F M_A.T. no. 1330 of 1976 (Mandamus) 
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. Governor holding that it was not expedient in the interest of the security 
of the State to hold an enquiry as contemplated by clause (2) of Article 
31! of the Constitution. Ft is therefore necessary in order to satisfactorily 
examine such a contention Yo consider the materials upon which the Gov- 
ernor had acted. Hence it is necessary to admit the additional evidence. 

The Binding effect of a judicial decision does not depend upon 
whether a particular argument was considered therein or not provided the 
peint with reference to which an argument was subsequently advanced was 

- actually decided, 

When an order under sub-clause (cý of the Proviso to eélause (2) of 
Article 311 is made in exercise of administrative power by the executive 
åt is subject to judicial review. 

When powers are conferred on public authorities to exercise the same 
on certain conditions, the court will not readily defer to the conclusiveness 
of an executive authority’s opinion as te the existence of a matter of law or 
fact upon which the validity of the exercise of the power is predicated. 
Administrative decisions in the exercise of powers even if conferred in sub- 
jective terms must be made in goed faith and on relevant considerations. 
The Court can enquire whether a prudent man could have come to the 
decision in question without misdirecting himself on the iaw or the facts 
én any material respect. It is necessary for the court to find out whether 
conditions precedent to the exercise of the powers have any factual basis. 


In a society aspiring to be governed by the rule of law, the scope and 
extent of judicial review would depend not upon the question whether the 
Power is Statutery or constitutional but upon the terms of the grant of the 
power, If the power conferred is exercisable on fulfilment of certain 
conditions the exercise of such power is subject to the judicial review to 
the extent as indicated. In the instant case the impugned order was passed 
because the Governor was Statisfied that in the interest of the security of 
the State it was inexpedient to hold an enquiry as enjoined by clause (2) 
of Article 31! of the Constitution. It is therefore necessary to find out 
whether in fact the Governor had formed the required opinion. That 
requirement is fulfilled in the instant case. The order impugned states 
that the Governor was Satisfied, It is furthermore not in dispute in the instant 
case that the Governer was satisfied. 

The seope of judicial review in respect of administrative or executive 
order is well settled. The court is to examine whether the epinion or 
Satisfaction in question was formed bonafide. Secondly, the court must 
examine whether there were any materials relevant or germane to the 
question at issue. The court is however not concerned with the suffi- 
cieney of the materials or with the question whether on the materials avail: 
able the court would have formed the opinion or the same decision. It 
has been emphasised that there must be factual basis for the decision 
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taken or the satisfaction arrived at, By this requirement it is not obliga- 
tory to examine the truth er otherwise of the materials upon which the 
executive or the administrative authority acts. But what is required to be 
scrutinised is to see that there are in fact some materials relevant to the 
question upon which the authority concerned has acted. 


Therefore some materials must be there to indicate that in the in- 
terest of the security of the State it is inexpedient to hold such an enquiry,. 
more than this it is not required to be fulfilled. In otherwards, if there are 
materials which have relevant or rational connection with the questien of 
holding an enquiry as contemplated by clause (2) ef Article 311 of the 
Constitution in the interest of the security of the State and if ia fact the 
Governor or the appropriate authority has expressed the satisfaction er the 
opinion, then it is not further required that he should indicate why he con- 
siders that It was inexpedient in the interest of the security of the State 


to hold an enquiry as contemplated under clause (2) of Article 318 of the 
Constitution. 


. The expressions “security of the State” and “in the interest of” the“secu~ 
rity of the State” have different connotations, The expression used in sub- 
clause (c) of the proviso to clause (2) of Article 311 is the expression “in 
the interest of the seeurity of State” and not for the ‘security of State.” The 
meaning of the expression “‘in the interest of” is wider than the expression 
“security of State.” The expression “in the interest of” includes everything 
that even indirectly helps the security of the State. Actions which may not 
be for the security of the State can sitll be “in the interest” of the 
security of the state. Security of the State is different from law and order 
or public order but the maintenance of law and order as well as maintenance 
of public erder may be in the interest of the security of the State. There- 
fore, it can be said that the failure to maintain law and order or failure to | 
maintain public order might endanger not so much the security of the State: 
but the “interest of” the security of the State. Any attempt to change 
the government or to attack the persons who. oceupy the governmental posi- ` 
tions need not necessarily create any problem for the security ef the State 
but the attempt to undermine the forces who are charged with the respon- 
sibility of maintaining the integrity of the State might endanger the interest ` 
of the security of the State. 


Cases referred to :— - 
(1) Gouranga Karmakar ». State of West Bengel; an unreported decis- ` 


sion of Amiya Kumar Mookerji, J: dated 30.4. 104 in C.R. nos. 2329 
31 (w) of 1971 


(2) Sundar Lal and Sox y. Bhasst Handi eraft (P) Lid. AIR 1968 
SC 406 : (1968) 1 SCR 608° 
(3): K. Venkatramiah y. Seethurama Reddy, AIR 1963 SC 1526 
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(4) ‘Shamsher Singh v.-State of Punjab, AIR 1974 SC 2192: 1974(2) 
"-  §CC 831 
(5) Mrinal Kanti Das Barman vy. State of West Bengal, 1976 (1) CLI 
571 
(6) Somawanti y. State of Punjab, AIR 1963 SC 151 
(7) Union of India v. J. N, Sinha AIR 1971 SC 49 : 1970(2) SCC 458 
(8) Barium Chemical v. Company Law Board, AIR 1967 SC 295 
(9) Rohtas Industriesy. S. D. Agarwal, AIR 1969 SC 707: 1969 (1) 
SCC 325 
(10). M. A. Rashed y. State of Kerala, AIR 1974 SC 2349 : 1974 (2) 
: SCC 687 
(11) Calcutta Discount Co. Ltd. v. Income-tax Officer, AIR 1952 Cal 
606: 41 ITR 191 ` 
(12} Ramnandan v. State, AIR 1959 All 101 
(13) Kedar Nath v. State of Bihir, AIR 1962 SC 955 
(14) ~ Ramji Lal Modi v. State of U. P., AIR 1957 SC 620 
Dipankar Gupta, Advocate General, S. B. ‘Mukherjee, Jr. Standing 
Counsel and Paritosh Mukherjze eae ... for the Appellants 
Somnath Chatterjze and Rathindra Nath Bhatiacharies.. for the Respondent 

The judgment of the Court was as follows :— 

_Mukherji, J.: Narendra Narayan Das joined as a constable in the 
Calcutta Police Force in a temporary capacity on or about 9th of May, 
1940. Three years later he became permanent. He became an active 
member of the Calcutta Police Association which was alleged to have 
been formed by the Policemen to look after the needs of all ranks of the 
Calcutta Police. In course of time said Narendra Narayan Das became 
the Joint Secretary- of the said Association in the year 1954-55. When he 
was the Joint secretary of the .said Association on or about 10th of Dece- 
mber, 1954 the police force went on hunger strike on certain alleged dem- 
ands. Narendra Narayan Das as the joint secretary took an active part 
in the same. It is alleged by Narendra Narayan Das that he incurred the 
displeasure of the authorities concerned thereby. He was dismissed frors 
service by virtue of Article 311 :(2) (c) of the Constitution. Thereafter, on 
8th of February, 1955.Narendra Narayan Das was served with an order 
of externment from Calcutta under clause (a) of sub-section (1) of section 
21 of the West Bengal Security Act, 1950. He moved an application 
under Article 226 of the Constitution which was ultimately withdrawn on 
the 11th of July, 1955 and the rule nisi was discharged. In 1967 the 
United Front Ministry came to power in West Bengal. Narendra Narayan 
Das preferred a memorial against his order of dismissal. It is alleged 
that he was assured that his case would be considered sympathetically by 
the government. Thereafter, the Governor of West Bengal dismissed the 
said ministry and it was followed by another ministry known as P.D.F. 
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Ministry. Thereupon, on the 23rd of December, 1967 Narayan Das was 
detained under Preventive Detention Act, 1950. It was alleged in the 
grounds for the said detention that he had distributed highly inciting 
Bengali leaflet captioned ‘Police O Shasastra Bahinir Prati Abedan” to 
different policemen in Calcutta urging them to refrain from taking action 
against the members and supporters of United Front and thereby inciting 
them to rise against the Ministry and had also cited the examples of Naval 
Mutiny of 1949 with a view to tamper with the loyalty of the Police force. 
Ultimately, the matter came up before-the Advisory Board and Narendra 
Narayan Das was released by the government because it was stated that 
there was no ground for detention. In 1969 after the election the United 
Front Ministry came to power in West Bengal. Thereafter, by an order 
dated 15th of September, 1969 Narendra Narayan Das was reinstated in 
the Calcutta Police Force with immediate effect. On 31st of October, 1970, 
he was dismissed by the Governor on the ground that he was unsuitable 
for retention in service and it was further stated that the Governor was 
satisfied that in the interest of the security of the State it was not expedient 
to hold an enquiry into the charges against him under sut-2lause (c) of 
the proviso to clause (2) of Article 311 of the Constitution. Narendra 
Narayan Das moved an application under Article 226 of the Constitution 
challenging the said order of dismissal and on 27th of November, 1976 a 
rule nisi was issued and certain interim orders were passed. The rule 
ultimately came up for hearing before Amiya Kumar Mookerji, J. and by 
an order passed and judgment delivered on the 3rd of May, 1976 the 
learned Judge has made the rule absolute in view of his judgment dated 
30th of April, 1976 in (1) C.R. No. 2329-31 (W) of 1971 (Gouranga Karm- 
akar v. State of West Bengal) and the order of dismissal passed by the 
Governor was set aside. This appeal arises from the said judgment and 
order of Amiya Kumar Mookerji, J. dated 3rd of May, 1976. 

2. When the appeal came up for hearing on the 10th of November, 
1976 learned Advocate General, who was then the learned Standing 
Counsel for the State, submitted before us that he should be allowed to 
place the records upon which the impugned order was passed. It was 
urged before us that the facts of the instant case were different from the 
facts in the case of -Gouranga Karmakar referred to in the decision of the 
learned trial Judge. It was, further, urged that in the case of Gouranga 
Karmakar the learned Judge had proceeded on the basis that the Inspeetor 
General of Police had stated that it was not in the public interest to hold 
the enquiry. The learned Judge was of the view that public interest was 
different from the requirement of sub-clause (c) of proviso to Article 311(2) 
of the Constitution. Furthermore, it was urged that the actual grounds 
referred to in the records in the case of Gouranga Karmakar were different 
from the grounds in the instant case. We gave the learned Standing 
Counsel leave to file supplementary affidavit on the 10th of November, 1976 
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annexing the copies of the records he intended to rely. But inasmuch as 
the delayed consideration of the materials by the Court was due to the 
failure on the part of the government to produce relevant records at the 
proper time we were of the opinion that in the interest of justice the res- 
pondent Narendra Narayan Das should be entitled to the benefit that the 
respondent had received and was receiving under the orders of the Court 
irrespective of the result of the appeal. We ordered accordingly. We also 
gave leave to the respondent to file supplementary counter-affidavit dealing 
with the allegations made by the State in this case. Before we deal with 
the merits of the contentions urged in this appeal we have to note that 
learned Advocate on behalf of the respondent has urged that we should . 
not permit the appellant to rely on the additional materials sought to be 
placed by the supplementary affidavit. Learned Advocate submitted 
that the appellants took a chance and did not produce the relevant mate- 
rials before the learned trial Judge and proceeded before the learned trial 
Judge on the basis that the facts of the instant case were similar to the 
facts in the case of Gouranga Karmakar. Furthermore, it was urged on 
~ behalf of the respondent that in the instant case the State had already 
filed an affidavit-in-opposition indicating the meterials on which the im- 
pugned action had been taken. Therefore, it was submitted that there 
was no scope for permitting additional evidence at this stage. It was 
argued that no grounds had been made out for admission of additional 
` evidence. In this connection reliance was placed on the observations of 
the Supréme Court in the case of (2) Sundarlal and Son v. Bharat Handi- 
crapts Pvt. Ltd., AIR 1968 SC page 406. Weare, however, of the opinion 
that in the instant case such additional materials which have been sought 
to be placed before the Court by the supplementary affidavit pursuant to 
the leave granted on the 10th of November, 1976 should be allowed in 
evidence. It appears to us that the decision of the learned trial Judge 
proceeded without examination of the facts and circumstances of the case. 
This must have been due to the failure on the part of the State to bring 
the facts and circumstances of the case to the ‘notice of the learned trial 
Judge. In the application under Article 226 of the Constitution the records 
were called for and the records of this case were not examined or placed 
before the learned trial Judge. The records of this case are relevant mate- 
rials as are apparent from the facts of the instant case. From the records 
produced as it appears that in the instant case the Governor did not 
proceed on the basis of public interest. The Supreme Court in the case 
of (3) K. Venkatramiah v. Seethurama Reddy, AIR 1963 SC page 1526 
observed that under Rule 27(1) of Order 41 of the Code of Civil Procedure 
the appellate court had the power to allow additional evidence not only if 
it required such evidence to enable it to pronounce judgment, but also for 
any other substantial cause. There might well be cases where even though 
the Court found it possible to pronounce judgment on the state.of record 


380 State of West Bengal v. Narendra Narayan Das [1977(1)CLI 


as it was and so it could not be strictly said that it required additional 
evidence to enable it to pronounce judgment, it still considered that in the 
‘interest of justice something which remained obscure should be filled up 
so that it could pronounce its judgment ina more satisfactory manner. 
Such a case will be one for allowing additional evidence for other substan- 
tial cause under rule 27(1)(b) of Order 41 of the Code of Civil Procedure. 
Such requirement of the Court is not likely to arise unless some inherent 
lacuna or defect becomes apparent by an examination of the evidence. 
It may well be that the defect may be pointed out by a party or that a 
party may move the Court to cure the defect but the requirement must 
be of the Court upon its appreciation of the evidence as it stands. In 
the instant case the main challenge is to the order of the Governor hold- 
ing that it was not expedient in the interest of the security of the State to 
hold an enquiry as contemplated by Clause (2) of Article 311 of the Cons- 
titution. It is, therefore necessary in order to satisfactorily examine this 
contention to consider the materials upon which the Governor had acted. 
For the aforesaid reasons, we are of the opinion, that such additional 
materials should be admitted in evidence, in the facts and circumstances 
of this case. 


3. On behalf of the respondent it was contended that the impug- 
ned order in question was bad because in order to be a valid order under 
sub-clause (c) of the proviso to clause (2) of Article 311 of the Constitu- 
tion the Governor was required to act on the advice of the Council of 
Ministers. Reliance in this connection was placed on the observations of 
the Supreme Court in the case of (4) Shamsher Singh v. State of Punjab, 
AIR 1974 S.C. page 2192 and reliance was placed on the observations of 
the Court at page 2198, paragraph 30 of the report. It was, further, urged 
that as the Governor was acting as the delegate of the President in view of 
the proclamation issued under Article 356 of the Constitution the 
Governor was obliged to act, in exercise of his power under sub-clause 
(c) of the proviso to clause (2) of the Article 311 of the Constitution, on 
the advice of the Central Council of Ministers. It was, therefore, urged 
that the action of the Governor was invalid in the instant case. We are, 
however, unable to accept this contention on three grounds. Firstly, it 
has not been alleged as a matter of fact that no advice was sought for or 
obtained from the Central Council of Ministers by the Governor who was 
acting in the instant case. Therefore, the factual basis for urging this 
contention is not there in this case. Secondly, it appears that in the case 
of (5) Mrinal Kanti Das Burman v. State of West Bengal and ors., 1976(1) 
Calcutta Law Journal Page 57! it has been held that the Governor of 
West Bengal was competent to arrive at the satisfaction where in the 
interest of the security of the State it was not expedient to hold any 
enquiry under Article 311 (2) of the Constitution. Itis true that this 
argument was not considered and was not urged in the case of Mrinal 
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Kanti Das Burman v. State of West Benga! (supra) but the binding effect 
of a decision does not depend upon whether a particular argument was 
considered therein or not provided the point with reference to which an 
argument was subsequently advanced was actually decided. See the 
decision of the Supreme Court in the case of (6) Sonawanti v. State of 
Punjab, AIR 1963 S.C. page 151 at page 160, paragraph 22 of the report. 
Thirdly, we are unable to accept the contention on merits. As have been 
noticed before the impugned order was passed on 3ist of October, 1970. 
On the 19th of March, 1970 the President of India in exercise of the powers 
conferred by Article 356 of the Constitution had issued a proclamation 
Stating that he was satisfied that a situation had arisen in the State of 
West Bengal in which the government of the State could not be carried on 
in accordance with the provisions of the Constitution of India. By virtus 
of ‘that proclamation the President had assumed to himself as the Presi- 
dent of India all the functions of the Government of the State and all 
powers ‘vested in or exercisable by the Governor of the State. The 
President had also made certain incidental and consequential provisions 
for giving effect to the proclamation. The President had on the same 
date issued another order directing that all the functions of the Gover- 
nment of the State of West Bengal and all the powers vested in or ex- 
ercisable by the Governor of that State under the Constitution or uader 
any law in force in the State would subject to the superintendence, direction 
and control of the President of India be exercisable also by the Governor 
of that State. In issuing the Proclamation under Article 356 of the 
Constitution and in making incidental and consequential provision and 
in delegating the functions the President acts on the advice of the 
Central Council of Ministers. This position is well established by the 
decision of the Supreme Court in the case of (4) Samser Singh v. State 
of Punjab, AIR 1974 S. C. page 2192. Therefore when the President 
under Article 356 of the Constitution assumed to himself all the func- 
tions of the Government of the State and all the powers exercisable by 
the Governor of the State and thereafter delegated those functions and 
powers to the Governor the President was acting on the advice of the 
. Council of Ministers. Therefore, the Governor in discharging his func- 
tions under sub-clause (c) of the Proviso to clause (2) of Article 31i 
of the Constitution was acting by virtue of the delegation made to him 
on the advice of the Council of Ministers. Actions taken by the Gover- 
nor further were subject to the superintendence, direction and con- 
trol of the President and such superintendence direction or control by 
the President had to be on the advice of the Council of Ministers. In such 
circumstance there was,in our opinion,no further scope for the Governor, 
in exercising his functions under sub-clause (c) of the proviso to clause (2) 
of Article 311 of the Constitution to obtain the advice of the Council of 
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Ministers. In the aforesaid view of the matter we must reject the con~ 
tention that the impugned order passed by the Governor was bad because 
he had not obtained the advice of the Council of Ministers. ` 


4. The main contention that requires consideration in the instant 
appeal, is, whether there were materials upon which the Governor could 
have been satisfied that it was inexpedient in the interest of the security of 
the State to hold an enquiry as contemplated under clause (2) of Article 
311 of the Constitution. Article 310(1) of the Constitution enjoins that 
except as provided by the Constitution the tenure of office of persons serv- 
ing the Union or the State shall be during the pleasure of the President or 
the Governor respectively. But this pleasure doctrine is subject to the 
rules and laws made under Article 309 as well as to the conditions pres- 
cribed under Article 311 of the Constitution. Reference in this connec- 
tion may be made to the decision of the Supreme Court in the case of (7) 
Union of India v. J. N. Sinha & ors., AIR 1971 SC page 40 Clause (2) 
of Article 311 deals with the manner in which a person holding the 
civil post shall be given reasonable opportunity of being heard before 
he is dismissed, removed or reduced in rank. The provisos to clause (2) 
deals with certain exceptions. In cases covered by the provisos a gover- 
nment ‘servant may be dismissed, removed or reduced in rank with- 
out informing him of the charges against him or giving him reasonable 
opportunity of being heard or of making any representation on the pen- 
alty proposed. We are concerned in this case with clause (c) of the 
proviso to clause (2) of Article 311 of the Constitution. In our opinion 
an order under Article 311 (2) proviso (c) is an exercise of the administra- 
tive power by the executive and, therefore, must be subject to judicial 
review in the manner as other discretionary powers of the executive auth- 
orities. See in this connection (8) Barium Chemical v. Company Law 
Board, AIR 1967 SC 295; (9) Rohtas Industries v. S. D. Agarwal, AIR 
1969 SC. page 707, (10) M.A. Rasheed and others v. State of 
Kerala, AIR 1974 SC 2349 and (11) Calcutta Discount Co. Ltd. v. 
Income-tax Officer, 41 ITR page 191. Where powers are conferred 
on public authorities to exercise the same on certain conditions the courts 
will not readily defer to the conclusiveness of an executive authority’s 
opinion as to the existence of a matter of law or fact upon which the 
validity of the exercise of the power is* predicated. Administrative decis- 
ions in exercise of powers even if conferred in subjective terms must be 
made in good faith and on relevant consideration. The courts-can enquire 
whether a reasonable man could have come to the decision in question 
wihout misdirecting himself on the law or the facts in any material respect. 
It is necessary for the courts to find out whether conditions precedent to 
the exercise of the power have any factual basis. (See in this connection 
the observations of the Supreme Court in the case of (10) M. A. Rasheed 
& ors. v. State of Kerala, AIR 1974 SC page 2249). On behalf of the 
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appellants it was contended by the Advocate General that the exercise of 
Constitutional power such as the power under proviso (c) of clause (2) 
of Article 311 of the Constitution was not subject to judicial review. It 
was submitted that the ratio of the aforesaid decision must be confined to 
the question of exercise of statutory power.: We are unable to accept this 
contention. In a society aspiring to be governed by the rule of law the 
Scope and extent of judicial review would depend not on the question whe- 
ther the power is statutory or constitutional but on the terms of the grant 
of the power. If the power conferred is exercisable on fulfillment of certain 
conditions the exercise of such power is subject to judicial review to the 
extent indicated above. In the instant case the impugned order was passed 
because the Governor was satisfied that in the interest of the security of 
the State it was not expedient to hold an enquiry as enjoned by clause (2) 
of Article 311 of the Constitution. It is, therefore, necessary to find out 
whether in fact the Governor had formed that opinion. That require- 
ment is fulfilled in the instant case. The order impugned states that 
the Governor was satisfied. It is, furthermore, not in dispute in the 
instant case that the Governor was satisfied. 

5. The next question, is, whether there were any materials rele- 
vant or germane, available to the Governor because of which he could 
have been satisfied that in the interest of security of State it was not 
expedient to hold an enquiry as contemplated under clause (2) of Article 
311 of the Cnnstitution. The scope of judicial review in respect 
of administrative or executive order of this nature is well settled. 
The court must examine whether the Opinion or satisfaction in question 
was formed bonafide. Secondly the court must examine whether 
there were any materials relevant or germane to the question at issue, 
The court however, is not concerned with the sufficiency of the materials 
or with the question whether on the materials available the court would 
have formed the same decision or the same opinion. It has been empha- 
sized that there must be factual basis for the decision taken or the satis- 
faction arrived at. By this requirement it is not obligatory to exa- 
mine tke truth or otherwise of the materials upon which the executive or 
the administrative authority acts. But what is required to be scrutinised 
is to see that there are in fact some materials relevant to the question upon 
which the authority concerned has acted. In the instant case as men- 
tioned hereinbefore originally an affidavit was filed on behalf of the 
respondent. The said affidavit was affirmed by Subhas Chandra 
Goshain who was the Deputy Commissioner of Police, Enforce- 
ment Branch at the relevant time. After referring to the facts of the 
respondent joining the police force and the termination of his 
services in 1955 and reinstatement in 1969, the deponent has stated 
in paragraph 18 of the affidavit that the Governor had called for the 
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entire record of the services of the respondent and had carefully perused 
the whole record and he was satisfied that in the interest of the security’ 
of the State it would not be expedient to hold an enquiry. As mentioned 
hereinbefore pursuent to the leave granted by 10th of November, 1976 
Sm. Leena Chakraborty, Deputy Secretary (Home, Police Department) has 
affirmed a supplementary affidavit on 18th of November 1976. In the said 
affidavit she has annexed (i) a communication dated 22nd of Novembcr, 
1970 from Sri R. K. Gupta the then Commissioner of Police, Cal- 
cutta, (ii) Sri B. R. Gupta, the then Secretary, Home Department along 
with the reference note. She has also annexed a note dated 23rd of Octo- 
ber, 1970 recorded by Sri K. G. Basu, the then joint Secretary, 
Home Department. In the letter dated 22nd of October, 1970 the Com- 
missioner of Police, Calcutta wrote to the Secretary, Home Depart- 
ment, Government of West Bengal that during the proceeding few months 
10 officers and men of the Calcutta Police had been murdered by Naxa- 
lities. He has referred to the fact that subversive and anti-national ele- 
ments were in the police force who should be weeded out. He referred to 
three police personnel and one of them was constable Narendra Narayan. 
Das, respondent herein. He accordingly recommended dismissal of the 
said three persons under Article 311 (2) (c) of the Constitution. In the 
reference note annexed to the letter the part records were referred to as we 
have set out hereinbefore and thereafter it was mentioned that in June, 
1970 the respondent was learnt to be maintaining a secret link with 
one Swades Mitra, a known Naxalite leader of Ashit Sen’s Group and 
a dismissed Constable of the Calcutta Police Force. In the note of 
Sri K. G. Basu dated 23rd of October, 1970 more of less the same 
facts were re-iterated and he recommended that under proviso (c) 
of clause (2) of Article 311 of the Constitution it was inexpedient to 
hold an enquiry under clause (2) of Article 311 of the Constitution. 
Learned Advocate for the respondent contended that it was necessary 
before any action under proviso (c) to clause (2) of Article 311 of the 
Constitution was taken that there should be materials for dismissal of 
a government servant and, secondly, there should be materials which 
should indicate that it was inexpedient to hold an enquiry in the interest 
of the security of the State and there should be further indication by the 
appropriate authority as on which materials and on what grounds he 
considered that in was inexpedient to hold an enquiry in the interest of the 
security of the State. The true position, in our opinion, is that there 
should be materials for dismissal. Such materials need not be concerned 
with the question of the security of the State. It was not argued before 
us that there were no materials for dismissal of the respondent. There 
must, further, be materials germane to the question that an enquiry as 
contemplated under clause (2) of Article 311 of the Constitution was 
inexpedient and such inexpediency was in the interest of the security 
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of the State. Therefore there must be some materials to indicate 
that in the interest of the security of the State it is inexpedient to 
hold an enquiry ; more than this is not required to be fulfilled. If 
there are materials which have relevant or rational connection with the 
question of holding an enquiry as contemplated by clause (2) of Article 
311 of the Constitution in the interest of the security of the State and 
if in fact the Governor or the appropriate authority has expressed the 
satisfaction or the opinion then it is not further required that he should 
indicate why he considers that it was inexpedient in the interest of the 
security of the State to hold an enquiry as contemplated under clause (2) 
‘of Article 311 of the Constitution. The expressions “security of state” 
and “in the interest of the security of state? have different connota- 
tions. The expression used under proviso (c) to clause (2) of Article 
311 is the expression “in the interest of the security of state” and not 
“for the security of the State’. The meaning of the words “‘in the 
interest of” are wider than simply the expression “security of the state”. 
The expressions -“in the interest of” include everything that even indi- 
rectly help the security of the State. In tbis connection reference 
may be made to the observations of Mr. Justice Desai and Mr. Justice 
Gurtu in the Full Bench decision in the case of (12) Ramnandan v. 
State, AIR 1959 Allahabad, page 101. Though the aforesaid decision 
was reversed by the Supreme Court in the case of (13) Kedar Nath v. State 
of Bihar, AIR 1962 SC. 955, the aforesaid observations were not dissented 
from. See also in this connection the observation of the Supreme Court 
in the case of (14) Ramji Lal Modi v. State of U. P., AIR (1957) SC 620. 
Actions which may not be for the security of State can still be “in the 
interest’? of the security of State. Security of State is different from law 
and order or public order but maintenance of law and order as well as 
maintenance of public order may be in the interest of the security of State. 
‘Therefore, it can be said that failure to maintain law and order or fail- 
lure to maintain public order might endanger not so much the security of 
the State but the “interest of” the security of the State. Attempt to change 
the government or to attack the persons who occupy the governmental 
positions need not necessarily create any problem for the security of 
the State but attempt to undermine the forces who are charged with 
responsibility of maintaining the integrity of the State might endanger 
the interest of the security of-the State. It is apparent from the facts 
placed before us that the respondent was alleged to be maintaining a 
secret link with the Naxalities. The expression “Naxalities” has come 
in vogue recently and it connotes not those who only believe theoriti- 
cally in extreme revolutionary social, political or economic theories but 
who are believers in the over-throw of the government by violence and by 
extra-constitutional methods. As a matter of fact it is in this light that 
the expression ‘Naxalite’ has been used in the instant case. If one bears 
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in mind the statement that 10 police officers and men of the police force 
were killed by these Naxalities it is in that sense that the concerned au- 
thorities have used the expression “‘Naxalities”. The respondent was 
alleged to have maintained secret link with these people. By the use of 
the expression “secret link” it is apparent that the respondent is alleged 
to be maintaining clandestine and improper contact. An enquiry into 
the conduct of such a person might well require revealing informations 
about the method of obtaining informations about the respondent and 
would perhaps lead to the revealation of the sources of contacts through 
which informations about the respondent was obtained and would per- 
haps also reveal the state of discipline in the police force. Such reve- 
alations would adversely affect the morale of the police force. Such 
revealtions, which would be necessary if an enquiry under Ariticle 311 (2) 
of the Constitution is held, would not be in the interest of the security of 
the State. Such revealations might undermine the efficiency and ‘discipline 
of the forces charged with maintenance of the security of the State. It 
cannot be doubted that police force is concerned with the security of the 
State ‘because the security of the State can be threatened both by external 
as well as internal factors. If in those circumstances, the Governor has 
formed the opinion that it was not expedient to hold an enquiry as con- 
templated under clause (2) of Article 311 of the Constitution, in our 
-opinion, it cannot be said that the Governor has acted without any ma- 
terials or without any relevant or germane materials. As mentioned 
hereinbefore we are not concerned with the propriety of the decision as 
such nor with the sufficiency of the materials. 

6. In the aforesaid view of the matter, we are of the opinion, that 
the challenge to the impugned order cannot, therefore, be sustained. In 
the premises, this appeal is allowed and the judgment and order of A. K. 
Mookerji, J. dated 3rd of May, 1976 are hereby set aside and the rule nisi 
issued in this case is discharged. All interim orders are vacated without 
prejudice to the benefits already received by the respondent. In the facts 
and circumstances of this case there will be no order as to costs. i 
Operation of this order is stayed for a period of four weeks from 
date. ë 

Dutt, J.: I agree. 

S.P.M. 
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{ CONSTITUTIONAL WRIT JURISDICTION } 
Before Mr. Justice Chittatosh Mookerjee 
Decision : March 14, 1977 
Bidya Bhusan Mahapatra & Anr. is is Petitioners 


Versus 

State of West Bengal & Ors. “33 ia ... Respondents* 

West Bengal Land Reforms Act 1955 (10 of 1956), Secs. 54 & 14T— 
Return filed under prescribed Form 7A—Determination by Revenue Officer— 
Order made under Sec. 14T is appealable—Writ application whereby the 
order was challenged—Preliminary objection taken—Maintainability of 
writ application—Alternative remedy by way of appeal being available— 
Writ application is premature. 


Balaram, since deceased, filed a return in From 7A as prescribed 
under section 14T of the W.B. Land Reforms Act 1955 read with Rule 
14C of the 1955 Rules. The petitioners are the sons of Balaram. The 
Revenue Officer by the impugned order allowed the raiyati family 
to retain only 17.30 acres of non-irregated land and 1.42 acres of 
orchard. The petitioners challenged the said order made under section 
14T (3) of the Actin a writ petition. They also prayed for interim 
orders. The petitioners were directed to serve copies of the writ peti- 
tion and all doéuments in support of the prayer for interim orders upon 
the respondents. The Respondents raised a preliminary objection. No 
interim order should be made as the writ petition itself was not main- 
tainable. The W. B. Land Reforms Act has provided for remedies in 
the alternative in such cases. The order complained of is appealable 
-under section 54 of the Act. No appeal was filed. 


HELD: Unless a right of appeal is clearly given by the statute, it 
does not exist. The right of appeal being a creature of the statute, its 
scope is to be determined by a reference to the provisions of the statute 
conferring it. Thus, the right of appeal conferred by a statute is a part of 
the substantive law and not of procedural law. 

“Section 54 of the Act confers a right of appeal against the orders of 
the officers mentioned therein. The said section starts with a non-obstante 
provision, Subject to that exception, Section 54 provides that ‘an appeal’ 
shall lie from the order made by the officer mentioned therein. The eppel- 
late authority has also been specified. The expression “an appeal shall lie” 
means that an appeal may be presented or filed. The language used in 
section 54 is nearly similar to the language of seetion 96 of the Code of 
Civil Procedure. But section 54 provides for one appeal only. Sub- 
Sectlon (4) of Section 54 provides that an order made in appeal shall 
be final. Section 35 prescribes the periods of limitation for “appeals 
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under section 54. In the present canes the expression “under” means 
“by virtue” of Section 54. .Thus the legislature his recognised that 
section 54 has created the right to present appeal ogainst an order 
made by the officer mentioned therein. The opening .words ‘subject 
to” refer to the special provisions relating to appeals contained elsewhere 
in the Act. Such special provisions would override the general Provisions 
of section 54, 

Section 54 should be interpreted as the general provision of appeal 
. against orders made under the provisions of the 1955 Act. 

The only effect of commission to make any special provision relating 
to applicability of the orders made under section 14T is that the general 
Provisoins for preferring appeals under section 54 would be attracted. That 
being so, it may be stated that section 54 creates a substantive right of 
appeal against the orders made under Section 14T of the W. B. Land 
Reforms Act. 

The instant writ application isnot maintainable at this stage and 
as such there ‘cannot be any question for granting interim injunction. 


Sushanta Kumar Kundu ae of for the petitioners 
Kalyanmeoy Ganguli and Pradipta Roy wee PN for the respondents 
The judgment of the Court was as follows :— 


The petitioners are the sons of deceased Balaram Mahapatra of 
village Beruabaid, P.S. Raipur, district Bankura. During his lifetime 
Balaram Mahapatra had filed a return in Form 7A in terms of Section 
14T of the West Bengal Land Reforms Act, 1955 read with Rule 14C of 
the West Bengal Land Reforms Rules. The Revenue Officer, Sarenga 
Settlement ‘C’ Camp, P. S. Raipur, district Bankura had directed for 
scrutiny and verification of the said return submitted by Balaram Maha- 
patra. ; 
2. In the meantime Balaram Mahapatra died and the Revenue 
Officer directed issue of notices to all members of Balaram Mahapatra’s 
family. Harish Chandra and Sibesh Chandra Mahapatra, two sons of 
Balaram Mahapatra appeared in the said proceeding claiming that they 
were separate from their father Balaram Mahapatra and that they enjoyed 
their properties separately. They contended that they could not be con- 
sidered as members of their father’s family. The Revenue Officer, Saren- 
ga Settlement ‘C’ Camp refused to accept this submission. He held that 
Balaram Mahapatra and his family would be entitled to retain 17.30 
-acres of non-irrigated land and 6.92 acres of orchard. The Revenue 
' Officer recorded that some lands belonging to the raiyati family were not 
-shown in the return submitted by Balaram Mahapatra. The petitioners 
were asked to again exercise their option. The Revenue Officer by his 
order dated 21st August, 1976 recorded that no option had been filed. 
He allowed the raiyati family to retain 17.30 acres of non-irrigated land 
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{equivalent to 7 hectors) and 1.42 acres of orchard (equivalent to 5.7464 
hectore). A separate schedule of vested lands was also prepared. 

3. The petitioners in this writ petition have challenged the afore- 
Said order made under Section 14T(3) of the West Bengal Land Reforms 
Act, 1955. They have prayed for interim orders to restrain the respon- 
denis from taking any action in furtherence of the order dated 2Ist 
August,.1976 made in Case No. 15/202 during the pendency of the. case. 
The petitioners were directed to serve copies of the writ petition and all 
documents in support of their prayer for interim orders upon the respon- 
dents. 

4. Mr. Ganguli, learned Advocate for the respondents, has raised 

a preliminary objection. He has submitted that no interim order should 
be made, as the writ petition itself is not entertainable. The West Bengal 
Land Reforms Act, 1955 itself provides for remedies for redress of alleged 
injuries complained of by the petitioners. Mr. Ganguli’s submission is 
that the orders complained of is appealable under Section 54 of the West 
Bengal Land Reforms Act, 1955. Further, under Section 14T(3A) of 
the Act, the Revenue Officer may On application being made to him or of 
his own motion revise an order made under sub-section (3) of Section 
14T and determine afresh the extent of the land which is to vest in the 
State under Section 14S and take possession of such land. 
; 5. The language of sub-section (3A) of Section 14T is very clear 
and it provides for re-hearing by the Revenue Officer. A person aggrieved 
by the determination made by the Revenue Officer on receipt of a 
return submitted under sub-section (1) or sub-section (2) may apply to 
the Revenue Officer for revising the said determination order. The Re- 
venue Officer can also suo motu exercise his revisional power under sub- 
section (3A) after giving the raiyat an opportunity of being heard. The 
expression “determine afresh” in sub-section (3A) shows that the Revenue 
Officer may de-novo decide the extent of the excess land which is to vest 
in the State. In the instant case, the petitioners have not yet made any 
‘application to the Revenue Oficer for revising the impugned order under 
Sections 14T sub-section (3A) of the West Bengal Land Reforms Act. 

6. Further, I hold that an appeal under Section 54 of the West 
Bengal Land Reforms Act also lies against the aforesaid order under 
Section 14T of the Act passed by the Revenue Officer, Sarenga Settlement 
‘C’ Camp. Iam unable to accept the submission of Mr. Kundu, the 
learned advocate for the petitioners that Section 54 lays down the forum 
for appeals which lie against orders which have been made appealable by 
different sections of the Act. According to Mr. Kundu Section 54 itself 
does not confer any right of appeal. 

7. Undoubtedly, unless a right of appeal is clearly given bya sta- 
tute, it does not exist. The right of appeal being a creature of the statute, 
its scope must be determined by a reference to the provisions of the 
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statute conferring it. (See Mulla on Civil Procedure Code, Vol. I, page 
418). Thus, the right of appeal conferred by a statute is a part of the 
substantive and not procedural law. 

8. Let us proceed to examine whether or not an order made under 
Section 14T(3) of West Bengal Land Reforms Act, 1955 is appealable 
under Section 54 of the Land Reforms Act. 


9. In my view, Section 54 confers a substantive right of appeal 
against the orders of the Officers mentioned therein. The said Section 
starts with a non-obstante provision. Subject to that exception, Section 
54 provides that “an appeal” shali lie from the order passed by the 
Officer mentioned therein. The Appellate Authority has been also speci- 
fied. The expression “an appeal shall lie” means that an appeal may be 
presented or filed. We may note that the language used in Section 54 is 
nearly similar to the language of Section 96 of the Civil Procedure 
Code. But Section 54 of the Land Reforms Act prohibits second appeals. 
It provides only for one appeal. The sub-section (4) of Section 54, there- 
fore, enacts that an order passed in appeal shall be final. Seetion 55 
prescribes periods of limitation for ‘appeals under Section 54”. In the 
present context this expression ‘under’ means by virtue of Section 54. 
Thus, the legislature itself has recognized that Section 54 has created the 
right to the present appeals against the orders passed by the Officers men- 
tioned therein. The opening words “‘subject to” refer to special pro- 
Visions relating to appeals contained elsewhere in the Act. These special 
provisions would override the general provisions of Section 54. 


10. Thus, Section 54 does not deals with only the forum of appeals. 
It also makes orders specified in the section, subject to one appeal. It 
also makes the appellate decision final. 

11. The West Bengal Land Reforms Act now contains the follow- 
ing “special provisions for appeals” against the orders mentioned 
hereunder :— r 

G) Section 4(2C) provides for appeal against an order under 
Section 4(2A). 

(ii) Section 4A(3) provides for appeal to the Commissioner against 
the order of the Deputy Commissioner, Darjeeling district. 

(iii) Section 4B(3). 

(iv) Section 9(6) provides for appeal against an order of the 
Munsif in a pre-emption proceeding, the appellate authority being 
the District Judge. 

(v) Section 14H provides for appeal to the Munsif against orders 
under Sections 14C(4), 14E and 14G. 

(vi) Section 140 provides for appeal against determination of 
irrigated area made under Section 14N to the Authority specified in 
this behalf by the State Government. 


àj 
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(vii) Section 19(1) provides for appeal to the Sub-Divisional 
Officer against orders made under Sections 17 and 18 of the Act. 
(viii) Section 19B(2) provides appeal to the Collector against 
restoration order under Section 19B(1). 
(ix) Section 23B(2) provides appeal regarding re-assesement of 
Revenue, exemption of revenue ete. 
(x) Section 49(4) provides for appeal against annalment and 
settlement and subsequent transfer of the certain lands. 
(xi) Section 51A(5) provides for appeal to the Additional District 
Magistrate against revision of record of rights. 
The objects and reasons of the West Bengal Lands Reforms Bill, 1956 
interalia stated that abolition of Zamindari system had been effected by 
the West Bengal Estates Acquisition Act and it was necessary to follow 
up that Act by a comprehensive measure of land reforms and to remodel 
the existing system of land tenure and to provide for certain measures. 
12. The West Bengal Land Reforms Act has sought to lay down 
the law relating to land tenure consequent on the vesting of all estates 
and of certain rights therein in the State. The different Chapters of the 
Act make provisions relating to (1) raiyats, (2) restrictions on alienation 
of land by scheduled tribes, (3) ceiling on holding, (4) bargadars, 
(5) revenue, (6) consolidation of land, (7) principles of distribution of i 
lands, (8) maintenance and revision of record of rights, (9) management 
of vested estates etc. The Act hag already been several times amended 
to make the Act moreand more comprehensive. The Act also clearly 
manifests intention to exclude Civil Courts’ jurisdiction in a large number 
of cases and to provide for adjudication by the Authorities under the Act, 
of the rights and obligations under the Act. Therefore, the Act has also 
made both general and special provisions for appeals against different 
orders under the Act. 
13. Itis significant to note that the West Bengal Land Reforms 
Act, 1955 has originally enacted contained only three Sections dealing 
with the right of appeals, namely, Sections 9(5), 19 and 54. Section 55 
prescribes limitation for appeals under Section 54. Section 9(6) as ori- 
ginally enacted provided that any persons ‘aggrieved by an order of the 
Revenue Officer under Section 9 may appeal to the Munsif having juris- 
diction over the area in which the land was situated. Under Section 19 
an appeal lay to the Munsif having jurisdiction over the area in which 
the land was situated against any order made under Section 17 or 18 
except when such order was made with consent. The opening words of 
Section 54 “subject to any special provision for appeal” were clearly re- 
ferrable to Sections 9 and 19. Section 54 was not enacted only to specify 
the forum of appeal because originally no other section of the West 
Bengal Land Reforms Act mentioned about appleable orders. section 54 
should be interpreted as the general provision of appeal against orders 
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passed under the Act. Except in case of Sections 9 and 19 the Collector 
was made the Appellate Authority from the orders of the Revenue Officer. 
Similarly, the Commissioner was the Appellate Authority against the- 
origina! order passed by the Collector. When the Commissioner passed 
the original order an appeal lay to the Board of Revenue (since decided). 
Sections 4(2C), 4A(3), 4B(3), 14H, 140, 19B(2), 23B(2), 49(4), 51A(5) were 
inserted in the West Bengal Lands Reforms Act by subsequent amend- 
ments. These sections also made special provisions for appeals against 
particular orders made under the Act. ; 

14. It may be noted that only Sections 4(2C) and 4B(3) do not 
specify the Authority who would hear the appeals under these two Sec- 
tions but lay down that these appeals would be made in accordance with 
the provisions of Sections 54 and 55. All the remaining Sections relating 
to special appeals mention Appellate Authority different from the Autho- 
rities mentioned in Section 54. 7 

15. The West Bengal Land Reforms Act, 1955 has excluded the 
Civil Courts’ jurisdiction in respect -of various orders passed under the 
Act. For example, Section 14X has provided -that no Civil Court shall 
have jurisdiction to decide or deal with any question or determine in any 
‘manner which is by or under Chapter IIB is required to be decided or 
dealt with by the Revenue Officer or the Authority specified therein and 
‘no order passed by them shall be called in question in any Civil Court. 
A determination of retention and of vesting of lands under Section 14T 
may inyolve decision about complicated question of Jaw relating to 
succession, inhetitance, copercenary and partition etc. An order under 
Section 14T might affect the right to property, legal status of the parties 
etc. If Mr. Kundu’s construction of Section 54 be accepted, then the 
same would result in manifest absurdity and the same would also lead to 
injustice and inconvenience. Then, a decision of a Revenue Officer under 
Section 14T would be final and without any provision for correction of 
errors, if any; committed by the Revenue Officer. A decision under Sec- 
tion 14N as to whether a particular land is an irrigated land or not is but 
a step in the final ‘determination under Section 14T regarding retention of 
lands up to the ceiling and of vesting of excess lands. It would not be in 
consonance with jiistice to hold that while an- intermediate order under 
Section 14N is appealable, a final order under Section 14T having far 
‘graver consequence is hot subject to any: appeal. The only: effect of the 
omission to make any special provisions relating to appealability of orders 
under Section i4T is that the general provisions for preferring appeals 
under Section 54 would be attracted. In the above view, I conclude that 
Section 54 creates a substantive right of appeal against the order made 
under Section 14T of the West Bengal Land Reforms Act. i 


16. In the above view, this writ petition is not entertainable 
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at this stage. Order upon this application would be without preju- 
dice to the right of the petitioners either to apply for revision before 
the Revenue Officer under Section 14T (3) or to prefer an appeal under 
Section 54 of the Act. Subject to these observations, the application 
being pre-mature is Tejected. At this stage no observation is made on the 
merits of the cases of the parties. Interim orders are vacated. Let the 
“Operation of this order be stayed for three weeks from date. 
T. K. M. f l 


[ SPECIAL J URISDICTION (INCOME TAX) ] 
Before Mr. Justice Samarendra Chandra Deb and 
Mr. Justice Dipak Kumar Sen 
Decision : November 17, 1976 
Commissioner of Income Tax, West Bengal-II, Calcutta .. Applicant 
- Versus 
M/s. J. Thomas & Co. Prt. Ltd. oes bag ... Respondent* 
Section 33 of the Income Tax Act, 1961—Whether the assessee is 
entitled to development rebate for the plant and machinery not exclusively 
used for the purpose of the assessee’s business — 


Thé assessee carried on business as a tea broker. It constructed a 
multi-storied building with lifts and central airconditioning system. The 
assessee occupied certain portion of this building and let out its remain- 
ing portions to several tenants who paid monthly rents and also separate 
sums for using the lifts and for enjoying the benefits of the air-condition- 
ing system. The rental income was assessed in the hands of the assessee 
‘under Section 22 of the Act which was confirmed by the Appellate Authori- 
ties The assessee claimed deductions for development rebate under Section 
'33(1) of the Act, in respect of the air conditioning plant and the lifts. 
‘The Income Tax Officer disallowed the said claim but \it was ultimately 
allowed by the Tribunal. 

7 On a reference at the instance of the Commissioner :— 

HELD: (a) Parliament must be Presumed to have accepted the meaning 
of the word “wholly” which means “exclusively”. The rules of grammer 
must give way to the real intention of the legislature. i [Para 10] 

(b) Unless the machirery or plant is used exclusively for the Purpose 
‘of assessee’s business, no- development rebate under Section 33 (1)(a) of 
the Income Tax Act, 1961.can be allowed, [Para 11] 

Cases referred to :— 

(1) Commissioner of Income Taxy. Ouchterlony Valley Estates (1936) 

Ltd. (58 ITR 618) 

*Income-Tax Ref. no. 339 of 1969. 
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(2) Commissioner of Income Tax v. Dalmia Cement Ltd. (13 YTR 415). 
(3) Bentleys; Stokes & Lowless y. Beeson (H. M.) Inspector of Taxes. 
' 33 TC 491. : 
(4) Indian Overseas Bank Ltd. y. Commissioner of Income Tax, 
” Madras (SC), (77 ITR 512). — 
(5) Commissioner of Income Tax, Bihar and Orissa ». S. K. Sahana 
& Sons. (14 ITR 106). 
(6) Commissioner of Income Tax, Madras v. Pandyan Bank Ltd., 
Madurai. (71 ITR 707). 
(7) New Savan Sugar & Gur Refining Co. Ltd. v. Commissioner of 
Income Tax, Galeutta. (74 ITR 7). : 
Suhas Sen and Ajit Sengupta l sed sie ... for the Applicant 
P. P. Ginawalla and S. Bhattacharyya es ... for the Respondent 


The judgment of the Court was as follows :— 


‘Deb, J. : The following question is involved in this reference under 
Section 256(1) of the Income-tax Act, 1961 : ; 
“Whether, on the facts and in the circumstances of the case, the 
assessee is eligible for development rebate under section 33 of the 
Income-tax Act, 1961 with reference to the lifts and the central air- 
conditioning plant in Nilhat House 1 

2. The facts stated by the Tribunal may be briefly stated as 
‘follows : 

3. Theassessee carries on business as a tea broker. It construc- 
ted a multi-storied building with lifts and central air-conditioning system. 
The assessee occupied certain portion of this building and let out its rem- 
aining portions to several tenants, who paid monthly rents and also sep- 
arate sums for using the lifts and for enjoying the benefits of the air-con- - 
ditioning system. The rental income was assessed in the hands of the 
assessee under Section 22 of the Act which was confirmed by the Appe- 
llate ‘Authorities. The assessee claimed deductions for development 
rebate under Sectibn 33/1) of the Act, in respect of the air-conditioning 
plant and the lifts. The Income-tax Officer disallowed the said claim but 
it was ultimately allowed by the Tribunal by following the judgment of the 
Kerala High Court in the ‘case of (1) Commissioner of Income-tax v. 
Ouchterlony Valley Estates (1938) Ltd. reported in (1965) 58 ITR 618. 
The Tribunal also rejected the contention of the Department that the 
case was fully covered in its favour by the decision of the Patna High 
Court in the case of (2) Commissioner of Income-tax v. Dalmia Cement — 
Ltd., reported in (1945) 13 ITR 415. 

Section 33(1)(a) of the Act interalia reads as follows :— 

“In respect of a new ship or new machinery or plant (other than 
office appliances or road transport vehicles) which is owned by the . 
assessee and is wholly used for the purposes of the business carried on 
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by him, there shall, in accordance with and subject to the provisions 
of this section and of section 34, be allowed a deduction, in respect of 
the previous year in which the ship was acquired or the machinery 
or plant was installed or, if the ship, machinery or plant is first put to 
use in the immediately, succeeding previous year, then, in respect of 
that previous year, a sum by way of development rebate as specified 
in clause (b).” 

4. Mr. Ajit Sengupta, the learned counsel for the Revenue, cont- 
ended before us that the assessee was not entitled to the benefit of this 
Section and cited several decisions to which reference will be made later 
on. Mr. P P. Ginwalla, the learned counsel for the assessee, adopted the 
reasons given by the Kerala High Court and also relied on the 
meaning of the words “wholly” and “exclusively” from Oxford Dictionary 
Compact. Mr. Ginwalla also drew our attention to certain sections of 
the Act and contended that the meaning of these two words are different. 
It is his submission that this section contemplates the user of the machi- 
nery or the plant in its entirety and in view of the rules of grammer it 
Should be held that the word “wholly” used in this section is referrable to 
the word “plant” and not tothe words “for the purpose of business 
carried on” by the assessee and therefore it should also be held that 
since the assessee had used dhe plant or machinery in its entirety the 
development rebate should be allowed under this section as opined by the 
Tribunal. Mr. Ginwalla also cited the case of (3) Bentleys, Stokes & Low- 
less v, Beeson (H M.) Inspector of Taxes, reported in 33 TC 491, but it 
was not a case on development rebate and was decided on differant facts, 

5. We are also not impressed by the contentions of Mr. Ginwalla. 
This section is not a charging section. It was introduced as a concession 
to the assessee : see, (4) Indian Overseas Bank Ltd v. Commissioner of 
Income-tax, Madras, (S.C.), Teported in 77 ITR 512 at pp. 513-14 of the 
report. Therefore, to get the benefit of the section, the assessee must 
strictly comply with it. This section and section 10(2) (vi-b) of the Indian 
Income-tax Act, 1922 are in pari materia, The case of Dalmia Cement 
Ltd., (Supra), was decided in 1945 under Sec. 10 (2) (vi)and of the 
Indian Income-tax Act, 1922. The assessee was the owner of cement 
factories one of which worked only for 2 months during the relevant year. 
The assessee claimed depreciation allowance for 12 months in respect of 
that factory and it was allowed by the High Court. At p. 419 of the 
report, Fazl Ali, C.J., (as he then was), observed :— 

“The words ‘not wholly used for the purposes of the business, 
profession, etc., do not mean not used throughout the year or during 
the whole of the year in question. They mean that the building, 
machinery etc., have not been used exclusively for the purpose of the 

‘profession or vocation, that is to say, they have been used for other 
purposes also.” 
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6.. The Patna High Court followed the above observation in the 
case of (5) Commissioner of Income-tax, Bihar and Orissa v. S.K. Sahana 
& Sons, reported in 14 ITR 106. The attention of the learned Judges of 
the Kerala High Court in the case of Ouchterlony Valley Estates (1938) 
Ltd., (supra), was not drawn to the above decisions of the Patna High 
Court. In the Kerala case the assessee used some assets in the cultiva- 
tion of both tea and coffee. Income arising out of plantation of 
coffee was not taxable. The assessee claimed proportionate develop- 
ment rebate in respect of those assets under Sec. 10(2) (vi-b) of Indian 
Income-tax Act, 1922. The High Court opined that the expression 
“wholly used for the purpose of business carried on by the assessee”. in 
Sec. 10(2) (vi-b) of the Act, does not mean “exclusively used for the 
purpose of business carried on by the assessce” but means “exclusively 
used in their entirety”, and accordingly allowed the assessee’s claim for 
proportionate development rebate under that section. It is to be noted 
here that those assets were used in its two businesses, namely, the coffee 
and the tea businesses. It is also to be noted that this case was decided 
in 1965, whereas the present Income-tax Act was passed in 1961. 


7, The Kerala case was considered by the Madras High Court in 
the case of (6) Commissioner of Income-tax Madras v. Pandyan Bank 
Ltd., Madurai, reported in 71 ITR 707. The facts of that case and the 
facts of the instant case before us are substantially the same. ` It was 
held by the Madras High Court at pp. 711—12 of the report as follows :— 

E aiputan the letting of a portion of its premises by the 
assessee cannot be regarded as part of the business carrièd on by the 
assessee so that the air- conditioning plant could be regarded as having 
been wholly used for the purpose of such business. It may be that 
the machinery or plant has been so designed that its working could 
not be compartmentalised but would extend: to the entire premises. 
We do not think that on that ground we can legitimately reach a 
different result, for, the requirement always is that the plant, in order 
that it may be eligible for development rebate, should wholly be used 
for purposes of the business which the assessee carries on. The test 
is not whether the plant is one whole and as such is serving the entire 
premises. The test, if we may repeat, is whether, even as such a 
whole the machinery is used wholly for the business which the assesses 


is carrying Oldececccsssser ses reres reete Assets ‘wholly used’ do not mean 
‘exclusively used’. The meaning that can be attributed to the expression 
‘wholly used’ is ‘used in their entirety.” ........-++.++- We are of opinion 


that the words ‘wholly used’ must be given their full scope as a con- 
dition to an allowance of development rebate. The words do not 
appear to mean that, when not required for particular business pur- 
poses, they can or have to be used for other purposes having regard 
to continuance or nature of their structural built in set up. and still 
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development rebate can be claimed. If that were the position, we 
fail to understand the significance of the word ‘wholly’. It does not 
mean wholly but qualified by circumstances. Obviously, when the 
machinery or plant is used for business, what is contemplated is, it 
would be used wholly forthe purpose to the extent such user was 
made. ‘Wholly’ bas no reference to the extent or nature of the busi- 
ness but to the extent of the user, but such user must be with reference 
to and only for the purposes of the business carried on by the assessee”’s 

8. It has been held by the Supreme Court in the case of (7) New 
Savan Sugar & Gur Refining Co. Ltd. v. Commissioner of Income-tax, 
Calcutta, reported in 74 ITR 7, at pp. 16—17 of the report that develop- 
ment rebate in respect of machinery or plant can only be allowed when 
such machinery or plant is new and has been “used wholly for the pur- 
pose of assessee’s business”. 

9. The submission of Mr. Sengupta is that the question before us 
is fully covered by the above decisions of the Patna High Court, the 
Madras High Court and of the Supreme Court. It is also his submission 
that the meaning of the words “wholly” and ‘‘exclusively” are practically 
same as stated in Oxford Dictionary Compact. He argued that in inter- 
preting section 33(1)(a) of the Income-tax Act, 1961 rules of grammer 
relied on by Mr. Ginwalla should not be applied. It is his final contention 
that the facts in the Madras case and also in the instant case before us 
are same and in view of the decision of the Supreme Court in the case 
of New Savan Sugar & Gur Refining Co. Ltd., (supra), development 
rebate cannot be allowed inasmuch as the rental income has been assessed 
under the head “other sources”. 

10. .In our opinion, there is much force in the contentions of Mr. 
Sengupta. It shall be presumed that the Parliament knew the judgment 
of the learned Chief Justice in Dalmia Cement Ltd.’s case, (supra), at 
the time of enacting the Income-tax Act, 1961. Therefore, it must be 
held that the Parliament has accepted the meaning of the word “wholly” 
which means “exclusively” as stated by the learned Chief Justice and, 
therefore, the rules of grammer must give way to this real intention of 
the legislature as stated in Maxwell on Interpretation of Statutes (11th Ed.) 
at page 78. The Madras High Court has also distinguished the Kerala 
case in which the Patna cases were not cited. Moreover, the Kerala 
case is on.different facts, whereas facts of the Madras case and the facts 
of the, instant case before us, as already stated, are substantially the 
same. Therefore, the instant case is covered by the Madras case. And 
that apart, we do not find any reason to differ from the Madras High 
Court on the interpretation of the corresponding section of the Indian 
Income-tax Act, 1922, which is in pari materia with the present section of 
the Income-tax Act, 196]. 

11. Weare also of opinion that unless the machinery or plant is 
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used exclusively for the purpose of the assessee’s business no develop- 
ment rebate under section 33(I)(a) of the Income-tax Act, 1961 can be 
allowed. Accordingly, we return our answer to the question in the nega- 
tive and in favour of the Revenue. 

2. The parties shall pay and bear their own costs of this reference. 

Sen, J.: Eargee. 

A.S.G. 


l CIVIL REVISIONAL JURISDICTION J 
Before Mr. Justice Rabindranath Bhattacharya 
l Decision : March 9, 1977 
Ishan Chandra Ghatak we oo ae Petitioner 
Versus ; 
Sasadhar Maity. 3: ; . Opposite Party” 

West Bengal Lands Reforms Act 1955 (iG of 1956), ‘Sec. 8—Pre-emp- 
tion —Holdirg, meaning of—Piece of land intervening the land sold and the 
Jand adjoining—Whether owner ef land adjoining is entitled to claim pre- 
emption. 

Trailakya, a co-sharer raiyat in respect of a jama consisting of seve- 
tal. plots of land including plot no. 579 sold his share in plot no. 579 to: 
Sasadhar. Thereafter Ishan filed an application under section 8 of the 
West Bengal Land Reforms Act for pre-emption on the plea that he has 
land adjoining the plot of land, a portion of which was sold to Trailakya. 
The said application was rejected by the Munsif.on the ground that the 
petitioner’s land and the land sold was intervened by some portion of 
land in plot no. 579 held by another co-sharer and as such, the land of 
the petitioner was not adjoining. The said decision was affirmed in appeal. 
Against the appellate order, the present rule was obtained by the peti- 
tioner. 

HELD: The ‘holding’ as defined in the Act, may include only one 
Blot of land or may be include several plots. In the instant case, it appears 
Jrom the relevant R. S. Khatian that the plot no. 579 and several other 
Plots of land constitute the holding in respect of which there are several co- 
sharers including Trailakya. When Trailakya has sold his interest in plot 
no. 579 to a person other than a co-sharer having no land ‘adjoining, the 
petitioner has‘a right to claim pre-emption because he has plots just ad- 
Joining plot no. 579. In section 8 there is no qualifying word to “holding”. 
Therefore, the petitioner having land just to the north of plot no. 579 and 
thus possessing the land adjoining the holding out of which the land in 
question was sold, is entitled to claim pre-emption under section 8. 

Bankim Gh. Banerjee and Prasanta Kumar Bandopadhyay...for the petitioner 
Debaprosad Adhikary wad oes ... for the opposite party 


*Civil Revision Case no. 4413 of 1975. 
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The judgment of the Ceurt was as follows :— 

By the instant application under Article 227° of the Constitution of 
Yndia the petitioner challenges the legality and propriety of the order 
passed by the Additional District Judge, Midnapore, the appellate autho- 
rity, in Misc. Appeal No. 86 of 1975 dismissing an appeal preferred by 
the petitioner against the order of the learned Munsif in a Miscellaneous 
Case started under section 8 of the West Bengal Land Reforms Act, 1955. 
The Additional District Judge confirmed the decision of the learned 
Munsif who rejected the application filed by the petitioner te pre-empt 
the land being a portion of plot no. 579 in Mouza Kalicharanpur within 
Thana Nandigram in the district of Midnapore, sold by one Trailakya- 
nath Maity. The present application is being opposed by the opposite 
party purchaser. . i e 

2. Briefly stated, the facts not in dispute are that Trailakya Maity 
wafa co-sharer raiyat in respect of a Jama consisting of several lands 
including Dag No. 579, already mentioned. He sold his share of land in 
plot no. 579 by akobala dated 12th April, 1973 to the opposite party 
Sasadhar Maity. Thereafter the present petitioner filed an application 
under section 8 of the West Bengal Land Reforms Act. 1955 (hereinafter 
referred to as the Act) for getting advantage of pre-emption on the ground 
that he has land adjoining the plot of land, a portion of which was sold 
by Trailakya. The application was opposed by the purchaser and ulti- 
mately the learned Munsif found that the pre-emptor, I mean, the peti- 
tioner having no land contiguous to the land sold, had no right to pre- 
empt. According to the learned Munsif and the learned Additional 
District Judge, the petitioner having land to the north of plot no. 579 
intervened by a portion of the said plot on the northern side held by a 
different co-sharer of the holding bad no right to pre-empt the portion 
of land which was on the southern side of plot no. 759. 

3.- Mr. Banerjee, learned Advocate appearing on behalf of the 
petitioner contends mainly on the ground that the petitioner has the right 
to pre-empt under section 8 of the Act being a person possessing land 
adjoining the plot of land out of which a portion was sold to a third parly 
purchaser having no land near about the plot no. 759. 

4. Mr. Adhikary; however has contended before me that section 8 
is not applicable to a case where the entire share of a raiyat in respect 
of the holding is sold out. According to him, only in a case when a por- 
tion of the land is sold by a raiyat being the owner of the entire holding, 
the person having adjoining land can claim pre-emption. It has also 
been contended by Mr. Adhikary that in the present case as the portion 
of the land which was sold was not contiguous to the land belonging to 
the petitioner, there can be no claim for pre-emption. 

5. According to the definition of ‘holding’ in section 2 of the Act 
we get that the holding means the land or lands held by a raiyat and 
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treated as a unit for assessment of revenue. The definition clearly indi- 
cates that the holding may include one piece of land or one dag or it 
may include severa} plots of land. The-holding is no doubt a unit for 
assessment of revenue. It cannot, therefore, be stated that in all cases 
holding means one particular plot of land ora single plot of land. Com- 
ing to section 8 of the Act, we find that if a portion or share of a holding 
of a raiyat is transferred to any person other than a co-sharer in the 
holding, any co-sharer raiyat of the holding or any raiyat possessing land 
adjoining such holding may apply for transfer of the said portion or share 
of the holding to him, of course, subject to certain conditions, as menti- 
oned in the said section 8. The section clearly says that if a raiyat transfers 
a portion or share of a particular holding, then a co-sharer of the holding 
ora person having land adjoining such holding may claim pre-emption. 
This section’ goes contrary to the submission of Mr. Adhikary when 
the says that the holding referred to in section 8 must be of only one 
raiyat, that is to say, there should be no other co-sharer in the holding. 
Moreover, the words “a portion or share” of a holding indicate that when 
a raiyat sells his entire share or portion of his interest, a co-sharer 
in the holding or a person having adjoining land may claim pre- 
emption. Therefore, I cannot accept the contention that the holding 
referred to in section 8 must be a holding belonging to only one person 
alone or that the entire share of the raiyat must be transferred for bringing 
‘a case under section 8 of the Act. 


6. I will now deal with the main contention raised by Mr. Banerjee. 

It appears from the judgment of the learned Munsif and that of the 
‘learned Additional District Judge that they refused the claim of the peti- 
tioner on the ground that the petitioners land and the land sold, as 
mentioned in the kobala was intervened by some portion of land in plot 
no. 579 held by another co-sharer and, therefore, according to them, 
the land of the petitioner was not adjoining. Iam afraid, there has been 
a wrong interpretation of section 8 of the Act. As Ihave already indi- 
cated, with reference. to the definition of the word ‘holding’, it may 
include only one plot of land or there may be cases where several plots 
of lands constitute a holding. In the present case the relevant R. S. 
Khatian has been marked exhibit, and it appears that the plot no. 579 
and several other plots of land constitute the holding of which there are 
several co-sharers including Trailakya Maity. When Trailakya Maity has 
sold his interest in the land in Dag No. 579 toa person other than a 
co-sharer having no land adjoining, the petitioner, I find, has a right to 
claim pre-emption because admittedly he has plot nos. 580 and 581 just 
adjoining the plot no. 579. Plot no. 579 is only a part of the holding 
out of which the land in question was sold by a co-sharer. In section 8 
there is no qualifying word to “holding”. Therefore, it must be held that 
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the petitioner having land just to the north of plot no. 579, and thus 
possessing land adjoining the holding out of which the land was sold,. has 
every right to claim pre-emption. I am afraid, the proper meaning of 
the word ‘holding’ was not appreciated either by the learned Additional 
‘District Judge or by the learned Munsif. The petitioner should have 
been allowed the prayer he made. ; 

7. In the result, the application succeeds andthe Rule is hereby 
made absolute. The judgments of the autharities complained against 
are set aside. The application filed under section.8 of the Act stands 
allowed and the relief he claimed is hereby, granted. 

8. In the circumstances, I pass no order as to costs. Let the records 
80 down as early as possible. . 

S.P.T. 


[ CIVIL APPELLATE JURISDICTION J 
Before Mr. Justice Manash Nath Roy s 
Decision: March 21, 1977 


Regent Estates Limited & Anr. Petitioners 
: 3 Versus 
Second Labour Court & Others Respondents* 


“Other remedy” -as used in Art. 226 (3) of the Constitution of 
India. — Constitution (Forty second Amendment) Act 1976, s. 58 (1) and 
58 (2)—Constitution of Inilia, Art. 136 considered—Writ Petition, if 
‘maintainable, 

Respondent No. 2 was an employee of the petitioners. He absented 
himself from duty without permission. Petitioners issued a charge sheet 
‘to him and he was suspended. Upon enquiry being held, petitioners 
found him guilty of misconduct and decided that he should be dismissed, 
But to give him an opportunity to mend his conduct, petitioners direc- 
ted him -join his duties. On his refusal to join, petitioners by letter 
intimated him that he should be deemed to have left his services. “There 
‘upon the, employee filed an application under s. 33 A ofthe Industrial 
Disputes Act and the Labour Court made a determination in favour of 
the employee. Petitioners then moved the High Court challenging the 
decision. Respondent’ employee took the preliminary point that under s. 
58 of the Constitution ( Forty second Amendment) Act 1976 and in view 

-of the “Other remedy” under Art. 226 (3) of the amended Constitu- 
-tion not being availed of by the petitioners, the application is not 
maintainable. . . 

HELD: The Court while Considering the question of bar as imposed 

*G.R. No. 5780.( W) of 1970 - 
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by the words in Art. 226(3) of the amended Constitution wili not be 
justified to look into the ultimate offect, viz., whether any relief would be 
available, to the claimant or not. In the instant case when the other 
remedy is available, the proceedings should be deemed to haye abated end in 
view of the restrictions as imposed by the Amendment, the Court will not be 
justified in entertaining the application. An application under Art. 
136 of the Constitution comes within the purview and mischief of “other 
remedy” as used in Art. 226(3). Sub-section (1) read with sub-section 
(2) of see. 58 of Constitution (Forty second Amendment) Act 1976 
would apply in the case and so under Art. 226(3) the writ petition is not 
maintainable. : ...(para 11) 
Cases referred to : 


(1) Probodh Chandra Roy v. Life Insurance Corporation of India & 
Others, 1977 (1) CLJ 237 

(2) Ram Saran Das v. Commercial Tax Officer, AIR 1962 SC 1326. 

(3) Union of India, v. Auto, AIR 1971 SC 1533 

(4) State of Maharastra y. Dadanuia, AIR 1971 SC. 1722 

(5) Sauwant Singh y. State of Rajasthan, AIR 1961 SC 715 

(6) State of Andhra Pradesh v. 1. B. S. P. Rao, AIR 1970 SC 648 

(7) Sarsuti v. Kunj Behari Lal, ILR All 359 (FB) l 


Dr. Monotosh Mukherjee and Satyajit Banerjee ise for Petitioners 
Anil Kr. Das Chowdhury - i for Respondent No. 2 


The judgment of the Court was as follows :— 


In the Rule, the petitioners have impeached a determination dated 
23rd September, 1970, made by the Second Labour Court, West Bengal, 
in a procceeding under section 33A of the Industrial Disputes Act, 1947. 


2. The petitioner No. 1, Regent Estates Limited, owns and carries 
on business under the name and style of India Automobiles viz., peti- 
tioner No. 2 (hereinafter referred to as the said petitioner). It has been 
stated that the said petitioners at all material times were and still are 
carrying on business for the purposes more fully stated in the memorandum 
of Articles of Association. $ ; 


3. SriProkash Chandra Hazra (Respondent No. 2), was employed 
and was working in the Workshop of the India Automobiles (Petitioner 
No. 2), as Leatheman and it has been alleged that he continued as such 
until he left his services. On April 20, 1964, the said Respondent No. 2 
remained absent from his duties without permission and/or information 
or any leave. On that date he was found to be working on a Leathe” 
machine in an outside Workshop, which act on his part, the said petitio- 
ners have stated, to be in gross violation and in breach of the conditions 
of employment and amounted toa major misconduct and detrimental to 
the workings’ of the Workshop of India Automobiles (Petitioner No. 2). 
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4. Because of such misconduct, a chargesheet dated May 1, 1964, 
was issued and stated to have been duly served on the Respondent No. 2, 
asking him to show cause, why he should not be dismissed from his 
services for such misconduct. The said Respondent No. 2 was also 
suspended immediately and on an explanation submitted by him, which 
was considered by the employer to. be insufficient, they decided to hold an 
enquiry into the charges and also to give another opportunity to him to 
explain his conduct, by proper notice. In that view of the matter, a notice 
dated May 5, 1964, was issued by the India Automobiles, the petitioner 
No. 2 to the said employee for the purpose of holding an enquiry. The 
said petitioners have stated that such enquiry was held on May 8, 1964 
and the witnesses which were produced by them were cross-examined by 
the employee, but he did not adduce any defence witness. However, the 
management further decided to give another opportunity to him to adduce 
defence witness, and as such on July 1, 1964, issued a notice and thereafter, 
the further proceedings in the instant case took place. It has been stated 
that the Respondent employee duly participated in the enquiry and every 
opportunities were given to him in compliance with the principles of nat- 
ural justice. The Enquiry Officer made his report, wherein he found the 
employce concerned guilty of the charge as levelled. It has further been 
stated that on completion of the enquiry and the connected proceedings, 
it was determined that thc said employee should be dismissed from his 
services, but the Management again took a lenient view and in order to 
give another opportunity to him, so that he may continue in service and 
improve the same and his conduct, the employee concerned was only 
suspended and it was further decided not to pay him his wages for the 
said period of suspension. The said petitioners have stated that conse- 
quent to such decision, the said employee was directed to join his duties 
immediately by a letter of August 3, 1964. It has been alleged that the 
employee concerned did not accept the decision as aforesaid and wanted 
to join his duties on the precondition that the Management should agree 
to allow him to take such steps as he. may be advised challenging their 
illegal acts. To that, he was further informed that such challenge may be 
thrown by him at his own risk and peril and he was again requested to 
join his duties. It has been alleged that inspite of nctice, the employee 
concerned refused to and/or failed or neglected to assume his duties, and 
in such circumstances, the India Automobiles, petitioner No. 2. by letter 
of August 24, 1964, intimated him that because of his refusal or neglect 
to join his duties, he sheuld be deemed to have left his services. 

5. Thereafter, the Respondent employee filed an application under 
section 33A of the Industrial Disputes Act, complaining breach of section 
33(2) (b) of the said Act and the Case was registered as Case No. 40/33A/ 
67. The India Automobiles, petitioner No. ‘2, categorically denied the 
allegations and filed their written statement and necessary documents 
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before’ the Respondent Tribunal’ Such proceeding was initially initiated 
before the Seventh Industrial Tribunal, West Bengal, but subsequently 
by an order of July 29, 1967, the Respondent State of West Bengal, has 
transferred the same to the Respondent Labour Court, which has made a 
determination in favour of the employee and -directed his Femsteteanent 
by an Award dated September 23, 1970. 

6. Atthetime of hearing of the Rule Mr. Anil Das Chowdhury, 
learned Advocate appearing for the Respondent employee referred to 


section 58 of the Constitution (Forty-Second -Amendment) Act, 1976 


(hereinafter referred to as the said amendment) and submitted that the 
present proceedings cannot continue in view of the “other remedy” under 
Article 226(3), available before the Supreme Court for or against the 
impugned determination, by an application under Article 136 of the 
Constitution of India and the said petitioner not having availed. of such 
“other remedy” under the Central law, cannot maintain the petition or 
even ask this Court to entertain the same. From a reference’ to the order 
made on February 25, 1977, it would appear that inspite of due opportu- 
nities, the said petitioner could not give any effective answer or reply to 
the preliminary point as raised. 


7. Itistrue that during the pendency of the Rule, section 38 of 
the said amendment became operative from Febru ry 1,1977 and as a 
esult thereof the old Article 226 has been aai by the new Article 
226, which specifically lays down that in cases coming under sub-clauses 
(b) and (c), sub-Article (3) of Article 226 would be a bar. Such bar of 
course will not be available in cases falling under sub-clause (a As 
stated hereinbefore, it has been submitted on behalf of the employee 
concerned that in view of section 58(1) of the said Act, the case should 
now be deali with and considered in accordance with the present or new 
provision of Article 226 and as such the same should be deemed to be 
abated for the availability of “other remedy”, particulars whereof have 
~ been mentioned hereinbefore. 

8. The pròvisions of section 58 of the said Act, as earlier held by 
this-Court in the case of (1) Probodh Chandra Roy v. Life Insurance Cor- 
poration of India & Ors., 1977(1) CLJ 237, would not be hit or affected by 
Article 226 since the same lays down the procedure to be followed by 
the High Courts or a guideline for them in entertaining matters under 
the said Article and has made provisions for interpreting the same 
or putting the same into action. The said section does not purport to 
change the’ provisions of the present Article 226 and further is in conso- 
“nance with and not against the object either of the Constitution or of 
the said amendment. It has also been held in that case that the word 
“Jaw” as used in Article 226(3) would mean not only the Jaw for the 
infraction of and under which the application is made, but also the law, 
which is for the time being in force and in cases where the redress of the 
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injuries as referred to in sub-clauses (b) and (c) of Article 226 1), can be 
obtained effectively either by way of a suit or by way of other remedy 
under the connected statute, an application would not ordinarily be main- 
tainable and the same cannot be entertained. It has further been obser- 
ved that when preliminary pdints, as in the instant cas2 are raised, they 
must be decided and determined first. 

9. So when the preliminary point has been raised, the Court will 
have to be satisfied whether the Rule could have been issued in the event 
` of the provisions of the said amendment in force since the Rule was issued 
prior to the appointed date, and to find out whether the provisions of 
Article 136 of the Constitution of India, which is a discretionary power 
vested in the Supreme Court, and again is subject to certain limitations 
and restrictions imposed by the Court, as held in the case of (2) Ram 
Saran Das v. Commercial Tax Officer, AIR 1962 SC 1326, would come 
under the term “other remedy” as in Article 226(3) and thus to disentitle 
the petitioner to maintain the petition. The power under the said Arti- 
cle 136 as has been observed in the cases of (3) Union of India v. Auto, 
AIR 1971 SC 1533 and (4) State of Maharastra v. Dadanuia, AIR 1971 
SC 1722 can be exercised sparingly and in exceptional cases or as has 
been observed in the case of Ram Saran Das v. Commercial Tax Offi- 
cer (supra) in special circumstances as are shown to exist. The power 
under the Article, as observed-in the cases of (5) Sauwant Singh v. State 
of Rajasthan, AIR 1961 SC 715 and (6) State of Andhra Pradesh v. 1. B. 
S. P. Rao, AIR 1970 SC 648, cannot be exhaustively defined but- inter- 
ference will not be permitted unless there has been disregard to the form 
of legal process or some violation of the principles of natural justice or 
otherwise, and a substantial or grave injustice has been done. So the 
relief in the form or shape of “other remedy” as mentioned in Article 
226(3) on an application under Article 136 as aforesaid, is not or will not 
be automatic, and asa matter of course. 


10. “Remedy” is the means by which the violation of a Tight is 
prevented, redressed or compensated. Remedies are of four kinds: (1) by 
act of the party injured, the principal of which are defence, reception, 
distress, entry, abatement and seizure ; (2) by operation of law, as in 
the case of retainer and remitter ; (3) by agreement between the parties e. g. 
by accord and satisfaction, and arbitration ; and (4) by judicial remedy, 
e. g. action or suit. The last are called Judicial remedies, as opposed to 
the first three classes, which are extra-judicial. “Remedy” according to 
Strouds’ Judicial Dictionary, means something which require the same to 
be remedied or remedy against the property or person of the debtor or 
proceedings for punishing or remedying. Remedy is thus the means, 
given by law, for the recovery of right, or of compensation for the in- 
fringement thereof. The word “Relief” is not a term of exact or precis 
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technicality, but simply means the remedy, which a Court of Justice may 
afford in regard to some actual or apprehended wrong or injury, such 
remedy being large or small, as the case may be. But the word “Relief” 
isnot synonymous with ‘“‘cause of action”, that term includes all the 
reliefs covered by the facts, on the strength of which a plaintiff, as has 
been observed in (7) Sarsuti v. Kunj Behari Lal, ILR 5 All. 359 (F. B.) 
comes into Court. “Relief” again is the specific assistance prayed for 
by a party who institutes an action. So “remedy” or “other remedy” as 
mentioned in Article 226(3), is not a relief and those two terms cannot 
be equated with each other or used one for the other. According to 
Salmond on Jurisprudence (12th Edition), the right enforced ‘in a Civil 
proceedings is either a Primary or a Sanctioning right. A sanctioning 
right is one which arises out of the violation of another right. All others 
are primary; they are rights which have been some other source than 
wrongs. Thus A’s right not to be libelled or assulted is primary; but 
his right to obtain pecuniary compensation from one who has libelled or 
assulted him is sanctioning. 


11. The administration of civil justice according to Salmond there- 
fore, falls into two parts, according as the right enforced belongs to the 
one or the other of these.two classes. Sometimes it is impossible for the 
law to enforce the primary right; sometimes it is possible but not 
expedient, A sanctioning right almost invariably consists of a claim to 
receive money from the wrong doer. The enforcement of a primary right 
may be conveniently termed specific enforcement. They may be proceed- 
ings whereby a defendent is compelled to pay a debt, to perform a con- 
tract, to restore land or chattels wrongfully taken or detained, to refrain 
from committing or continuing a trespass or nuisance or to repay money 
received by mistake or obtained by fraud, in all these cases the right 
enforced is primary right itself, nota substituted sanctioning right. What 
the law does is to insist on the specific establishment or reestablishment 
of the actual state of things required by the rule of right, not of another 
state of ‘things which may be regarded as its equivalent or substitute. 
Thus the Court while considering the question of bar as imposed by the 
words in Article 226(3) will not be justified and authorised to look into 
the ultimate effect viz., whether any relief would be available to the 
claimant‘or not and such factor should not be a consideration that since 
no effective relief would be available, the ‘other remedy” as mentioned 
in the said Article should not be a bar in the exercise of jurisdiction. If 
other remedy, as in the instant case, is available, the proceedings should 
be deemed to have abated and in view of the restrictions as imposed by 
the said amendment, this Court will not be justified in entertaining the 
application or making any inference on the basis thereof. Since an 
application under Article 136 would come within the purview and mis- 
chief of “other remedy” as used in Article 226(3), the fact that an appeal 
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- to the Supreme Court under the said Article is not one as of right or of 
xourse, would be of no or little consideration and as stated hereinbefore, 
the availability of the relief or the non-availability of the same under 
the said Article would also be ef no or of irrelevent consideration. 


12. Thus, sub-section (1) read with sub-section (2) of section 58 
of the said amendment would apply in the case and so under Article 226(3) 
the instant writ petition will not be maintainable now. So the preliminary 
point succeeds and as sich tke Rule is discharged on the basis thereof. 
There will be no order for costs. Let it also be recorded that in view of 
the order which I have proposed, I have not gone into the merits of the 
‘case and the respective contentions and this order is made subject to the 
proviso to section 58/2) of the said amending Act. 


N.C. S. 


I CIVIL APPELLATE JURISDICTION ] 
Before Mr. Sankar Prasad Mitra, Chief Justice and Mr. Justice 
Salil Kumar Datta 
Decision : September 7 &.9, 1976 
K. M. Wahi i aie a T y Appellant 
Versus 
State of West Bengal & Ors. AR ai ... Respordents* 


West Benga! Criminal Law Amendment (Special Courts) Act (21 of 
1949), Sec. 5—Cognizance of offence by special court—Whether Sec. 251A 
of Criminal Procedure Code 1898 as introduced by Criminal Procedure 
Amendment Act of 1955 is applicable to proceeding before Special Court 
initiated on a police report—Prevention of Corruption Act (2 of 1947) Sec. 
7A—Whether 7A weuld be attracted ina proceeding under the Special 
Courts Act of 1949—Jnterpretation. 

Two questions are involved in the instant case :—(1) whether in a 
trial by the Special Court on a police report, the provisions of section 
215A of the Code of Criminal Procedure are to be followed, and (2) whe- 
ther section 7A of the Prevention of Corruption Act 1947 would apply 
where section 251A of the Code has no application. 

HELD: So far as the Special Courts are concerned, there is no 
question of following the procedure as laid down in section 251A of the 
Code of Criminal Procedure for trial of Warrunt cases on police reports. 

In a proceeding to which section 251A of the Code does not apply 
section 7A of the Prevention of Corruption Act 1947 is not attracted. 

In 1949, when section 10 of the Act 21 of 1949 (Special Courts Act) 
was enacted, section 7A of the 1947 Act was not a part of the Prevention of 

*F, M. A. no. 173 of 1976 (Mandamus) 
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Corruption Act of 1947. It is therefore implicit iw Section Iœ of the Spe- 
cial @ourts Act that only those provisions of the Prevention of Corruption 
Act which are consistent with the mode of trial’ prescribed by Section 5 
of the Special Courts Act would apply to trials by the Special Court. In 
other words, the procedure laid down in section 5 of the 1949 Act would! 
remain unaffected by the introduction of Sec.74 of the Prevention of 
Corruption Act 1947, 

Cases referred to :— 

(1) K. B. Debnath y. State, an unreported decision in Cr. Rev. Case 

. no. 1407 of 1974, dated 12 2.76 
(2) State of Madhya Prodesh v. M. V Narasimham, 1975. Cr. LJ 1639 
J. N. Ghosh and P. K. Ghosh e Ta ... for the Appellang 
D. P. Chowdhury and Ganendra Narayan Roy B .. for the State 
Somen Bose and Bhigabati Prosad Banerjze ~ for the Respondent no. 3 

The jadgment of the Court was as follows :— 

Mitra, C. J.: This isan appeal from a judgment of Sabyasachi 
Mukharji, J. dated 30th March, 1976 on an application under Article 226 - 

‘of the Constitution. The appellant was the petitioner before the Trial 

Judge. He has challenged a trial before a Special Court constituted under 
the West Bengal Criminat Law Amendment (Special Courts) Act 194%, 
hereinafter called. the ‘‘Special Courts Act”. 
2. The-question involved in this case is- whether in a trial on Police 
Report by a Special Court for the prevention of corruption, the provisions 
of Section 215-A ot the Code of Criminal Procedure, hereinafter called 
the “Code” are to be followed. 

3. It would be necessary in this case to go into some of the develop- 
ments relating to the Code of the Special Courts Act as also the Preven- 
tion of Corruption Act 1947. 

4. Sub-section (2) of Section 5 of the Code provides that all offences 
under any law other than the Indian Penal Code shall be investigated, en- 
quired into, tried and otherwise dealt with according to the same provisions 
i.e. those of the Code of Criminal Procedure, but subject to any enactment 
‘for the time being i in force regulating the manner or place of investigating, 
enquiring into, trying or otherwise dealing with such offences. 

_5. In the original Code for trial of Warrant cases, Magistrates 
had to follow the procedure laid down in Section 251. 

6. On 11 March, 1947 the Prevention of Corruption Act, 1947 came 
into force, Section 5 of this Act, inter alia, defines what criminal miscon- 
duct is and also provides for punishment to be inflicted in cases of such 
misconduct. Section 5 created new offences but did not prescribe any 
procedure for trial of these offences. Section 5 (2) of the Code therefore, 
applied to these trials. 


> 
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7. On the 23rd June 1949 the Special Courts Act came into force. 
By Section 2 of the Special Courts Act the State Government constitute 
such Courts. 


8. Section 4 of the Act deals with offences to be tried by Special 
Courts. Thes2 offences have been specified in the Schedule to the Act. 
Item No. 7 in the Schedule specifies an offence punishable under section 5 
of the Prevention of Corruption Act 1947. 

9. Section 5 of the Act lays down the procedure and powers of 
Special Courts and the procedure is that of Warrant cases under the Code. 
Then comes Section 10 which lays down that the provisions of the Preve- 
ntion of Corruption Act 1947 shall apply to trials under this Act. These 
are provisions relating inter alia to onus undér the said Act. 

10. On the Ist January, 1956 by the Code of Criminal Procedure. 
(Amendment) Act 1955 (26 of 1955) Sections 251 and 251-A were substit- 
uted for Section 251. The amended Section 251 reads : 


“In the trial of warrant-cases by Magistrate the Magistrate shall : 
(a) in any case instituted on a police report follow the procedure 
specified in Section 251-A 3 and - 

(b) inany other case, follow the procedure specified in the other 
provisions of this Chapter” (i.e. Chapter XXI). 
Section 251-A gives the details of the procedure to be adopted in Warrant 
cases on a police report 
11. The result of this amendment was that in a case before a 
Special Court on a police report the procedure laid down in Section 251-A 
had to be followed. The West Bengal Legislature, however, on 24th 
August, 1956 by the West Bengal Criminal Law Amendment Act 1956 (Act 
XXXI of 1956) made certain changes in Section 5(1) of the Special Courts 
Act. 
12, Section 5 (1) as it originally stood was as follows : 

“A Special Court may take cognizance of offences in the manner 
laid down in clauses (a) and (b) of sub-section (1) of Section 190 of the 
Code of Criminal Procedure, 1898, without the accused being commit- 
ted to his court for trial, and in trying accused persons, shall follow the 
procedure prescribed by the Code of Criminal Procedure, 1898 for 
the trial of warrant cases by Magistrates.” 

13. In view of the amendment of the Code on the lst January, 
1956 referred to above, Section 251-A had to be followed by the Special 
Courts. In order that Special Courts may not have to follow Section 
251-A, by the said Amendment Act (XXVI of 1956), the words “instituted 
otherwise than on a police report” were added to the portion of Section 
5 (1) quoted above. The Amendment Act (XXXI of 1956) had the 
assent of the President of India. The result was that the old position 
was restored and the procedure other than the one contained in Section 
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251-A of the Code was to be followed for trial of warrant cases on a police 
report by the Special Courts. 

14. In view of those provisions it was clear that so far as Special 
Courts were concerned there was no question of following the procedure 
laid down by Section 251-A of the Code for trial of warrant cases on 
police report. i 


15. On the 18th December, 1964 by Act 40 of 1964, Section 7-A 
was inserted into the Prevention of Corruption Act, 1947. The new Section 
runs thus : ; 

“7-A. The Code of Criminal Procedure 1898, to apply subject 
to certain modification”. The provisions of the Code of Criminal 
Procedure, 1898 (5 of 1898) shall, in their application to any proceed- 
ing in relation to an offence punishable under Section 161, Section 165 
or Section 165-A of the Indian Penal Code (45 of 1860) or under 
Section 5 of this Act have effect as if :— 

(a). in sub-section (8) of Section 251-A, for the words “the accused. 
then shall be called upon” the words “the accused shall then be 
required to give in writing at once or within such time as the Magis- 
trate may allow, alist of the persons (if any) whom he proposes to 
examine as witnesses and of the documents (if any) on which he pro- 
poses to rely and he shall then be called upon” had been substituted : 

16. It is argued before us on behalf of the appellant that by reason 
of the introduction of Section 7-A into the Prevention of Corruption 
Act, it was no longer open to the Special Courts to follow the procedure 
other than in Section 251-A inasmuch as after the said introduction 
the amended section. Section 5(1) of the Special Courts Act, we have 
referred to, did not receive further Presidential Assent as required by 
Article 254 of the Constitution. 

17. Mr. Justice Sabyasachi Mukharji has, repelled this argument 
by following the decision of a Division Bench of this Court in (1) Criminal 
Revision Case No 1407 of 1974 (K. B. Debnath v. The State) delivered 
on the 12th February 1976. 

18. The point to be specially noted is that the new Section 7-A of 
the Prevention of Corruption Act 1947 clearly prescribes that the provi- 
sions of the Code of Criminal Procedure 1898 shall in their application 
to any proceeding, inter alia, under Section 5 of the Prevention of Corru- 
ption Act 1947, have effect as provided in the said section. The words “in 
their application to any proceeding” are significant. They mean that in 
a proceeding to which Section 251-A of the Code does not apply the new 
Section 7-A of the Prevention of Corruption Act 1947 is not attracted. 

19, The second point to be noted is that Section 10 of the Special 
Courts Act has laid down that the provisions of the Prevention of Corru- 
ption Act 1947 shall apply to trials under this Act. This is a piece of 
legislation by incorporation. It is well known that where a subsequent 
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Act incorporates the provisions of a previous Act then the borrowed pro- 
visions become an integral and independed part of the subsequent Act 
. and are totally unaffected by any repeal or’ amendment in the previous 
Act. This principle, however, will not apply : 
(a) where the subsequent Act and the previous Act are supplemental 
to each other; 
(b) where the two Acts are in pari matria ; 
(c) where the amendment in the previous Act, if not imported into 
the subsequent Act also, render the subsequent Act wholly unworkable 
and ineffectual ; and i 
(d) where the amendment of the previous Act, either expressly or by 
necessary intendment applies the said provisions to the subsequent 
Act. 


These principles have been laid down in a series of decisions both of 
Courts in England and in India. The latest decision is the decision of the 
Supreme Court in (2) The State of Madhya Pradesh v. M. V. Narasimham, 
1975 Cr. LJ 1639. 


20. If we apply these principles to the instant case, we find that 
Section 7A of the Prevention of Corruption Act, 1947, does not come 
within any of the exceptions referred to above. In 1949 when Section 10 
of the Special Courts Act was enacted, Section 7A was nota part of the 
Prevention of Corruption Act, 1947. It is, therefore, implicit in Section 
10 of the Special Courts Act that only those provisions of the Prevention 
of Corruption Act which are consistent with the mode of trial prescribed 
by section 5 of the former Act would apply to trials by Special Courts. In 
other words, the procedure laid down in Section 5 of the Special Courts 
Act would remain unaffected by the introduction of Section 7-A of the 
Prevention of Corruption Act, 1947. The same conclusions were reached 
by the Division Bench referred taabove. 

21. In these premises, this appeal is dismissed. All interim orders 
are vacated. There will be no order as to costs. 

Dutt, J.: I agree. 

S.P.T. 
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[ CRIMINAL REVISIONAL JURISDICTION ] 
Before Mr. Justice Anil Kumar Sen and 
Mr. Justice Ambika Pada Bhattacharya 
Decision : March 8, 1977 
Ram Gopal Kedia & Aar. wi see TE Petitioners 
Versus 
The State 5 = a Opposite party* 


Criminal Procedure Code (Act 5 of 1898), Sec. 190 (1)(b)—Cognsi- 
sance of offence on police report — Difference in expressions ‘police report’ 
and ‘report in writing of such facts made by an police officer’ —W. B, Cri- 
minal Law Amendment (Special Courts) Act (21 of 1949), Sec. 5.— 
Cognizance of offence by Special Court—lnterpretation. : 


The only point sought to be made in the present revisional applica- 
tion is to the effect that although cognizance, was taken under Sec. 190 (1) 
(b) of the Code of Criminal Procedure 1898, under the amended pro- 
visions of the W. B. Criminal Law Amendment (Special Courts) Act 1949 
the Special Court is to follow the procedure prescribed by the Criminal 
Procedure Code for trial of warrant cases instituted otherwise than on a 
police report wholly inconsistent with section 251 of the Code of 1898 and 
the provisions of the Anti Corruption Laws Amendment Act of 1964. It 
is claimed that sec. 5(1) of the W. B. Criminal Law Amendment (Spe- 
cial Courts) Act 1949, being repugnant to the Criminal Procedure Code 
and to the Act, 40 of 1964 must be held to be void and as such the trial as 
initiated is not sustainable in law. 

The point so raised is no longer res integra so far as this Court is 
concerned. Ina Bench Decision it has been clearly held that there is no 
repugnancy. That being so, an additional ground is taken to the effect 
that the report on which cognizance was taken really was a petition of 
complaint which was filed by the police: officer not acting or purporting to 
act in the discharge of his duties so that the learned Judge could not 
have validly taken cognizance of the offence without first examining the 
complaint under section 200 of the Code of Criminal Procedure. 

HELD: Admittedly, the report in question had not been submitted 
in the usual forms in which the charge-sheets are submitted but what 
must prevail is not the form but its substance, Looking at the substance 
there are sufficient indications in the report itself to show that the same is 
a result of and consequent to an investigation held by the police. In the 
report, the enumeration, of facts indicates that these facts were found out on 
‘a prior investigation, In the back ground of the facts and circumstances 
disclosed in the report, it was held that the report on which the court below 
took cognizance was in substance a police report submitted consequent to 
an investigation contemplated by section [73(1) of the Code so that section 


“*@riminal Revision Case no. 102 of 1975 


1977 (1) CLJ) Ram Gopal Kedia v. The State 413 


190(1)(b) is attracted. Such being the position, on facts, the additional 
point raised does not help the petitioners in any manner. 


Considering the legislative history this court held that the legislature 
did not desire that the operation of section 196(1)'b) should be so re- 
stricted as to include in it the reports made under section 173 and so in 
1923 the legislature amended the section by replacing the words ‘police 
report’ by more generai words, namely, ‘reports in writing of such facts 
constituting an offence made by any police officer’ which would cover ail 
police reports. 


, 

Even if the report submitted by the Deputy Superintendent of Police 
in the present case be not considered to be a report made under section 173 
of the Code, still it was a report by the police officer on which the learned 
Judge could lawfully take cognizance under section 1 GQ(1)(b) of the 
Code. The learned Judge's reference to sucha report as a complaint 
in Subsequent orders do not change the position, particularly, when in the 
order taking the cognizance there is nothing to indicate that such cognizance 
was taken treating the report as a complaint. 

Cases referred to : 


(D K. M. Wahi y. State of West Bengal & Ors., 1977 (1) CLI 407 

(2) Nirode Baran Mukherjee v. State, 1975 (2) CLI 239: 1976 Cr. 
LJ 370 

(3) Manik Chand Chowdhury y. State, AIR 1958 Cal 324 

(4) Prem Chand Khetry v. State, AIR 1953 Cal 213 

(3) Pravin Chand Mody v. State of Andhra Pradesh, AIR 1965 


SC 1185 
(6) Bhagabati Saran v. State of U. P., AIR 1961 SC 928 
Monoj Kumar Mukherjea a fos ... fur the petitioners 
Surathi Mohan Sanyal its se tee ... for the opposite party 


The judgment of the Court was as follows :— 


Sen, J.: A Deputy Superintendent of Police, Special Police 
Establishment, Fraud Squad No. I Branch, New Delhi, filed before the 
4:h Addititional Special! Court, Calcutta, a report in writing alleging 
commission of different offences under section 120B, Indian Penal Code 
read with section 5(2) of the Prevention of Corruption Act, section 512) 
of the said Act read with section 109 of the Indian Penal Code and under 
sections 467/471, Indian Penal Code and 477A, Indian Penal Code against 
6 persons of whom two were public servants. Facts as incorporated in 
the said report may shortly be stated. It is alleged that the Food Cor- 
poration of India, New Delhi, entered into an agreement with Messrs. . 
Bihar Traders to sell Punjab maize at a price agreed and on terms set out 
in the agreement. One of the important terms was that the waize would 


rr 
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be released to Messrs. Bihar Traders only on receipt of full payment of . 
the price for the consignment. It is further alleged that two of the accused 
persons, namely, A.K. Banerji and S.K. Shome who were the public 
servants were entrusted with the duty of realisation of full payment 
before release of the consignment in favour of the Bihar Traders but they 
in conspiracy with the others including those of Bejoy Kumar Kedia and 
Ram Gopal Kedia of the Bihar Traders by corrupt or illegal means or by 
abusing their position as public servants dishonestly and fraudulently 
caused to deliver consignments of such maize to Messrs. Bihar Traders. 
without however, realising the price thereof causing a pecuniary loss to 
the extent of Rs. 30,15,974.65 to the Food Corporation and equal amount 
of gain to Messrs. Bihar Traders. It is further alleged that in causing 
such delivery, to be made they got false documents, such as, release or 
delivery orders to be made in favour of fictitious firms and also fabri- 
cated various documents, registers and statements., 

2. Such a report having been submitted before the learned Judge, 
4th Special Court, Calcutta, he perused the report carefully and in consi- 
deration of the facts and particulars incorporated therein concluded that 
sufficient grounds for taking cognizance of the offences alleged, have been 
made out. The learned Judge, accordingly, by the order dated January 13, 
1972, took cognizance but withheld the issue of processes in view of certain 
pending writ petitions in this court arising out of the investigation of such 
offences. 

3. Obviously on the failure of those writ petitions processes were 
issued on December 17, 1974, and one of the accused presons appeared 
on January 14, 1975. 

4. Two petitioners now before us, Ram Gopal Kedia and Bejoy 
Kumar Kedia, however, did not appear before the learned Judge, Special 
Court, and without doing so they moved this Court with a prayer that the 
order issuing processes should be set aside and the proceeding itself 
should be quashed. 2 

5. The only point sought to be made out in this application is to 
the effect that although cognizance was taken under section 190 (1) (b) ` 
of the Code of Criminal Procedure, 1898, under the amended provision 
of the West Bengal Criminal Law Amendment (Special Courts) Act, 1949, 
the Special Court is to follow the procedure prescribed by the Code of 
Criminal Procedure for trial of warrant cases instituted otherwise than on 
a police report wholly inconsistent with section 251 of the Code of 
Criminal Procedure, 1898, and the provisions of Anti Corruption Laws 
Amendment Act XL of 1964. It is thus claimed that section 5(1) of the 
West Bengal Criminal Law Amendment (Special Courts) Act, 1949,-under 
which the trial is to proceed before the Special Court—being repugnant 
to the Code of Criminal Procedure and the other Central Act referred 
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to hereinbefore must be held to be veid, and as such, the trial as initiated 
is not sustainable in law. 


6. The only point thus raised in this application is, how- 
ever, no longer res integra so far as this court is concerned. In a Bench 
decision of this court in (1) K. M. Waki v. State of West Bengal 
& Ors, 1977 (1) CLJ 407 it has been clearly held that there is no 
such repugnancy. It was pointed out that under the provisions of 
section 5(2) of the Code of Criminal Procedure the special procedure for 
trial as Jaid down by the West Bengal Criminal Law Amendment (Special 
Courts) Act, 1949, would prevail and that Act XL of 1964 did not alter 
this situation nor did it bring in any repugnancy. It was held by the Divi- 
sion Bench that “the procedure laid down in section 5 would remain unaft- 
ected” and that the trial must proceed in the manner so prescribed. 


7. Mr. Monoj Kumar Mukherjea who is now appearing on behalf of 
the petitioners has in his usual fairness conceded: that the only point on 
which the petition js resting is concluded by the above decision of the 
Division Bench against the petitioners. He has, however, filed an appli- 
cation for leave to take an additional ground at the time of hearing. We 
have allowed him to do so though the point so sought to be raised has been 
raised at a late stage and though the point is not wholly consistent with 
the earlier stand taken by the petitioners solely with a view to avoid multi- 
plicity of proceedings in this court for the same relief based on different 
grounds. The additional ground which the petitioners are now taking 
before us is to the effect that the report of the Deputy Superintendent of 
Police, dated January 13, 1972, on which cognisance was taken was really ` 
a petition of complaint which was filed by the police officer not acting or 
purporting to act in discharge of his duties so that the learned Judge could 
not have validly taken cognizance of the offence without first examining the 
complainant under section 200 of the Code of Criminal Procedure. Ins- 
piration for raising such a point arises from a Bench decision of this court 
in the case of (2) Nerode Baran Mukherji v. The State West Bengal, 1975 
(2) CLI 239 : 1976 Cr.LJ 370. In this case, the Division Bench has held 
that where the Special Court takes cognizance of offence under section 190 
(1){a) it has to comply with the provisions of sections 200 and 204 of the 
Code before any process can be issued against the accused. 

8. Mr. Mukherjea appearing in support of this Rule has pressed this 
additional point very seriously. According to Mr, Mukherjea any report 
submijted in writing by a police officer is not a police report. He has 
drawn our attention to some of the provisions of the Code itself to show 
that even the police officers are Tequired at times to file petitions of comp- 
laint so that such complaints when lodged by a police officer do not become 
police reports within the meaning of section 190(1)(b) of the Céde. The 
present trial is governed by the old Code so that the definition of a police 
report as in the new Code and the amended provision of section 190(1)(b) 
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ate not applicable. But nonetheless Mr. Mukherjea has contended, that 
some meaning has to be ascribed to the term ‘police report’ or ‘a report in 
writing..... oe by any police officer.’ In order to be so, according to Mr. 
Mukherjea the report must be the result of any investigation or enquiry on, 
any information or allegation as to commission of an offence. , Referring 
to the report filed in the present case Mr. Mukherjea has contended that 
there is nothing in it to show that it was the result of any prior investiga- 
tion or enquiry. According to Mr. Mukherjea the so-called report can be 
read only consistantly as a complaint by a police officer and the learned 
Judge, Special Court when he took cognizance on it has not expressly said 
anywhere that he was treating it otherwise than a complaint. He bas drawn 
our attention to an order dated November 20, 1974, passed by the learned 
Judge, Special Court, which according to Mr. Mukherjea clearly indicates 
‘that the learned Judge proceeded to take cognizance treating the report 
only asa complaint and not asa police report or report in writing of a 
“police officer. l 


9. Mr. Sanyal appearing on behalf of the State has seriously con- 
tested the point thus raised by Mr. Mukherjea. According to Mr. -Sanyal 
the order by which the cognisance was taken would clearly show that 
cognisance was being so taken ona police report though the learned 
Judge had not referred to the relevant clause under section 190(1) of the 
Criminal Procedure Code. According to Mr. Sanyal, the learned Jucge 
was authorised to take cognizance under either of the two clauses of 
section 190(1) of. the Code and if it can be established om the materials 
on record that the basis on which the learned Judge proceeded to take 
cognizance was really a report in writing of the facts constituting the 
offence by a police officer, cognizance as taken could clearly be sustaina- 
ble in law. Mr. Sanyal has put forward two alternative contentions 
before us. In the. first place, Mr. Sanyal has contended that even if we 
assume that by the words, ‘report in writing by a police officer’ in sec- 
tion 190(1)(b) of the old Code as applicable to this case what is meant is 
a report of the nature contemplated by section 173(1) of the Code, the 

- report in the- present case well fulfils the requirement of law. He has 
drawn our attention to facts and circumstances which we shall presently 
refer to support his contention that the report in the present case answers 
the description of a report as under section 173(1) of the Code in its sub- 
stance. Alternatively, Mr. Sanyal has contended that under the provi- 
sions of the old Code as it stood after the 1923 amendment, a report in 
writing by a police officer as in section 190(1)(b) need not necessarily be 
„a police report which is nothing but a report made in terms of sec- 
tion 173(1) of. the Code. Referring to two earlier decisions of this court 
Mr. Sanyal has contended that when the legislature amended section 
190(1)(b) by substituting the words, ‘police report of such facts’ by 
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‘report in writing of such facts by any police officer’ the legislature in- 
tended to give a wider connotation to these words to incorporate not only 
a police report, that is, a report which is the result of an investigation 
made under section 173(1) of the Code but also any other report of facts 
constituting an offence when made by a police officer. Relying on such 
a wider connotation of the words used in section 190(1)(b) of the Codé 
after its 1923 amendment, Mr. Sanyal has contended that the report in 
the present case by the Deputy Superintendent of Police even if it does 
not answer the. description of a report contemplated by section 173 (1) of 
the Code still it being a report in writing of facts constituting an offence 
by a police officer, the Jearned Judge could lawfully take cognizance 
under section 190(1)(b) of the old Code. 

10. We have carefully considered the rival contentions put for- 
ward before us and in our view there is ample substance in both the 
contentions raised by Mr. Sanyal. In the first place, we shall consider 
whether the report in question can be said to be a report contemplated by 
section 173(1) of the Code which normally follows an investigation by 
-the police. Admittedly, the report in question had not been submitted in 
the usual forms in which charge sheets are submitted but in our view 
what must prevail is not the form but its substance. Looking at the 
substance there are inherent indications in the report itself to show that 
the same isa result of and consequent to an investigation held by the 
police. It isno doubt true that in the report itself there is no refer- 
ence to the number of the police station case but the enumeration 
of facts would indicate that those were found out ona prior investi- 
gation. When the report goes on to state that two of the accused per- 
sons are on bail granted to them by the Chief Presidency Magistrate, Cal- 
-cutta, and two are on bail granted by Additional Chief Judicial Magis- 
trate, Delhi, there is no doubt that a police case was started for 
investigation in coprse of which those accused persons being arrested 
were released on bail. Doubt, if any, on the point is clearly removed by 
the facts disclosed by the petitioners themselves in their application to this 
court which would appear from the statements made in paragraphs 2, 
3 and 5 of the petition that the police started two cases, being RC 
case No. 15 of 1969 and RC Case No. 26 of 1969 for investigation, 
that the petitioners themselves moved this court with writ petitions 
for—quasiing the investigation as a malafide one though they were unsu- 
ccessful in their attempt to quash such investigation. It would fur- 
ther appear that the Deputy Superintendent of Police who has filed the 
report in the present case was the Investigating Officer. Itcan not be 
disputed that the investigation in the present case being one under the 
Delhi Special Police Establishment Act, the Investigating Officer himself 
was authorised to submit a.report contemplated by section 173(1) of the 
Code acting as the Officer-in-Charge in view of the provisions of section 
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5(3) of the Delhi Special Police Establishment Act, 1946. In the background 
of such facts and circumstances we cannot but accept the contention of 
Mr. Sanyal that the report on which the learned Judge took cognizance 
was in substance a police report submitted consequent to an investi- 
gation contemplated by section 173(1) of the Code so that section 190 
(1)(b) is attracted. Such being the position on facts, the additional point 
raised by the petitioners and contended for by Mr. Mukherjea does not 
help the petitioners in any manner. The decision in Nerode Baran 
Mukherji’s case proceeds upon facts totally different from the facts 
of the present case. There, on the findings of the learned Judge, 
the cognisance was taken in each case ona petition of complaint. Of 
the six cases considered there, in five the complaint was lodged by 
the Public Prosecutor. In the sixth one, the complaint was filed in the 
form of a report by the Investigating Officer but on the finding of 
the learned Judges the same was taken as a petition of complaint and 
not as a police report as found by us. In that case, the cognizance 
having been taken on a complaint section 200 of the Code was admittedly 
‘attracted and what was considered by this court was as to whether exa- 
mination of the complainant could be dispensed with in view of the pro- 
vision of section 200 proviso (aa). That question does not, however, 
‘arise at all in the present case when on our findings made hereinbefore 
the cognizance having been taken on a police report under section 
190(1)(b), section 200 is not at all attracted. 


11. So far as the other contention put forward by Mr. Sanyal is 
concerned, we are of the opinion that there is ample substance in the 
same too. In the Code of Criminal Procedure as it stood prior to its 
1923 amendment the language used in section 190(1)(b) was’ “upon a 
police report of such facts”. The expression, police report so used was 
same as in section 173(1) of the Code and any other provision like sec- 
tions 133, 145, 147 and 170 of the Code. Judicially interpreted the ex- 
pression, ‘police report’ carried a special meaning, namely, reports 
under section 173, that is to say, reports of cognizable offence or non- 
cognizable offence with regard to which there had been a direction by 
a Magistrate to investigate made after an investigation under Chapter XIV 
of the Code. Any other report of an offence made by a police officer on 
such interpretation would be no police report within the meaning of section 
190(1)(b) of the Code and could only be a complaint. But then there 
was an apparent incongruity when on the definition clause the complaint 
excluded a report of a police officer. To avoid such incongruity some of 
the High Courts took the view that report of a police officer as in the 
definition clause section 4(1)(h) should be interpreted as synonymous with 
police report. In some of the judicial decisions including some by this 
court the expression police report in section 190{1)(b) as it stood 
prior to its 1923 amendment was again not given the limited meaning 
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to include reports made under section 173, It was in the background 
of the aforesaid divergence of judicial opinion that section 190(1)(b) 
was amended in 1923 and for the words, ‘upon a police report of such 
facts’ the words ‘upon a report in writing of such facts made by 
any police officer were substituted and simultaneously the new 
proviso in clause (aa) was added to section 200. The effect 
of this amendment was considered by this court in two earlier cases 
of (3). Manik Chand Chowdhury v. State, AIR 1958 Calcutta 324 and 
(4) Prem Chand v. State, AIR 1953 Calcutta 213. Considering the legi- 
Slative history this court held that the legislature did not desire that the 
operation of section 190 (1) (b) should be so restricted as to include in it 
the reports made under section 173 and so in 1923 it amended the section 
by replacing the expression ‘police report’ by more general words, namely. 
‘reports in writing of such facts constituting an offence made by any 
police officer’ which would cover all police reports. Thus, it was pointed 
out that the object of the amendment was to give a wider connotation and 
in such wider connotation section 190 (1) (b) would include not only any 
report, submitted under section 173 of the Code but any other report in 
writing of facts constituting an offence when such report is filed by a police 
officer. The new Code of 1973 no doubt once more goes back to tke 
Position as it stood prior to 1923 amendment but admittedly the present 
Case is governed by the old Code as it stood after the 1923 amendment. 
That being the position, Mr. Sanyal can tightly contend that the impugned 
report by a police officer setting out facts constituting an offence submitted 
by a police officer, the learned Judge could lawfully take Cognisance in 
exercise of his power under section 190 (1) (b) even if the report is not 
one which can be said to bea report submitted under section 173 of the 
Criminal Procedure Code. 


12. The decision of this Court in the case of Prem Chand v. The 
State, (Supra) came to be considered by the Supreme Court in the case of 
(5) Pravin Chand v. The State of Andhra Pradesh, AIR 1965 Supreme 
Court 1185. The Supreme Court did not disapprove this court’s interpre- 
tation of clause (b) to section 190(1) of the Code on its 1923 amendment 
whereby that clause was given a wider connotaion to include not only 
police reports as submitted under section 173 (1) of the Code but any 
other report by a police officer setting out facts constituting an offence. 
What was disapproved by the Supreme Court was the view taken by this 
court that section 251A of the Code would not apply toa trial which was 
initiated on a report contemplated by section 20 (G) of the Opium Act. 
This court took the view that a report contemplated by section 20 (G) of 
the Opium Act may constitute a report within the meaning of section 190 
(1) (b) in its wider connotation but the same not being a police report made 
under section 173 of the Code section 251A of the Code would not be 
attracted. Supreme Court, however, took the view that the fiction ` 
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introduced by section 20(G) of the Opiun Act in rendering such a report to 
be a report contemplated by section 190(1) (b) would attract the provision 
of section 251A of the Code also. In the present case, bowever, we are 
only concerned with the meaning of the words “upon a report in writing 
of such facts made bya police officer” as in section 190 (1) (b) of the 
Code. Two Bench decisions of this court referred to hereinbefore having 
interpreted those words to give the clause a wider connotation to include 
not only police reports made under section 173(1) of the Code but any 
other report setting out facts constituting the offence made by a police 
officer and such interpretation not having been disapproved by ‘the Supreme 
Court we feel inclined to adopt such an interpretation of section 190(1) 
(b) of the Code as it stood prior to the 1973 amendment. Weare also 
in respectful agreement with the reasons given by this court in the earlier 
two decisions for putting such a wider connotation to the words used in 
this clause by this court. It would be pertinent in our view to refer to 
another decision of the Supreme Court in the case of (6) Bhigabati Saran 
v. State of U.P., AIR 1961 Supreme Court 928 which by necessary impli- 
cation supports the view taken by us. Though in that case the point 
was not raised in the specific manner now raised before us, it would 
appear that there cognizance was taken on a report by the Officer-in-Charge 
of a police station submitted under section 11 of the Essential Supplies 
(Temporary Provisions) Act, 1946. Cognizance appears to have been 
taken as under section 190 (1) (b) of the Code and the procedure 
for trial that was adopted was the procedure laid down for cases 
instituted on a police report. Though the Supreme Court held 
that such a report under section 11 was not meant to serve as a charge 
sheet against the accused persons yet the Supreme Court upheld the pro- 
cedure adopted for taking congizance on such a report or for the trial of 
the case initiated on such a report. This decision of the Supreme Court in 
our view by necessary implication supports the earlier view taken by this 
court that in taking cognizance under section 190(1)(b) a Magistrate is not 
necessarily limited to a charge sheet or a police report under section 173(1) 
of the Code. He can take such cognizance on other kinds of police reports 
as well. 

13. Mr. Mukherjea appearing on behalf of the petitioners has conten- 
ded that such an interpretation of section 190(1)(b) of the Code as it stood 
prior to the 1973 amendment may lead to undesirable results, namely, that 
any police officer may without completing an investigation under Chapter 
XIV and at any time submit a report inducing the Magistrate to take cog- 
nizance nonetheless under section 190(1){b) of the Code. In our view, 
however, there can be no reasonable ground for such an apprehension 
because whatever procedure the police may adopt it would be for the lear- 
ned Magistrate to take cognizance. There is no reason why any learned 
Magistrate would encourage any such procedure. In such cases it would 
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just be reasonable to think that the learned Magistrates would insist on the 
police to discharge their duty enjoined by the Code by completing the 
investigation. Nor can we accept the further contention of Mr. Mukherjea 
that given the wider connotation the report in writing of such facts made 
by a police officer in section 190(1)(b) should be limited to mean only such 
reports as the. police is authorised to submit under a particular statutory 
provision though it does not constitute a police report made under section 
173(1) of the-Code. The terms of the clause do not justify such a limita- 
tion and by imposing such a limitation into the clause, we do not advance 
the object for the amendment incorporated in 1923. . Plainly, clause (b) of 
section 190(1) of the Code as it stood on the 1923 amendment authorised 
the Magistrate to take cognizance of an offence not only on a police report 
made under section 173(1) of the Code after completion of an investigation 
but on any report setting out facts constituting the offence submitted by a 
police officer save and except, of course, where the Jaw enjoins the police 
to submit not a report but a complaint.. In this view, we are accepting 
the contention of Mr. -Sanyal that even if the report submitted by the 
Deputy Superintendent of Police in the present case be not considered- to 
be a report made under section 173 of the Code, still it was a report by a 
police officer on which the learned Magistrate could lawfully take Cogni- 
zance under section 190(1)(b) of the.Code.. The learned Magistrate’s 
referenee to such a report as a complaint in subsequent orders do not 
change the position, particularly, when in the order taking the cognizance 
there is nothing to indicate that such cognizance was taken treating the 
report as a complaint. 

14. On the conclusions as above, the additional point raised by Mr. 
Mukherjea in support of this Rule fails. The application fails and the Rule 
is discharged. 

45. We, however, make it clear that this application should have 
been thrown out in limine since the petitioners moved this court even be- 
fore they had surrendered before the learned Judge but since the Rule had 
been issued and a long time have elapsed, we thought it fit not to dismiss 
the application on such a ground—though it deserves to be so dismissed— 
but we have disposed of the application on its merits to avoid multiplicity 
of proceedings in this court. > All interim orders are vacated. Let the 
rocords be sent down forthwith. 


Bhattacharya. J. : I agree. 
N.C.S. 
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[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Tarun Kumar Basu 
Decision : March 4, 1977 


Nepal Chandra Banerjee sie oa si Petitioner 
Versus 
Commercial Tax Officer, Jalpaiguri & Ors. i Respondents* 


Bengal Finance (Sales Tax) Act (VI of 1941) Secs. 4(2), 11(2), 
20(3)&(4)—‘Sale’—Supply of stones collected from government property to 
P.W.D.—Whether there is any change of ownership— Whether notices for 
payment of tax and assessment of Sales tax legal. 


Constitution of India, Art. 31(1) & 265—Property—Infringement of 
property right. 

Constitution (42nd Amendment) Act, Secs. 38 & 58(2) Abatement 
—Maintainability of pending writ application on and from 1.2.77 


The petitioner isa P.W.D. contractor. He was appointed as such 
in terms of a Tender which was offered by him and accepted by Public 
Works Department, Government of West Bengal. He was required 
to supply stone chips, boulders etc. C.T.O. by an order held that the 
supply of stone materials as per P.W.D. contract amounted to ‘sale’ 
within the meaning of the Bengal Finance (sales tax) Act 1941 and as 
such the petitioner is liable to pay sales tax and accordingly notices were 
issued to the petitioner for payment of tax assessed and there was also 
an order of assessment. The notices and the orders of assessment were 
challenged in a writ petition and a Rule was issued. 

At the hearing of the Rule, an objection was taken as to main- 
tainability of the writ application in view of the relevant provisions of 
the Constitution (Forty Second Amendment) Act 1976, 

HELD: So far as the present case is concerned, there can be no 
manner of doubt that the river-bed from which the-stones were collected 
by the petitioner never belonged to him. The narrow question which 
falls for determination is whether by virtue of payment of royalty to 
the Forest Department, Government of West Bengal, the petitioner 
became the owner of the stones so collected. In view of the proposition 
of law laid down by the Supreme Court in the case reported in 26 S.T.C 38 
it must be held that the payment of such royalty did not change the owner- 
ship of the property in question. As such the petitioner never acquired the 
property in the stones from the State Government which at all material 
times remained the owner thereof. It follows therefore that the petitioner 
did not effect any “sale”? of the stones to the P.W.D. within the meaning of 
the Act. Consequently it must be held that the C.T.O. was in error in 
making the impugned orders and in issuing the impugned notices on the basis 
that the petitioner had effected the sale of the stones in question to the P.W. 

*Civil Rule no. 1601 (w) of 1969 


1977 (1) CLJ] Nepal Ghandra Banerjee v. Commercial Tax Officer 423 


Department which was liable to Sales Tax under the provisions of the Ben- 
gal Finance (Sales Tax) Act 1941. 

A notice cannot come within the expression, ‘order’ which necessarily 
means a formal expression of some opinion or determination of some right 
or liability affecting a party. A notice is nothing but a communication 
to aparty asking him either to show cause or to do something before an 
order is made. In that view of the matter, the impugned notice cannot be 
said to be “orders” made within the meaning of section 20(3) or 20(4) of 
the Act. That being so, tt cannot be said that the petitioner has any other 
remedy for redress of his grievances against the impugned notice within the 
meaning of new Article 226 (3) of the Constitution of India. Therefore, 
the impugned notices cannot be said to be in any way barred or affected by 
the provisoins of Art, 226(3) of the Constitution of India. 

When a taxing authority acting under a statute makes a demand of a 
tax which is not leviable under that statute, such a demand amounts to de- 
Privation of property without authority of law within the meaning of Article 
31(1) of the Constitution. 

The transactions in the instant case did not amount to “Sales” within 
the meaning of the Sales Tax Act and as such no sales tax is leviable under 
the law in respect of those transactions. That being the position, it must 
be held on the basts of the proposition laid down by the Supreme Court in 
Coffee Board’s case that by virtue of the impugned orders of assessment 
the Respondents are seeking to levy a tax which is not leviable in law. 
In that state of affairs, it must be held that the petitioner is being sought 
to be deprived of his property without the authority of law within the mea- 
ning of Article 31(1) of the Cofistitution of India. As such the present 
writ application must be held to be for the enforcement of a right conferred 
by the provisions of Part III of the Constitution of India and as such comes 
under Article 226 (1)(a) of the Constitution. Consequently the bar im- 
posed by Article 226(3) cannot be invoked by the respondents in the pre- 
sent case challenging the maintainability of the writ application against the 
order of assessment. 

Cases referred to :— 

(1) Commissioner of Sales Tax, M. P. y. Purshottam Premji, 

26 STC 38 f 

(2) Calcutta Co. Ltd. v. Commissioner of Sales Tax, 15 STC 534 

(3) Bakthavatsalu v. State of Madras, 14 STC 132 

(4) Surja Mohan Chakraborty v. State of West Bengal, 1977 CHN 242 

(5) Coffee Board, Bangalore, v. Jaint C. T. O. Madras, AIR 1971 SC 

` 870: 25 STC 528 

(6) Ramjilal v. I. T. C. Mahindragar, 1951 SCR 127 : AIR 1951 SC 97 

(7) Ujjam Bai v. State of U. P., AIR 1962 SC 1621 : (1963)1 SCR 778 
Dr. Debi Prosad Pal and Anil Kumar sa RR .. for the petitioner 
S. N. Dutta by is «3 Sor the respondents 
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The judgment of the Court was as follows :— 


In this application, the petitioner challenges an order of assessment 
dated 21st August, 1963 and certain notices issued under the’ provisions 
of the Bengal Finance (Sales Tax) Act, 1941, (hereinafter referred to as the 
Act). j ‘ : 

2. The facts relating to the present application may be briefly noted. 
The petitioner was appointed asa Contractér under the Public Works 
Department of the Government of West Bengal for the supply of stone 
materials of different sizes including boulders, chips, shingles after 
collecting them from riverbeds, in terms of the directions of the Public 
Works Department, Jalpaiguri. 


3. The petitioner was appointed as a Contractor as aforesaid in 
terms of a Tender which was offered by the petitioner and accepted by 
the Public Works Department, Government of West Bengal. 

4. Some of the conditions of the Tender which are Annexure ‘C’ 
` to the petition are material for the purpose of deciding the controversy, 
in the present case and may be set out below :— 


The material portion of Clause 2 of the Tender is as follows :— 
“The Contractor is to deliver the materials on or before the dates 
mentioned in the tender.........” 
Clause 6 runs as follows :— 


“On the completion of the delivery of materials, the Contractor 
shall be furnished with a certificate to that effect, but the delivery will 
not be considered complete until the Contractor shall have removed 
all tejected materials and shall have the approved materials stacked 
or placed in such position as may be pointed out to him.” 

Clause 7 provides as follows :— 


“The material shall be of the best description and in strict accor- 
dance with the specification, and the Contractor shall receive payment 
for such materials only as are approved and passed by the Executive 
Engineer or the Subdivisional Officer.” 


5. Clause 6 of the Conditions of Contract provides as follows :— 
© “On completion of the work, the Contractor shall be furnished 
with a certificate by the Subdivisional Officer/Divisional Officer (here- 
inafter called the Engineer-in-charge) of such completion, but no such 
certificate shall be given nor shall the work be considered to be com- 
plete until the contractor shall have removed from the premises on 
which the work shall be excluded all scaffolding, surplus materials and 
‘rubbish and cleaned off the first from all wood-work; doors, windows, 
. walls, floors, or other parts of any Pudding 4 in, upon or about which 
the work is to be executed.. ie 


Clause 7 of the E runs as follows :— 
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“No payments shall be made for works estimated to cost less 
than rupees one thousand, till after the whole of the works shall have 
been completed and a certificate of completion given.” 

ó. It may be mentioned that there was some additional conditions 
attached to the Tender which as I have stated was accepted by the Public 
Works Department of the Government of West Bengal. 

Clause 6 of tke Additional Conditions provides as follows :— 

“Contractors in tke course of their work should understand that 
all materials (e.g., store and other materials) obtained in the work of 
dismantling, excavation, etc., will _be considered Government property 
and will be disposed of to the best advantage of Government.” 

7.- Another material document is a letter dated the 24th December, 
£962 from the Deputy Chief Engineer, West Bengal, Jalpaiguri to the 
petitioner which is as follows :— 

* Dear Sir, ‘ 
Your rate offered in the separate bid for the above noted work @5% 
less (Five percent less) than the schedule of rates for 1961-62 of Nort- 
hern Circle, P.W.D. for collection of stone boulders and shingles and 
at 5% less (five percent less) than the Schedule of rates for 1962-63 
for breaking of stone metal to stone chips (labour only) as well as for 
Carriage of all stone materials, boulders, shingles ete. i.e. amounting to 
Rs. 3,72,979/+ against the estimated amount of Rs. 2,98,383/- put to 
tender has been accepted by me for and on behalf of the Governor of 
West Bengal subject to the maximum consolidated rate originally 
quoted for supply and collection of the following materials for 100 
Cft.” 

8. Then follows the details of the materials which are not necessary 
for our purpose. 

9. The only other material document is a letter dated the 6th Jan- 
uary, 1969 written by the petitioner to the Divisional Forest Officer, 
Cooch-Behar Division, which is as follows :— 

“Sir, ` 
In connection with the above flood damage repair work I am badly 
in need of collecting 453 cm of Stone Bazree from the above River 
Bed and so, I would request you to kindly permit me to lift the afore- 
said quantity of Stone Bazree immediately so that the work may be 
completed within stipulated period. 

Necessary royalty will be paid by me.” 

This letter was forwarded by Assistant Engineer (Rates) to the Divisional 
Forest Officer, Cooch-Behar Division with the following note. 

“Forwarded in original favour of his kind disposal. The applicant 
Sri N.C. Banerjee has been entrusted with the work mentioned in the 
application and may kindly be allowed to collect 453 cm. of Stone 
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Bazree from Basra River bed on receipt of necessary royalty from the 


applicant as per rules.” a 


40. The Commercial Tax Officer, Jalpaiguri by an order dated the 
Ist June, 1968 held that the supply of the Stone materials in terms of the 
above contract amounted to “sale” within the meaning of the Act and as 


such the petitioner was liable to pay sales. tax under S. 4(2) of the Act 
from the 28th July, 1961. 


il. By an order of assessment dated the 21st August, 1968 the 
same Commercial Tax Officer assessed the petitioner under S. 11(2) of the 
Act to Sales Tax for a sum of Rs. 25035.90p on the basis that the supplies 
made by the petitioner to the Public Works Department, Government of 
West Bengal amounted a sale of goods within the meaning of the Act. 


22. These two orders and certain specified notices for assessment 
under the provisions of the Act are the subject matter of challenge before 
me in this application, 


i 43. Dr. Debi Prosad Pal appearing on behalf of the petitioner con- 
tended before me that the transaction im question did not amount to a 
sale within the meaning of the Act. Relying on the letter dated 24th 
December, 1962, Dr. Pal submitted that the work that the petitioner was 
entrusted under the Conrtact was the collection of certain stone boulders 
and shingles, breaking thereof into certain sizes and specifications and 
the carriage thereof to a particular place. This according to Dr. Pal did 
not amount toa sale. He further submitted on the basis of the letter 
dated the 6th January, 1969 that the petitioner had to apply to the Divi- 
sional Forest Officer, Cooch Behar Division for permission to collect a 
certain quantity of stone from the river bed for the purpose of cutting 
them to a certain size and supplying them to the Public Works Depart- 
ment, Government of West Bengal. It was further pointed out that the 
permission was granted to the petitioner as asked for on payment of a 
certain sum as royalty. 


14. According to Dr. Pal the property in the goods, at all material 
times, belonged to the State of West Bengal and the fact that royalty 
was paid for collection of the stones before they were cut to particular 
size did not have’ the effect of transferring the property to the petitioner. 
In other words, the payment of royalty to the State of West Bengal for 
collection of the stones did not have the effect in law of making the peti- 
tioner the owner of the stones that were collected. Accoding to Dr. Pal, 
as the petitioner never became the owner of the stones, there was no 
question of selling them to the Public Works Department, Government 
of West Bengal. Consequently, the Commercial Tax Officer was in error 
in holding that the transactions in question amounted to sale and impos- 
ing sales tax under the provisions of the Act on the basis thereof. The ~ 
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impugned notices, according to Dr. Pal are also without jurisdiction as 
the transactions did not amount to a sale. 

15. In support of his contention Dr. Pal placed strong reliance on 
a decision of the Supreme Court in the case of (1) Commissioner of 
Sales Tax, M. P. v. Purshottam Premji reported in 26 STC 38. This deci- 
sion in my view is almost on all fours with the facts of the’ present 
case, .As such, it will be necessary to set out some portions of the 
judgment. At page 39 of the Report Hegde, J. of the Supreme Court 
observed as follows :— 

“The sole question that arose for decision in those reference was 
whether the transactions referred to in those references are “sales 
within the meaning of the Madhya Pradesh General Sales Tax Act, 
1958, or whether they were merely works contracts. The High Court 
has opined that they were works contracts and as such the turnovers 
relating to those transactions are not liable to be taxed under the Act, 
The material facts for the purpose of deciding these appeals are : The 
assessee entered into two contracts with the S. E. Railway for break- 
ing stones and supplying ballast. Under the first contract he was to 
break stones into ballast- and supply approximately 60,00,000 cubic 
feet of ballast at Rs. 27-6-0 per cubic foot. Under the second 
contract, he was to supply in small slacks of a specified size at a flat 
rate of Rs. 35 per 100 cubic feet. The general and special conditions 
of the those contracts were the same. The quarry from which the 
stones were to be quarried belonged to the railway administration. 
The assessee was merely to quarry stones from those quarries, break 
them into pieces of specified size and supply them to the railway 
administration”. 

Thereafter Hegde, J. goes on to observe as follows :— 

“The main features of the contracts with which we are concerned 
in these appeals are : (1) the assessee was to quarry stones from the 
quarries belonging to the South Eastern Railway, and (2) he was 
to break those stones into peices and convert them into ballast of a 
specified size and thereafter supply them to the S. E. Railway. 
Prima facie, the S. E. Railway. was the owner of the ballast. The 
assessee’s duty was only to do some work on the stones belonging 
to the S. E. Railway administration. Hence it is difficult to accept the 
contention of the sales tax authorities that the transactions in question 
are sales within. the meaning of S. 2(n) of the Act”. 

After setting out of the definition of sale in the Madhya Pradesh 
Act Hegde, J. goes on to observe as follows :— 

“From the above definition, it is clear that before transaction can 
be considered as a sale, there must be a transfer of property in goods. 
Without such a transfer, there cannot be any sale. In the instant 
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cease, quite clearly, the property in the ballast at all relevant times was 
with the S. E: Railway. The ballast was never the property of the 
assessee. Therefore there was no question of the assessee transferring 
any property in it to the S. E. Railway. Hence it isnot possible to 
uphold the contention of the department that there was any sale 
within the meaning of section 2(n) of the Act”. 

At page 41 of the Report, Hegde, J. observed as follows :— 


“The fact that the railway had provided in the agreement that the 
assessee shall pay the royalty due to the State Government does not 
in any manner detract from the legal position that the railway was 
the owner of the quarry. Itis merely an arrangement for the -pay- 
ment of a royalty”. : i 

16. Relying on the above decision Dr. Pal submits that the stones 

which were supplied to the Public Works Department, Government of 
West Bengal never came under the ownership of the petitioner. As 
pointed out already, they were the property of the Forest Department 
which is merely a Department of the State of West Bengal. The petitioner 
sought for and obtained the permission of that Department to collect the 
stones on payment of a royalty. This fact of payment of royalty how- 
ever did not have the effect of transferring the property to the petitioner 
on the basis of the principle laid down by the Supreme Court in ‘the 
above case. l ; 
, 17. Dr. Pal further points out thatthe Commercial Tax Officer 
in passing the impugned Order of assessment has proceeded on an entirely 
fallacious proposition of law. Dr. Pal pointed out that the Commercial 
Tax Officer refers to the case of (2) Calcutta Co. Ltd. v. Commissioner of 
Sales Tax, 15 STC 554 and holds that the case is distinguishable from the 
facts ofthe present case on the ground that the river-bed from which the 
petitioner collected the stones were never leased out to the Public Works 
Dept., Government of West Bengal. According to the Commercial Tax 
Officer since the stones were collected and royalty paid to the Forest 
Department and not to the Public Works Department of the Govt. of 
West Bengal the transaction amounted toa salee Dr. Pal submits that 
whether it is the Forest Department or ‘the Public Works Department, 
the ownership of the property must be held to inhere in the State of West 
Bengal of which these Departments are merely administrative divisions, 

18. In my view, this contention of Dr. Pal should be accepted. I 
do not see how the question as to whether the stones were collected by 
virtue of a permission granted by the Forest Department or the Public 
Works Department of the Government of West Bengal makes any diffe- 
rence to the legal position. . In the eye of law, the stones must be. held 
to be the property of the State of West Bengal. As the Supreme Court 
has pointed out in the case frientioned above, the payment of royalty for 
collection of these stones does not have the effect of transferring the 
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property to the petitioner. Consequently, it must follow that the stones 
never became the property of the petitioner. As such there was no ques- 
tion of transferring the property in the stones to the Public Works Depart- 
ment by way of a sale. The inescapable conclusion therefore is that the 
transactions in question did not amount to a sale. Consequently, it must 
be held that the Commercial Tax Officer was in error in passing the impu- 
gned orders and issuing the impugned notices on the basis that the petitio- 
ner had effected the sale of the stones in question to the Public Works 
Department, Government of West Bengal, which was liable to sales tax 
under the provisions of the Act. l 

19. Mr. Dutta, learned Advocate appearing on behalf of the State 
of West Bengal sought to rely on a decision of the Madras High Court in 
the case of (3) S. Bakthavatsalu v. The State of Madras, reported in 14 
STC 132 where it was held that under the contract entered into with the 
Neyveli Lignite Corporation where the assessee had agreed to supply the 
Corporation certain quantity of granite it amounted toa sale liable to 
sales tax and not a contract for quarrying as contended by the assessee. 
Mr. Dutta invited me to hold on the basis of that decision that the transac- 
tion in the instant case should also be held to be not a works-contract but 
a contract of sale. : 

20. In answer to this contention Dr. Pal pointed out a very signi- 
ficant passage at page 834 of the Report which is as follows :— 

“In amplification of these arguments learned counsel claims, that the 
other contracting party, the Corporation insisted upon the quarrying of 
the materials from certain quarries indicated in the contract and that it was 
not open to the assessee to produce materials quarried from any other place. 
It was no doubt conceded that the quarries wherefrom the materials were 
to be collected were quarries which belonged to the assessee himself, but, 
nevertheless, since the contract containing certain specific terms it should 
be construed, so it was argued, that it was a contract for the supply of 
labour and execution of certain works. 

Z1. Dr. Pal submits that since it was conceded as a question of fact 
that the quarry in question belonged to the assessee himself this case is of 
no assistance in deciding the question before me. 

22. In my view this contention of Dr. Pal is also sound and should 
be accepted. In the present case there can be no manner of doubt that the 
river-bed from which the stones were collected as aforesaid never belonged 
to the assessee. The narrow question which falls for determination is 
whether by virtue of the payment of royalty to the Forest Department, 
Government of West Bengal, the petitioner became the owner of the stoneg 
in question. In view of the proposition of law laid down by the Supreme 
Court in the case mentioned above, it must be held that the payment of 
this royalty did not change the ownership of the property in quiesion. As 
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such the petitioner never acquired the property in the stones in question 
from the State of West Bengal which at all material times remained the 
owner thereof. As such it must be held that the petitioner did not effect 
any “sale” of these stones to the Public Works Department, Government 
of West Bengal within the meaning of the Act. 

23. Before I conclude this judgment, I must point out that Mr. 
Dutta for the respondents raised a contention that apart from the supply 
of stones which are the subject matter of challenge in this appli- 
cation the petitioner also supplied certain other materials like pipes etc. 
tothe Public Works Department, Government of West Bengal which 
are also the subject matter of the impugned order of assessment 
and the impugned notices. Dr. Pal for the petitioner conceded that 
if there are supplies of any other materials apart from stones by 
the petitioner to the Public Works Department, Government of West 
Bengal, he could not contend that they were not liable to sales tax under 
the provisions of the Act. That being the position the best order in my 
view would be to send the case back to the Commercial Tax Officer for 
reassessment in the light of my observations indicated above. This con- 
tention of Dr. Pal therefore succeeds. 

- 24. On the day when the matter was set down for judgment Mr. 
S.N. Dutta, learned Advocate appearing on behalf of the State of West 
Bengal wanted to raise certain objections as to the maintainability of this 
application on the basis of certain provisions of the Constitution (42nd 
Amendment) Act, 1976 (hereinafter referred to as the Amendment Act). 
Thereupon I set down the matter for further hearing and both parties 
made their submissions. 


25. AsI have already mentioned, the challenge in this Rule is 
directed against an order of assessment dated 2Ist August, 1968 under’ 
S. 11(2) of the Act and certain notices issued by the Commercial Tax 
Officer which have been mentioned in the petition. 


26. Mr. Dutta drew my attention in the first place to S. 58 of the 
Amendment Act, sub-s. (1) whereof provides as follows :— 


“(1) Notwithstanding anything contained in the Constitution, 
every petition made under Article 226 of the Constitution before the 
appointed day and pending before any High Court immediately before 
that day (such petition being referred to in this section as a pending 
petition) and any interim order (whether by way of injunction or stay 
or in any other manner) made on, or in any proceedings relating to, 
such petition before that day shall be dealt with in accordance with the 
provisions of Article 226 as substituted by Section 38”. 


27, On the strength of this provision it was submitted that the 
present case is a case of a pending petition and as such it would be 
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governed by the provisions of Article 226 as substituted by S. 38 of the 
Amendment Act. 

28. Although some argument might have been advanced as to 
whether the present case is a case of a “pending petition” as contemplated 
by 8.58 of the Amendnent Act, Dr. Pal appearing for the petitioner fairly 
conceded that in view of the law as it stands and since I had not actually 
delivered judgment it would bea “pending petition” within the meaning 
of 8.58 of the Amendment Act. In that view of the matter, it is to be 
considered whether the present petition is maintainable by virtue of the 
substituted Article 226 which came into force and effect on the Ist Febr- 
uary, 1977. 


29. With regard to the notices which are challenged before me in 
this application Mr. Dutta submits that the challenge is not maintainable 
in view provisions of the new Article 226(3) of the Constitution. Article 
226(3) provides as follows :— 

“No petition for the redress of any injury referred to in sub-clause 
(b) or sub-clause (c) of clause (1) shall be entertained if any other 
remedy for such redress is provided for by or under any other law for 
the time being in force”. 


30. According to Mr. Dutta, the petitioner has other remedy for 
redress of his grievances against the notice under the provisions of the 
Act. Mr. Dutta submits that the petitioner has his remedy against the 
notice under the provisions of S. 20(3) and (4) of the Act. 


31. Section 20(3) in so far as it is material for our purpose provi- 
des as follows :— 

“3(3) Subject to such rules as may be prescribed and for reasons to 
be recorded in writing, the Commissioner may, on his own motion, revise 
any assessment made or order passed by a person appointed under S. 3 to 
assist him”. 

Section 20(4) provides as follows :— : 


“Subject to such rules as may be prescribed, any assessment made or 
order passed under this Act or the rules made thereunder by any person 
appointed under section 3 or s. 3A may be reviewed by the person 
passing it upon application or of his own motion and subject as aforesaid, 
the Tribunal may, in like manner and for reasons to be recorded, review 
any order passed by it, either on its own motion or on application.” 


32, It is to be noticed that both S. 20(3) and 20(4) of the Act 
speak of ‘assessment made’ or ‘order passed’. Clearly the impugned 
notices in the present case cannot be contended to be ‘assessment made’ 
within the meaning of the above sub-sections and Mr. Dutta did not con- 
tend them to be so. He however contended that I should read the expre- 
ssion ‘order passed’ in- a wide manner so as to include the notices which 
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have been impugned in the present case. Mr. Dutta was, however, 
entirely unable to cite any authority for the proposition that the expre- 
ssion ‘order’ can mean notice. 

33. Dr. Pal submitted that an ‘order’ connotes some formal deter- 
mination of right or liability of a party. He submitted that a notice 
which is merely an intimation asking a person to show cause why some- 
thing should not be done can by no stretch of imagination.be called an 
order which according to him means a determination. 

34. I am unable to accept the contention of Mr. Dutta on this 
point. In my view, a notice cannot come within the expression ‘order’ 
which necessarily means a formal expression of some opinion or the 
determination of some right or liability affecting a party. A notice is 
clearly a communication to a party asking him either to show cause or to 
do something before an order is passed. In that view of the matter, the 
impugned notices cannot be said to be ‘orders’ made within the meaning 
of S. 20(3) or S. 20(4) of the Act. As such, it cannot be said that the 
petitioner has any other remedy for redress of his grievances against the 
impugned notices within the meaning of new Article 226(3) of the Cons- 
titution of India. 

35. Before I leave this aspect of the matter, I must mention that 
it was brought to my notice that an identical quéstion came up before 
M.N. Roy, J. in the case of (4) Surja Mohan Chakraborty & Ors. v. State of 
West Bengal & Ors. (Civil Rule No. 7935 (W) of 1972) (since reported in 
1977 CHN 242). In that case an identical contention was advanced by 
Mr. Dutta with regard to a notice issued under S. 7(4a) (i) of the Act 
demanding a certain sum as security. Dealing with this contention that 
such a notice amounts to an order, M.N. Roy, J. observed as follows :— 

“The impugned notice, not being either an assessment or order, 
finally determining the rights of the said petitioner, is not revisable 
under those provisions and as such Mr. Chakraborty is right in his 
submissions that the present provisions of Article 226(3) would not be 
a bar in maintaining the petition, the more so when the impugned 
notice or order in Annexure ‘B’ would not come within the category of 
the orders as mentioned in the several clauses of sub-section (3) and 
or sub-section (4) of S. 20 of the said Act. Thus, the preliminary 
point as raised by Mr. Dutta fails”. 

36. Iam respectfully in agreement with the decision of M.N. Roy, 
J. on the same question. I, therefore, hold that the impugned notices ~ 
cannot be said to be in any way barred or affected by the provisions of 
Article 226(3) of the Constitution of India. 

- 37. With regard to the order of assessment which has been chall- 
enged in the present case, Mr. Dutta again relied on the provisions of 
Article 226(3) of the Constitution of India and contended that the petitioner 
has other remedy by way of appeal,revision and review under the provisions 
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of S. 20 of the Act. The proposition that an appeal lies from the 
impugned order of assessment and that it is capable of being revised or 
reviewed under the various provisions of S. 20 of the Act was not disputed 
_ by Dr. Pal. He however submitted that the bar created by Article 226 
(3) of the Constitution will not bea bar to challenge the order of assess- 
ment in the present case. In order to appreciate this contention it is necess- 
ary to set out Article 226(1) which was introduced by the Amendment Act. 
Article 226(1) is as follows :— 


“(1) Notwithstanding anything in article 32 but subject to the 
provisions of article 131A and article 226A, every High Court shall 
have power throughout the territories in relation to which it exercises 
jurisdiction to issue to any person or authority, including in 
appropriate cases, any Government, within those territories, 
directions, orders or writs including writs in the nature of habeas 
corpus, mandamus, prohibition, quo warranto and eertiorari, or any 
of them, (a) for the enforcement of any ef the rights conferred by the 
provisions of Part II ; or (b) for the redress of any injury of a sub- 
stantial nature by reason of the contravention of any other provision 
of this Constitution or any provision of any enactment or Ordinance or 
any order, rule, regulation, bye-law or other instrument made thereunder 
or (c) for the redress of any injury by reason of any illegality in any 
proceedings by or before any authority under any provision referred 
to in sub-clause (b) where such illegality has resulted in substantial 
failure of justice”. 

Dr. Pal pointed out that the bar created by Article 226(3) of the Consti- 

tution of India only applies to any injury referred to in sub-clause (b) or 

(c) of clause (1) of that Article. To put it differently, if the petitioner 

is seeking to enforce any of the rights conferred by the provisions of Part 

HI of the Constitution of India, the provisions of Article 226(3) do not 
. constitute a bar to such a petition. 


38. The question, therefore, arises whether the challenge to the 
order of assessment in the present case can be said to be for the enforce- 
ment of any fundamental right conferred by Part IJI of the Constitution. 
Dr. Pal submitted that the order of assessment is challenged on the ground 
that the transaction in question not being a ‘sale’ within the meaning of 
the Act, the order of assessment is entirely without jurisdiction. Conse- 
quently it was submitted that by the order of assessment which is impu- 
gned in the present case, the petitioner is sought to be deprived of his 
property without the authority of law within the meaning of Article 31(1) 
of the Constitution which is one of the rights conferred by Part EI thereof. 
I need not elaborately discuss this aspect of the argument because I have 
already found in the earlier part of my judgment that the transactions 
in question do not amount to a sale and are, therefore, not covered by 
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the provisions of the Act. The question for determination now is whether 
the passing of such order would amount to deprivation of the petitioners 

property without the authority of law which would amount to contravention 
of Article 3i(1) of the Constitution. i 

39. In developing his argument Dr. Pal relied on Article 265 of the 
Constitution which provides as follows :— - 

“No tax shall be levied or collected except by authority of law.” 

Dr. Pal submitted that the assessment in question is clearly in con- 
travention of Article 265 of the Constitution of India as by the impugned 
order of assessment tax is being sought to be levied and collected without 
any authority of law as according to my finding the transactions do not 
amount to a ‘sale’ within the meaning of the Act. f 

40. My attention was drawn in this connection to a decision of the 
Supreme Court in case of (5) Coffee Board, Bangalore v. Joint Commer- 
cial Tax Officer, Madras & Anr., AIR (1971) SC 870. Hidayatullah, CJ. 
who delivered the judgment on behalf of the majority of the learned Judges 
of the Supreme Court observed in paragraph 1 of the report as follows :— 

“These are petitions under Article 32 of the Constitution by the Coffee 
Board, Bangalore, directed against the Joint Commercial Tax 
Officer, Madras and the State of Tamil Nadu questioning the demand 
of Sales Tax on certain transactions of sales which the Board claims 
are sales in the course of export of Coffee out of India and thus not 
liable to Sales Tax. A preliminary objection was taken at the hearing 
that the petitions do not lie since no question of fundamental right is 
involved.” 

41, In the Supreme Court, reliance was placed on behalf of the 
respondents on the case of (6) Ramjilal v. 1. T. C., Mohindragarh, 1951 
SCR 127. Hidayatullah, CJ. at paragraph 10 of the report quoted one 
relevent portion of the jadgment in Ramjilal’s case mentioned above which 
is as follows :— i 

“In our opinion, the protection against the imposition and collection 
of taxes save by authority of the law directly comes from Article 265 
and is not secured by Clause (1) of Article 31. Article 265 is not 
secured by Clause (1) of Article 31. Article 265 not being in Chapter 
III of the Constitution, its protection is not a fundamental. right which 
can be enforced by an application to this Court under Article 32.” 
Thereafter Hidayatullah, CJ. goes on to observe that the above proposi- 
tion was not accepted by a majority in (7) Ujjam Bai’s case, (1963)1 SCR 
778. In.Ujjam Bai’s case it was observed as was noted in paragraph 11 
of the report of the judgment of Hidayatullah, CJ. as follows : 
“If by these observations it is meant to convey that the protection 
under Article 265 cannot be sought by a petition under Article 32, I 
entirely agree. But if it is meant to convey that a taxing law which ` 


G 
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is opposed to fundamental rights must be tested only under Article 
265, I find it difficult to agree. Articles 31(1) and 265 speak of the 
same condition.” i 

42. Thereafter Hidayatullah, CJ. sets down the two Articles and 
notes the similarlity therein. At paragraph 13 of the report Hidayatullah, 
CJ. observed as follows :— 

“Das, J. (Sarkar, J. concurring) put the same thing differently. He 
observed that “if a quasi-judicial authority acts without jurisdiction or 
wrongly assumes jurisdiction by committing an error as to a collateral 
fact and the resultant action threatens or violates a fundamental right, 
the question of enforcement of that right arises and a petition under 
Article 32 will lie.” He added that ‘where a statute is, intra vires but 
the action taken is without jurisdiction, then a petition under Article 
32 would be competent’. Similar observations are to be found in the 
opinion of Kapur, J. Therefore the majority view considered that a 
breach of fundamental right guaranteed by Article 31(1) is involved 
in a demand for tax which is not leviable under a valid law.” 

43. The above decision and the various: decisions of the Supreme 
Court mentioned therein, in my view, seem to be an authority for the 
proposition that when a taxing authority acting under a Statute which 
may be intra vires the Constitution of India makes a demand of a tax 
which is not leviable under that statute, such a demand amounts to a 

. deprivation of property without the authority of law within the meaning 
of Article 31(1) of the Constitution. Unless their Lordships came to that 
view the application of the Coffee Board under Article 32 of the Consti- 
tution before the Supreme Court could not have been held to be main- 
tainable as Article 32 can be invoked only for enforcing the fundamental 
rights guaranteed in Part III of the Constitution. 

‘44. As Ihave already indicated I have come to the conclusion 
that the transactions in the present case did not amount to a “sale” within 
the meaning of the Act and as such no sales tax is leviable under the law 
in respect of those transactions. That being the position, it must be 
held on the basis of the proposition laid down by the Supreme Court in 
the case of (5) Coffee Board v. Joint Commercial T, ax Officer & Ors., AIR 

` (1971) SC 870 that by virtue of the impugned order of assessment the 
respondents are seeking to levy a tax which is not leviable in law. In 
that state of affairs, it must be held that the petitioner is being sought to 
be deprived of his property without the authority of law within the mean- 
ing of Article 31(1) of the Constitution of India. As such the present 
application must be held to be for the enforcement of a right conferred by 
the provisions of Part III of the Constitution of India and as such comes 
under Article 226(1)(a) of the Constitution. Consequently the bar im- 
posed by Article 226(3) of the Constitution cannot be invoked by the 
respondents in the present case challenging the maintainability of the 
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application against the order of assessment. This contention of Dr. Pal 
therefore, succeeds. Dr. Pal further submitted that the remedy contem- 
plated in Article 226(3) of the Constitution must be equally efficacious, 
speedy and adequate. This argument was based on the expression “any 
other remedy for such redress” contained in Article 226(3) of the Consti- 
tution. Dr. Pal stressed the fact that the expression was not “any reme- 
dy” but “any other remedy”. According to this submission, some 
meaning has to be given to the expression “other” which can only mean, 
according to Dr. Pal, an equally effective and adequate remedy. He 
submitted that in a fiscal statute where, before an appeal can be heard, 
the petitioner has to pay the tax demanded by the order under appeal, 
it cannot be held to be ‘any other remedy’ as contemplated by Article 
226(3) of the Constitution. 


45. Having regard to my findings on the other points as to the 
maintainability of this application, Ido not feel inclined to express any 
final opinion on this particular argument of Dr. Pal. The meaning of ‘any 
other remedy’ in Article 226(3) of the Constitution of India may be 
ascertained and decided in an appropriate case in future. 


46. Inthe result, this application suceeeds and the tule is made 
absolute, There will bea writ in the nature of Certiorari quashing the 
_order of assessment dated 21st August, 1968 and the order dated Ist June, 
1968 and a writ in the nature of Prohibition restraining the respondents 
from giving effect to the said order and the notice dated Sth June, 1968 
and all proceedings thereunder for the period from Ist April, 1962 to 
31st March, 1963 and for the period from Ist April, 1967 to 31st March, 
1968. 


47. The matter will now go back to the respondents to be decided 
according to Iaw in the light of my observations indicated above. There 
will be no order as to costs, ‘ 


48. The-operation of this order is stayed for a period of four weeks 
from date. Any further extension raust be obtained from the appeal court. 
AS.G. á - f 


N 
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[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Salil Kumar Datta and 
Mr. Justice Ganendra Narayan Ray 
Decision: February 8, 1977 
State of West Bengal es 3% ae an Petitioner 


Versus 

Jyotsna Bhowmik & Ors. tba bes ... Opposite parties* 

Constitution (Forty-Second Amendment) Act 1976, Sec. 40— 
Amendment of Art. 227—Whether retrospective in operation—Rule 
obtained on application under Art. 227 before the said Amendment Act 
came into force—Whether Art. 227 as amended is applicable. 

West Bengal Estates Acquisition Act, 1953 (1 of 1954), Sec. 44 
(2a)—Power of Revenue Officer to initiate suo motu proceeding—Exercise 
of such power—Availability of materials safficient— Prima facie case 
should be made out from materials on record. 

During the pendency of the Rule obtained on an application under 
Article 227 of the Constitution substantial amendment to Article 227 
of the Constitution of India was made by section 40 of the Constitu- 
tion (Forty-Second Amendment) Act 1976 which received the Presidents’ 
assent on 18.12.76. At, the hearing of the Rule, a question arose whe- 
ther the said amendment to Art. 227 is prospective or has to be considered 
as having a retrospective effect so as to affect pending proceedings. 

HELD: When any retrospective effect was intended to be given’ 
to any provision of the Constitution, ihe Constitution Amendment Acts 
expressly provided for such retrospective operation. But so far as the pre- 
sent amendment to Article 227 is concerned, there is no express provision 
making the said amendment retrospective and it also appears that there is 
no provision from whieh it can necessarily be implied that retrospective 
effect has been givin to the amended article 227. In that view of the 
matter, it should be held that the said amendments to Article 227 are not 
retrospective and would not affect the proceedings pending on 1.2.77 when 
such amendments became effective. 

The right to move the High Court against the orders of the Tribunals 
under Article 227 of the Constitution is a substantive right and the same 
can be taken away only by express provision of the new statute or by 
clear intention to vary such right which however is not the case here. 

Considering the merits of this particular case, it appears that the main 
controversy centres round the question as to whether the Revenue Officer was 
justified in initiating suo moto the proceeding under section 44 (2a) of 
the West Bengal Estates Acquisition Act 1953. The Bargadars’ evidence is 
nat sufficient for holding that the properties in question were in possession of 
the original settlor or his heirs and that the impugned document was not 
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acted upon. It may further be noted that the Deed of Settlement was 
of October 16, 1952 long before even the date as provided under section 5A 
and it could not be said that the said settlement wasa sham transaction 
ment to defeat the provisions of the Act without sufficient evidence. In Short, 
there were ne materials on record to indicate that there wos a prima 
facie case for starting suo motu the proceeding under Section 44(2a) and 
as such the impugned order of the Revenue Officer is not sustainable 
in the circumstances of the case. 
Case referred to : 


(1) Kanakarathanammal vy. V. S. Loganatha Mudaliar, AiR 1965 


SC 271 
P. K. Sen Gupta and S. N. Datta ° er oie for the petitioner 
S. K. Tabarak Ali a H ave for the opposite parties 


The judgment of the Court was as follows :— 


Datta, J.: This Rule is directed against an appellate order passed 
by the Tribunal under section 44(3) of the West Bengal Estates Acquisition 
Act whereby the order of the learned R.O. under section 44 (2a) of the 
said Act of Jadavpur C Camp 3 in case No. 3 of 1970 was set aside. 

The facts in brief are as follows ;— 

On 6.8.70, the Revenue Officer concerned started a suo motu pro- 
ceeding under section 44(2a) giving rise to case ‘No. III of 1970. It was 
stated in the order initiating the proceeding that whereas it had been 
brought to his notice that the finally published khatian No. 147 of 
mouza Debipurgurguria, P.S. Joynagar had not been properly recorded, he- 
directed the Peshkar to put up the relevant papers for his examination on 
10.8 70. On the said date the Revenue Officer recorded as follows :— 

“Examined the R.O.Rs. and connected papers and records. Iam 
satisfied that there is prima facie case for starting formal proceeding 
suo motu under section 44 (2a) of the West Bengal Estates Acquisition 
Act, 1953 for revision of R.O.Rs. in respect of the khatian concerned.” 

2. Thereafter notices were issued and at the hearing some bargadars 
in respect of the lands were examined. It was held by the Revenue Officer 
that a total area of 64.92 acres of land was recorded in the name of Ban- 
kim Chandra Bhowmick at a rental of Rs. 168-6-0. During the R.S. oper- 
ation in respect of the said khatian, 12 as. 16 gds. share was recorded in 
the name of (1) Jyotsna Bhowmick, (2) Bijali Bhowmick, (3) Sabyasachi 
Bhowmick and (4) Chandan Bhowmick each with 3 as. 4 gds. share and 
the remaining 3 as. 4 gds, share was recorded in the name of Bankim 
Chandra Bhowmick. It was further found that the above 12 as. 16 gandas 
were recorded in the names of the said persons who were the two wives 
of the two sons of Bankim and two of his grandsons. According to the 
opposite party, Deba Prosad Bhowmick, son of Bankim appeared and 
stated that his father was the owner of the above lands, who executed a 
registered deed of Settlement on 16.10.52 and by that deed out of the total 
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lands, about 52 acres were given to the two wives of his two sons and his 
two grandsons and the remaining 3 as. 4 gds. share continued to remain 
with Bankim. Bankim died on 12th April, 1953 before the date of vesting 
and as a result of vesting this remaining 3 annas 4 gandas were recorded 
in the name of his sons. The Revenue Officer examined the deed of settle- 
ment and found that the intention for the execution of the deed was not 
properly described therein and in order to evade payment of agricultural 
income-tax he might have purported to create this settlement in favour of 
the family members. The Revenue Officer further recorded that there was 
evidence on record te prove that the settler Bankim was in possession of the 
land till his death which according to him, happened only a few years ago. 
On the evidence of the bargadars who deposed at the hearing, it was found 
that all the receipts given to them were in the names of Deba Prosad Bhow- 
mick and others and only from 1375 B.S. the names of Jyotsna and others 
were noted as ‘malik’. The Revenue Officer was of opinion that the benefi- 
ciaries under the deed of settlement were not in possession of the land 
otherwise their names would have been disclosed in the receipts and 
from the very recitals the deed of settlement it appears to bea sham 
transaction being motivated. Further no satisfactory evidence was 
adduced to prove the genuineness of the deed of settlement which was 
found not to have been acted upon. Accordingly, by the order 
dated 29.9.70 he corrected the record of rights holding the deed 
_ of settlement to be a void document and directed that the khatian was to 
be recorded in favour of the four sons of Bankim each with 4 annas share. | 
The names of the beneficiaries under the deed of settlement were directed 
to be struck off from Khatian No. 147 and the Khanda Khatian No. 415 
in the names of Jyotsna and others was treated as cancelled and also 
was directed to be in ij: khatian of 147. There were further consequential 
` orders recording that as the sons of Bankim were found to possess lands 
in excess of the ceiling and they did not exercise their right to retain the 
lands in B Form, the lands were directed to be vested. 

3. An appeal was taken by Jyotsna and others to the Tribunal and 
the said Tribunal by its order dated the 16th September, 1971 allowed the 
appeal holding that the finding of the R O., A.S.O. that the lands were ` 
inherited by the sons of Bankim overlooking the registered deed of settle- 
ment was beyond the scope of an enquiry under section 44(2a). The 
appeal, as already stated, was allowed on contest and the decision of the 
R.O., A.S.O. was set aside. The State has moved against this appellate 
order under Article 227 of the Constitution on which the present Rule 
has been issued. 

4. During the pendency of the Rule in this Court,.there has been far 
reaching changes in law by way of amendment to the Constitution. By the 
Constitution (Forty-Second Amendment) Act, 1976, which received the 
assent of the President on 18.12.76 there has been substantial amendments 
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to Article 227 of the Canstitution. The amendments brought out by section 
40 are as follows :— 
40. In Article 227 of the Constitution—(a) for clause (1), the 
following clause shall be substituted, namely :— 
“(1) ‘Every High Court shall ie superintendence over all courts 
subject to its appellate jurisdiction ” 
(b) .after clause (4), the following clause shall be inserted, 
namely :— : 

“(5) Nothing in this article shall be construed as giving to a High 
Court any jurisdiction to question any judgment of any inferior court 
which is not otherwise subject to appeal or revision.” 

5. A question arose in the course of hearing as to whether the am- 
endment is prospective or has to be considered as ‘having a retrospective 
effect so as to affect pending proceedings. Mr. P.K. Sen Gupta, learned 
Government Pleader submitted that the amendment brought to Article 
227 of the Constitution under section 40 is prospective in the absence of 
any express provision or clear intention to indicate that it is to be 
deemed as retrospective. It has been laid down in Maxwell’s Interpretation 
of Statutes 12th Edition, page 220 as follows :— 

“In general, when the substantive law is altered during the pen- 

: dency of an action, the rights of the parties are decided according to 

the law as it existed when the action was begun, unless the new 
statute shows a clear intention to vary such rights.” 

6. Section 6 of the General Clauses Act, 1897 also preserves the pre- 
` vious operation of any enactment so repealed as also a right accrued 
thereunder unless a different intention appears in the new enactment 
repealing earlier provisions. We may mention here as has been pointed 
out by Mr. Sen Gupta that there has been substantial changes in respect 
of Article 226 also under section 38 of the said Act. These changes ' 
have been made retrospective as will appear from the provisions of sec- 
tion 58 (1) of the Constitution (Forty-Second Amendment) Act, 1976, 
Section 58 provides as follows :— 

See. 58—(1) Notwithstanding anything contained in the Constitu- 
- tion, every petition made under Article 226 of the Constitution before the 
appeinted day and pending before any High Court immediately before 
that day (such petition being referred to in this section as a pending peti- 
tion) and any interim order (whether by way of injunction or stay or in 
any other manner) made on, or in any proceedings relating to, such 
petition before that day shall be dealt with in accordance with the pro- 
visions of article 226 as substituted by section 38. 

(2) In particular, and without prejudice to the generality of the 
provisions of sub-section (1) every pending petition beforea High Court 
which would not have been admitted by the High Court under the pro- 
visions of Article 226 as substituted by section 38 if such petition had 
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been made after the appointed day, shall abate and any interim order 
{whether by way of injunction or stay or in any other manner) made on, 
or in any proceedings relating to, such petition shall stand vacated......... 

7. If may also be remembered that when any retrospective effect 
was intended to be given to any provisions of the Constitution, the Cons- 
titution Amendment Acts expressly provided for such retrospective 
Operation. Reference may be made to Articles 19(2) and 31A(1) for pur- 
pose of illustration as also to other statutes. There is no express provision 
making the amendments to Article 227 retrospective and we do not find 
any provision whereby it can be held that by implication the provisions of 
the section relating to the said Article have been made retrospective. In this 
view of the matter, we are of the Opinion that the amendments to Article 
227 are not retrospective and will not affect’ the proceedings pending in 
this Court‘on Ist February, 1977 when the amendment were brought’ into 
effect. The'right to move the High Court against the orders of Tribunals 
under Article 227 is a substantive right and can only be taken away by 
€xpress provision of the new statute or by a clear intention to vary such 
rights which is not the case here. 

8. We shall now consider the case on merits. It appears from a 
` perusal of the order sheet of the Revenue Officer that on examination of 
the connected papers and records he was satisfied that there wasa prima 
facie case for starting a suo mote proceeding under section 44(2a), The 
. Tecords of the case were produced before us and as far as we can see 
therefrom there were no materials on record to indicate that there was a 
prima facie case for starting a formal proceeding.: We therefore do not 
find that there was any ground for satisfaction of the Revenue Officer to 
initiate proceedings under section 44(2a). 

9.” It will be seen that the evidence of the bargadars influenced 
the decision of the Revenue Officer to a great extent. The bargadars 
Stated that they delivered the landlord’s share of crops to the manager of 
Bankim Chandra Bhowmick. That has led the Revenue Officer to con- 
clude that there was no actual possession taken of the lands by the bene- 
ficiaries and the deed of settlement was not acted upon. The mere fact 
that the landlord’s share of crops was being received by the manager, 
does not by itself indicate that the lands were not in possession of the 
settlees under the deed. We may refer in this connection to the decision 
in (1) Kanakarathanammal v. V. S. Loganatha Mudaliar & Another, repor- 
ted in AIR 1965 SC 271 in which the Court observed that the rent was 
paid by the tenant and accepted by the appellant’s father. It was held 
that would be consistent with what ordinarily happens in such matters in 
an undivided Hindu family. If the property belongs to the wife and the 
husband manages the property on her behalf, it would be idle to contend 
that the management by the husband of the properties is inconsistent 
with the title of his wife to the said properties. The court further 
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observed that what has been said about the management of the properties 
would be equally true about the actual possession of the properties, 
because even if the wife was the owner of the properties, possession may 
continue with the husband as a matter of convenience. We are according- 
ly of opinion that the bargadars’ evidence is not sufficient for holding, 
that the properties were in possession of the original settlor or his heirs 
and that the document was not acted upon. It may further be noted 
that the deed of settlement was of October 16, 1952 long before even the 
date provided under section 5A and it could not be said that the settle- 
ment was a sham transaction to defeat the provisions of the Act without 
sufficient evidence. 

10. It will further be seen that the Revenue Officer was of the view 
that Bankim retained possession of the land for years till his death only 
a few years ago. The judgment of the Revenue Officer is of 1970 and 
as we have already seen, it is now the admitted position that Bankim 

died on 12th April, 1953. The learned Revenue Officer therefore was 
under the impression that Bankim was alive long after the settlement till 
few years before the passing of the order and that he was in possession 
thereof during the period which had thus no factual basis. For all these - 
reasons we are unable to sustain the order“of the Revenue Officer. The 
Rule accordingly fails and is discharged. There will be no order as to 
costs. 

Ray, J.: I agree. 

P.R. 


` 


` [ SPECIAL BENCH JURISDICTION ] 
Before Mr. Sankar Prasad Mitra, Chief Justice, Mr. Justice 
Sabyasachi Mukharji and Mr. Justice Salil Kumar Datta 
Decision : November 9, 1976 


The India Jute Co. Ltd. sas see ize Applicant 
Versus 

The Regional Director, West Bengal Region 

Employees’ State Insurance Corporation & Anr. wes ... Respondents* 


“Employee” as defined in s. 2(9) of the Employees’ State Insurance 
Act after amendment in 1966 is exhaustive and covers employees who are 
working in the factory as well as employees in the registered offiee or head 
office who are engaged én types of work referred to in s. 2(9) of the Act— 
Section 38 is no impediment. i 


Petitioners business is manufacture and sale of jute and cotton 
textiles. It has its registered office at 16, Strand Road, Calcutta and its 
factory at Serampore. Petitioner has administrative staff engaged in sale 


* Matter No. 157 of 1973 (Original Side) 
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and distribution of products of its factory. They are not employed in 
any of the factory premises but they are at the petitioner’s head office at 
Calcutta. The Employees’ State Insurance Authorities sought to apply 
the provisions of the Employees’ State Insurance Act to the petitioner in 
Tespect of its employees working at the head office. Petitioner then made 
this application under Art. 226 of the Constitution and contended that (1) 
there had been no notification under s. 1(5) of the Act in the absence of 
such notice petitioner’s employees at the head office could not be brought 
within the purview of the Act by reason of provisions in s. 38, (2) that by 
amending the definition of employee in s. 2(9) of the Act 1966 the ope- 
tation of the Act had not been extended to those who are not attached to 
the factory premises at all. 
HELD: The amended definition in s. 2(9) of the Act isan exhaus- 
tive one. It is a beneficial piece of legislation andit has to be given a 
eneaning that would give bencfit to those for whom it is intended. After 
the amendment the administrative Steff engaged in purchase of raw mcte- 
vials or the-distribution or sale of the products of a factory whether the 
works is done in the factory or elsewhere would be employees within the 
Act, Seetion 38 of the Act is not an impediment. This section opens with 
the words “subject to the provisions of this Aet”? These words bring 
within the scope the amended definition of “employee”. There is no 
difficulty in covering employees who are not actually working ‘in the factory 
premises provided that they do any type of work specified in s. 2(9) as it 
now stands. In this view of the matter, the petitioners employees in the 
registered office or head office at No. 16, Strand Road, Calcutta, who are 
engaged in types of work referred to ins. 2(9) of the Act are employees 
within the Act. 
Cases referred to : 
(?) Employees State Insurance Corporation y. Ganpatija, 
AIR 1961 Mad. 176 
(2) Employees’ State Insurance Corporation, Bombay y. Raman, 
(1957) 1 Lab. L. J. 267 
(3) Nagpur Electric Light & Power Co. Ltd. v. The Regional Director 
Employees’ State Insurance Corporation & Ors., AIR 1967 SC 1364 
(4) Hindusthan Lever Ltd. y. The Employees” State Insurance Corpo- 
ration & Ors., Matter No. 320 of 1974 
(5) Tarun Kumar Chatterjee & Ors. y. The State Bank of West Bengal 
& Ors., Matter No. 452 of 1965 
(6) Gestetuer Duplicators Private Ltd. y. Employees’ State Insurance 
& Ors., Matter No. 343 of 1970 
(7) Subrata Mukherjee & Ors. v, State of West Bengal & Ors., 
` ` Matter No. 672 of 1976 
(8) Ramapati Chowdhury & Ors. v. E. S. 1, Corporation, FMA No. 
143 to 170 of 1959 ` 
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(9) Charan Singh & Ors. v. E. S.I. Corporation, AIR 1963 Punjab 

422 ` 
(10) Bina Cotton Spinning & Weaving Mills Ltd. v. E. S. i. Corpora- 

. tion, AIR 1970 Delhi 167 
(11) Grand Iron Works v. E. S. E. Corporation, 38 FLR 368 
(12) Hindusthan Lever Ltd. v. E. S. E. Corporation, (1973) ILLJ 259 
(13) Hemlata Textile Mills v. E. S. I. Corporation, (1975) 31 FLR 237 
(14) E. S.I. Corporation v. Prabhulal Brothers, (1973) ILLJ 304 
(15) Regional Director E. S.1, vy. Ruby Rubber Works, (1974) 2 
Kerala 536 
(16) Hyderabad Asbestors Cement Produets Lid. v, E. S. 1. Corpora- 
tion & Anr. (Full Bench) (1976) 2 FLR 255 
(17) Ramaprasad Chatterjee v. E.S I. Corporation & Anr. Matter No. 
738 of 1968 ; 
(18) Castrol Ltd. y. E. S.I. Corporation, Matter No. 176 of 1970 
(19) Saktiranjan Roy v. E. S. I. Corporation, (1974) 29 FLR 275 
(20) Lakshman Das & Ors. v. Employees’ State Insurance & Ors. 
Appeal No. 119 of 1974. - 
_ P. P. Ginwalla, P. K. Mullick and T. K. Mitra Sa for Applicant 
Arun K. Dutt and D. K. Bose wae ih for Respondent 

The judgment of the Court was as follows :— 

Mitra, C. J.: This matter has been referred toa large Bench by 
A. N. Sen, J. on the 13th August, 1975, under Chapter V Rule 2 of the 
Original Side Rules. The petitioner has its registered office at No. 16, 
Strand Road in Calcutta within the Ordinary Original Civil Jurisdiction ` 
of this Court. -The petitioner has a jute factory and a cotton factory at 
Serampore in the district of Hooghly. The business of the petitioner is 
manufacture and sale of jute and cotton textile goods. The petitioner’s 
Calcutta office is stated to be a commercial establishment where the peti- 
tioner employs clerical and other staff. 

2. The petitioner ‘has made this application under Article 226 of 
the Constitution for a Writ in the nature of Mandamus commanding the 
respondents to forbear from giving any effect to certain directions 
or orders contained in letters mentioned in the petition or otherwise 
applying or seeking to apply the provisions of The Employees’ State 
Insurance Act, 1948 to the petitioner in respect of persons employed at 
its registered office or head office at No. 16, Strand Road in Calcutta. 
The petitioner has also prayed for other reliefs including an interim - 
order of “injunction. > 

3, Before we proceed any further it would be convenient to set 
out the relevant portions of some of the sections of The Employees’ 
State Insurance Act, 1948, hereinafter called “‘the Act”. _ ; 

Sub-sections (2), (3), (4) and (5) of section 1 of the Act read as 
follows :— i 
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*(2) It extends to the whole of India. a 


(3) It shall come into force on such date or dates as the Central 
Government may, by notification in the Official Gazette, appoint, 
and different dates may be appointed for different provisions of this 
Act and for different States or for different parts thereof. 

(4) It shall apply, in the first instance, to all factories (including 
factories belonging to the Government) other than seasonal factories. 

(5) The appropriate Government may, in consultation with the 
Corporation and where the appropriate Government is a State 
Governnient, with the approval of the Central Government, after 
giving six months’ notice of its intention of so doing by notification 
in the Official Gazette extend the provisions of this Act or any of 
them, to any othér éstablishment or class of establishments, industrial, 
commercial, agricultural or otherwise”. 

4 The points to be especially noted are : (i) by the Central Gover- 
nient’s notification in the Official Gazette, date of dates may be appointed 
for the comting into force, of different provisions of the Act; (ii) the 
Act shall first apply to all factories including Government factories but 
not to seasonal factories; and (iii) the State or the Central Government, 
as the case may be, may by notification -in the Official Gazette extend 
the provisions of the Act or any of them to any other establishment or 
class of establishments industrial, commercial, agricultural or otherwise 
éxcept that the State Governnient’s iotification has to be made with the 
Central Government’s approval. 

5. Section 2 (9) of the Act is vital for our pufposes. It says :— 

“ ‘Employee’ means any person employed for wages inor in 
connection with the work of a factory or establishment to which this 
Act applies and— 

(i) who is directly employed by the principal employer on any 
work of, or incidental or preliniinaty to or connected with the work 
of the factory or establishnient, whether such work is done by the 
employee in the factory or establishment or elsewhere ; or 
[and includes any person employed for wages on any work connected 

with the administration of the factory or establisment or any part, 
department or branch thereof or with the purchase of raw material 
for, or the distribution ot sale of the products of, the factory or esta- 
blishment ; but does not include] 
(a) i EN ate a oes ses 
(b) any person sc employed whose wages (excluding remuneration 
_ fot overtime werk) exceed five hundred rupees a month: Provided 
that an employee whcse wages (excluding remuneration for overtime 
work) exceed five hurderd rupees a month at any time after (and not 
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before) the begining of the contribution period, shall continue to be 
an employee until the end of that period,” l l 


6. The portions of the above sub-section which arein square 
brackets were introduced by Act 44 of 1966 which came into force with 
effect from 28th January, 1968. 


7. In the statements of objects and reasons for this amendment in 
1966 it is stated: “The existing definition of the term ‘employee’ does 
not cover administrative staff engaged in sale, distribution and other allied 
functions. The definition is being amended to cover such employees.” 


8. The petitioner, in the instant case, has administrative staff 
whose wages (excluding remuneration for overtime work) do not exceed 
Rs. 50000 a month engaged in sale and distribution of products of the 
petitioner’s factories and other allied functions. They are not employed 
in any of the factory premises. They are in the petitioner’s head office or 
registered office at No. 16,-Strand Road in Calcutta which the petitioner 
claims to be a commercial establishment. The Employees’ State Insurance 
authorities wanted to apply the provisions of the Act to the petitioner 
in respect of the said employees at its registered office or head office. The 
petitioner’s contention is that there has been no notification under section 
1(5) extending the provisionstof the Act to the petitioner’s commercial 
establishment at No. 16, Strand Road. And in the absence of such noti- 
fication the said employees cannot be brought within the purview of the 
Act. : z 


9. We now come to section 38 of the Act which is as follows :— 
“Subject to the provisions of this Act, all employees in factories, 
or establishments to which this Act applies shall be insured in the 
manner provided by this Act.” 


10. Strong reliance was placed on behalf of the petitioner on this 
section. It was urged that since the Act has not been made to apply to 
the establishment at 16. Strand Road, no employee in that establishment 
can be covered by the provisions of the Act. 


11. Apart from the above sections we may make a passing reference 
to sections 73A, 87, 88, 89 and 90 of the Act. These sections respec- 
tively. provide for (a) the employer’s special contribution in lieu of contri- 
butions payable under Chapter IV, (b) exemption of person or class-of 
persons by the appropriate Government, (c) the Employees’ State Ins- 
urance Corporation’s right to make a representation to the appro- 
priate Government against proposals for exemption and (d) exemp- 
tion of factories or establishments belonging to Government or any local 
authority. 


12. Mr. Ginwalla appearing for the India Jute Co. Ltd., has drawn 
our attention to the above provisions of the Act and has proceeded to 
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argue that in order that an employee may come within the Act he must 
be employed in a factory in the sense that he is under the control of 
authorities attached to the factory. He must be answerable to the fac- 
tory authorities’ for works done by him; he must apply to the factory 
_ authorities for leave; he must be subject to the standing orders of the 
factory ; hig wages must be disbursed by and under the instructions of 
the factory authorities ; his wages must be debited to the factory account; 
and if any disciplinary action be taken against him, it must be taken by the 
factory authorities. According to the learned Counsel if these conditions 
are fulfilled, it does not matter where the employee concerned is work- 
ing. Hehas urged that by amending the definition of ‘employee’ in Sec. 
2(9) in 1966, the operatron of the Act has not been extended to those 
who are not attached to the factory premises at all. Prior to the 
amendment the employees actually working in the factory, that is, the 
manufacturing process of the factory as well as employees connected 
with the manufacturing process were ‘employees’ within the meaning of 
the Act. After the amendment employees in the administration engaged 
in sale, distribution or other allied functions would be “employees” 
within the Aet provided that their work is bassed on the factory itself 
and they are controlled by persons in charge of the factory. 


13. Mr. Ginwalla has argued that there is a difference’ between the 
application of an Act and the interpretation of words used in the Act. 
These are two different matters which are dealt with in different sections 
of every Act. The first section of the Act tells us to what things and 
to what areas it would apply. The second section tells us what 
meaning is to be given to the words used in the Act in the situations to 
which the Act is applicable. The functions of these two kinds of the 
sections are not the same. By altering the definition, says learned Cou- 
nsel, the sphere of application of an Act cannot be altered or exten- 
ded. In the instant case when the Act prescribes that it would apply to 
factories, it cannot be extended in view of provisions of section 38 to 
establishments for which no notification has been issued under section 


1(5). 


Reliance has been placed by Counsel on a number of decisions. In (1) 
Employees’ State Insurance Corporation v. Ganpatija, AIR 1961 Mad 176, 
a Division Bench of the Madras High Court was considering sections 
2(9)(i), 38 and 39 of the Act before its amendment. The Madras High 
Court has said that persons employed in the Managing Agent’s office 
of a mill which is concerned purely with the administrative side of 
the mill and the sale of finished products, and who are not in any 
way connected with the manufacturing process or with the work of the 
factory, are not “employees” within the meaning of section 2(9) (i). 
Hence they are not liable to pay contributions under the Act. The Madras 
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High Court in this case has followed a Division Bench of the Bombay 
High Court in (2) Employees’ State Insurance Corporation, Bombay 
v. Raman, (1957) 1 Lab. L.J. page 267. The question raised in that 
case was whether a person employed in the administrative office of 
J. K. Chemicals Ltd. was an ‘employee’ within the meaning of the Act. 
The Bombay High Court observed: ‘‘Nevertheless, before the respon- 
dent can be said to be an employee within the meaning of section 2(9)(1), 
it must be shown that he has been employed on any work of or inciden- 
tal or preliminary to, or connected with the work of the factory. 
It is necessary to emphasise that on the facts admitted in this case it 
is not shown that the work of the factory was to sell the products of the 
factory. The work of the factory in the present case began with the collec- 
tion of raw materials and ended with the production of finished articles. 
If that be so, it would be difficult to accede to the argument that the work 
of selling the products of the factory was connected with the work of the 
factory. The work of selling cannot be said to be incidental or preliminary 
to the work of the factory. It is obviously not preliminary, and it cannot 
be incidental in that sense. It is true that the expression, “connection 
with? may be larger in its denotation than “incidental” or “preliminary”. 
But this expression also must be construed in the light of the facts as to 
which there is no dispute in the present case.” 

14. From these two judgments, Mr. Ginwalla submits, it is clear 
that persons connected with sale and distribution of products of the factory 
were not employees within the meaning of the Act before the amendment. 
The amendment has brought them within the definition ; but their work 
must be under the control and supervision of those who run the factory. 

15. In support of his above contention Mr. Ginwalla referred to 
the Supreme Court’s decision in (3) The Nagrur Electric Light & Power €o. 
Etd. v. The Regional Director Employee’s State Insurance Corporation & 
Ors.; AIR 1967 S.C. 1364. The Supreme Court has said that if some of 
the employees work outside the factory, but their duties are connected with 
the work of the factory they are employees within the meaning of section 
2(9)(i). In the case before the Supreme Court some employees were emp- 
loyed in sub-stations. The sub-stations were not independent factories. 
The sub-stations attended to work directly connected with the work of the 
factory. They were, therefore, employees under section 2(9)(i). ’ 


16. Learned Counsel has urged that before the amendment of 
1966 the law clearly was that a person directly employed on any work of 
or incidental or preliminary to or connected with the work of the factory 
was an employee within the Act. Buta person employed on any work 
connected with the administration of the factory or any part, department 
or branch thereof or the distribution or sale of the products of the factory 
was not an employee. 
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17, To appreciate the scope of the 1966 amendment, argues Coun- 
sel for the applicant, one has to remember what Lord Coke said in 
Heydon’s case (1584) 3 Rep. 70. According to Lord Coke one has to 
examine (a) what was the Law before the Act was passed’; (b) what 
was the mischief or defect for which the law had not provided ; (c) 
what remedy Parliament had appointed; and (d) the reason of the 
remedy. l l 

18. If we apply these principles to the instant case, we find that 
before the amendment Courts took the view that persons connected 
with the administration of a factory were not ‘employees’. The work 
of a factory commenced with the collection of raw materials and 
ended in the manufacture of goods. Persons employed in the sale or 
distribution of the factory’s products were not ‘employees’ under the Act 
even though they were employees of the factory itself. The amendment, 
according to Mr. Ginwalla, was necessary for remedying this situation. 
The amendment is intended to meet the difficulties of covering the ad- 
ministrative staff of the factory which were pointed out by the Bombay 
and Madras High Courts. 

19. Mr. Ginwalla also submitted that ifan extended meaning be 
given to the word “employee”, it should result in discrimination between 
one class of employees and another. In the Head Office of a Company 
situated away from the factory there may be administrative staff engaged 
in sale or distribution of factory products as well as administrative staff 
engaged in maintenance of share register, keeping of accounts and similar 
other types of work. The first category of employees would be covered 
by the Act and the second category would remain outside the Act. 

20. Since rights under Article 14 are now suspended it is not 
open to Mr. Ginwalla to take this point until the emergency is lifted. 
In any event, this is in our opinion a case of reasonable classification 
having a nexus to the object and purpose of the Act, viz. to provide bene- 
fits in case of sickness, maternity and employment injury to a class of 
employees covered by the Act for whom, according to Parliament, spe- 
cia] provisions should be made. 

2}. This application has been heard along with ‘several other 
applications of other employers who had also challenged orders or direc- 
tions of the State Insurance Corporation with a view to bringing administ- 
rative staff engaged by them who are connected with sale or distribution of 
factory products within the scope of the Act. We have heard arguments 
of learned Counsel appearing on behalf of the other employers as well. 
And it would be convenient to note briefly the points raised by them in 
this connection. Mr. Ajit Roy Mukherjee appeared for the petitioner in 
(4) Matter No. 320 of 1974 (Hindusthan Lever Led. v. The Employees’ 
State Insurance Corporation & Ors). Mr. Mukherjee’s grievance is that 
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the State Insurance Corporation authorities are trying to extend the opera- 
tion of the Act to establishments other than factories where no manufac- 
turing process is going on. They are doing it to circumvent the provisions 
of section 1(5) of the Act. Mr. Mukherjee has referred to Chapter V of 
the Act on the benefits that the employees would derive if they come within _ 
the Act, e.g.. sickness, maternity, disablement, medical and funeral 
benefits. Under section 59A there are provisions for medical benefit by 
the Corporation in lieu of the State Government. The State Govern- 
ment has to share the cost of such benefit in such proportion as may be ` 
agreed upon between the State Government and the Corporation. The 
State Government, therefore, is vitally interested in the extension of the 
scheme which affects its own budget ; but the role of the State Govern- 
ment would be completely ingnored if the corporation is allowed to extend 
the operation of the Act in the manner it had been seeking to do. Mr. 
-Mukherjee has also adopted the arguments of Mr. Ginwalla. 

22, The answer to the point raised by Mr. Mukherjee is that the 
State Government is a party to some of the applications before us and 
in spite of notice being served it has not either chesen to appear or make 
its submissions to this Court, e,g., in (5) Matter No. 452 of 1965, Tarun 
Kumar Chatterjee & ors vy. The State of West Bengal & ors., the State 
Government is the respondent No. 1 in (6)Matter No 343 of 1970 Gestetner 
Duplicators Private Lid. v. Employees’ State Insurance Corporation & Ors. 
the State Government is the respondent No. 3 and in (7) Matter No. 672 of 
1976 Subrata Mukherjee & Ors v. State of West Bengal & Ors. the State 
Government is the respondent No. 1 in none of these matters the State of 
West Bengal has opposed the extension of the Act to administrative staff 
employed outside the fastory premises in the Head Office or any other 
Branch of Commercial Establishments but engaged in sale or distribution 
of factory products. In fact, if upon construction of the relevant provi- 
sions of the Statute such extension is justified, we do not see how the State 
Government can oppose it. 

23. In (6) Matter No. 343 of 1970, Gestestner Duplicators Frivate 
Ltd. v. Employees’ State Insurance Corporation & ors Mr. J. N. Ghose 
has appeared for the petitioners. His contention is that the Act contempla- 
tes two kinds of workers, namely, (1) workers in a factory and (2) workers 
in stablishments. The workers in a factory may come within the Act ; 
but the workers in an establishment cannot get the benefit of the Act 
uniess a notification is made under section 1(5). The definition of ‘factory’ 
in section 2(12) of the Act, says Mr. Ghosh, indicates clerarly any premises 
or part of a premises where a manufacturing process is carried on with 
the aid of power or is ordinarily so carried. It is significant that in 
1966 the definition of ‘employee’ in section 2(9) was amended in the 
manner hereinbefore mentioned, but the definition of ‘factory’ in section 
2(12) was left untouched. This shows that Parliament did not intend to 
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alter the connotation ofthe word factory’. And by the amendment of 
1966 Parliament brought within the purview of the Act only those persons 
who were connected with the administration of factory where the 
manufacturing process was going on or any part, department or branch 
thereof or with the purchase of raw materials for or distribution or sale 
of the products of the fastory. In other words, these persons must be 
engaged in administrative work under the control of factory authorities. 

24. In (5) Matter No. 452 of 1976, Tarun Kumar Chatterjee & ors. 
V. State of West Bengal & ors., Mr. P. Sanyal appeared for the petitioners. 
He has submitted to us that section 38 of the Act refers to two 
types Of employees, namely, employees in factories and employees in 
establishments. If we try to bring employees in establishments within 
the scope of the amended definition of section 2(9), the provisions 
of section 1(5) would have to be wholly ignored. The Court has to con- 
strue a statute as a whole and avoid inconsistencies. According to Mr. 
Sanyal the interpretation of section 2(9) which the State. Insurance Cor- 
poration is pressing for would be inconsistent with the provisions of 
Section 1(5). 


25. There have been quite a few decisions of different High Courts 
including our own both before the amendment of 1966 and after the 
amendment. Jt ts not necessary for us to be exhaustive; but we may 
usefully refer to some of these decisions. 

26. Let us first glance ata few decisions before the amendment 

of 1966 came into force on the 28th January 1968, apart from the ones 
_ we have already noted. In (8) F.M.A. No. 143 to 170 of 1959, Ramapati 
Chowdhury & Ors. v. E. S. I. Corporation a Division Bench of our Cout 
took the view that employees of structural Engineers at the Head Office 
in Calcutta, the factory being in Howrah, engaged in departments dealing 
. with accounts, costing, estimating, drawing, record or general depart- 
ments were engaged in works preliminary or incidental to or connected 
with the work of the factory and were within the definition of ‘employees’ 
as given in section 2(9). 

27. A division Bench of the Punjab High Court in (9) Charan Singh 
& Sons v. E. S, I. Corporation, AIR 1963 Punjab, 422 dissented from 
the Madras High Court’s judgment in (1) E. S. /. Corporation v. Ganpa- 
tiva, AIR 1961 Madras 176, which we have noted above. The Punjab 
High Court held that a person working as Accountant would also be 
included in the number of persons necessary to make the premises of a 

factory. The definition of ‘factory’, according to the Punjab High Court, 
clearly envisages the inclusion of persons other than those engaged on 
the actual manufacturing process and the work of accounting and work 
connected with the sale and distribution of the products of the factory 
are matters incidental or preliminary to or connected with the work of the 
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factory. This was the case of an Electric Supply Company. The Punjab 
High Court in its judgment has also dealt with the line staff of the Com- 
pany. Its view is that though the werk of the line staff, that is, persons 
who apparently are kept somewhere in waiting and who go out from time 
to time when calls are received from consumers for the purposes of putting 
things right is almiost entirely done outside the premises which constitute 
the factory. but they still fall within the definition of ‘employee’ in seetion 
2(9)(2). 

28. Such persons being directly employed by the principal employer 
and their work being‘incidental to or connected with the work of the 
factory, are employees whether they work inside or outside the factory 
premises, in the light of the closing words “whether such werk is done 
by the employee in the factory or establishment of elsewhere” in clause (i) 
of section 2(9): 3 


29. In (10) Birla Cotton Spinning & Weaving Mills Ltd. v. E. S. I. 
Corporation, AIR 1970 Delhi 167, the workers employed by a textitle 
manufacturing company to work outside the factory but in close 
connection with the work carried on in the factory were held to “be ‘em- 
ployees’ within the meaning of section 2(9). This was also the decision 
ofa Division Bench. The Delhi High Court’s view was that the work of 
employees in administrative offices of the company together with the 
manufacturing process constituted the work of ptoduction in which the 
company was engaged. The Delhi High Court said that when the manu- 
facturing process carried on in the factory would not in itself result in the 
production of goods without the help of employeés in the administrative 
office, the work done in the office of the factory must be said to be 
connected with the work of the factory. . 


30. Itis clear, therefore, that before the amendment there were 
conflicting decisions by different High Courts. The Bombay and Madras 
High Courts sought to give a restricted meaning to the work ‘employee’ ; ` 
but the Calcutta, the Punjab and the Delhi High ‘Courts were seeking to 
give it an extended meaning. It was doubtful whether administrative staff 
connected with the purchase of raw materials or sale and distribution of 
factory produets whether engaged in the factory premises or elsewhere 
could be covered by the definition of ‘employee’: It is in this contex that 
we have to examine the scope of the 1966 amendment: j 


31. After the amendment therë has been fairly a large number of 

` decisions and we may refer to a few of them. Let us first take the decisions 
of High Courts other than ours. Our attention has been drawn to the 
judgments of the Delhi High Court in (11) (a) Grand tron Works v: È:S.Í 
Corporation, 38 FLR 368 and (b) (12) Hindusthai Lever Ltd Vv. E.S.1; 
Corporation, (1973) ILJ. 259 ; the Madras High Court in (13) (a) Hemlata 


Textile Mills v. E.S.1. Corporation, (1975) 31 FLR 237 aiid (b) (14) E.S.1. 
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Corporation v. Prabhulal Brothers. (Division Bench) (1973) 1 LLI 304 
the Kerala High Court in (15) Regional Director, E.S.I. v. Ruby Rubber 
Works, (Division Bench), (1974) 2 Kerala 536 ; and the Andhra Pradesh 
High Court in (16) Hyderabad Asbestos Cement Products Ltd., v. E.S.I. 
Corporation & Anr., (Full Bench), (1976) 2 FLR 255. 

32. In all these judgments more or less the same approaches have 
been made to the scope and effect of the 1966 amendment. We intend to 
refer particularly to the judgment of Division Bench of the Kerala High 
Court and the Full Bench judgment ofthe Andhra Pradesh High Court. 
The Kerala High Court has made the following observations : 

(1) “In the light of the definition of section 2(9) we find no 
difficulty in holding that employees in the sales depots of the respon- 
dents are employees within the meaning of the Act.” (page 544). 

(2) “It is evident that the object of the Amendment Act 44 of 
1966 was to bring within the scope of coverage a class of employees 
who would not otherwise be covered by that Act. That being the 
case, unless the definition is given its full meaning in the operative 
provisions such as sections 38, 39 and 40, the amendment would make 
no sense. The purpose of the amendment may otherwise be defeated 
and the inclusive part of the definition may be rendered... (page 546). 

(3) “The term ‘in’ in section 38 was evidently not intended to 
indicate the nexus between the ‘employee’ and the ‘factory’ by mere 
location. It was not the physical presence in the factory premises or 
working in the factory premises that was postulated, but a rational 
connection between the factory and the employment. The scope of 
such rational connection must necessarily depend upon the definition 
of the term ‘employee’ and when that is enlarged to cover not only 
those engaged in or in connection with the work of the factory, but also 
those who are engaged in the work of the distribution or sale of the 
products of the factory necessarily the nexus indicated by the amended 
definition is to be reflected in the term ‘in’ under section 38 of the 
Act. In other words, those working in sales depots are also to be 
found to be employees in factories in the light of the definiton of the 
term ‘employee’ in section 2(9)” (page 547). 

(4) “Therefore, if by the definition, certain classes of employees 
such as those, in sales depots of factories are defined as employees of 
factories, it is section 1(4) that is to be applied to them and not 
section 1(5) to extend the coverage of the Act to such classes of emplo- 
yees. Wedo not think that there is any difficulty in construing the 
provisions of the Act in this manner.” (page 548). f 

33. The Division Bench of the Kerala High Court, therefore, is 
clearly of the view that the persons working in the sales depots of a factory 
who are engaged in distribution or sale of the products ef the factory are 


r 
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within the amended definition of section 2(9). In reaching this conclusion 
the Kerala High Court has considered also the provisions of section 38, 
section 1(4) and section 1(5) of the Act, f 

34. The Andhřa Pradesh High Court’s Full Bench has made the 
following observations :— 


(1) “The question on which we have to express an opinion is 
whether the employees of the petitioner-Company in its Zonal Sales 
office at Vijayawada are covered by the E.S.I. Act of 1948. In other 
words, the question is whether the employees of the Zonal Sales Office 
at Vijayawada are liable to the insured as per the provisions of Chapter 
IV of the E.S.I.” (page 257). os 

(2) “The main argument of Shri ‘K. Srinivasa Murthy for the 
petitioner is based upon section 38 of the Act and the definitions of 
‘employees’ and. ‘factory’ defined in the Act. (Page 258). 

(3) “After the amendment, any person employed for wages 
on any work connected with the distribution or sale of the products of the 
factory or establishment also becomes an ‘employee’. 

This takes us to the question whether the employees of the Sales 
Office at Vijayawada can be said to be employed in a factory or an esta- 
blishment. As admittedly there is no notification under section 1(5) of the 
Act covering the sales office as an establishment coming under the purview 
of the Act, the only question is whether they are employees in a ‘factory’ 
(page 260), l 

.(4) “Section 38 states that ‘subject to the provisions of this Act, 


all employees in factories or establishments to which this Act applies shall 


be insured in the manner provided by this Act.’ No doubt the words used 
‘employees in factories’ render some apparent sustenance to the argument 
of the Learned Counsel for the petitioner. But it cannot be ignored that 
section 38 is made subject to the provisions of the Act. Section 2 contai- 
ning the definition is also a provisions of the Act. The words’ ‘employees’ 
and ‘factory’ occurring in section 38 of the Act must be understood in 
. the light of their definitions in section 2(9) and section 2(12) of the Act. 
Considerable stress was laid by the Learned Counsel on the ground that 
the words used in section 38 are not ‘all employees of factories.’ but ‘all 
employees in factories’ and having regard to the definition of a ‘factory’, 
the Sales Personnel at Vijayawada Office who are working elsewhere other 
than in the premises of the factory, are excluded. Granting that the 
argument is plausible having regard to the language employed in section 
38, still the Court cannot ignore the amended definition of an ‘employee’ 
and the purpose behind it. We must construe section 38 of the Act in a 
manner to giye effect to the legislative intendment in the amending section 
2(9)of the Act. A Court must avoid any interpretation which would defeat 
the purpose of the amendment. The various provisions have to be 
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construed harmoniously with a view to give effect to the legislative intend- 
ment evidenced by the amended definition of section 2(9) of the Act.” 
(pages 262 to 263). 


(5) “‘...........we find no difficulty in holding that section 38 of the 
Act should be understood to take in all persons employed in the Sales 
Office of the petitioner-company at Vijayawada. For, it cannot be dispu- 
ted that they are persons employed for wages on a work connected with 
the distribution or sale of the products of the factory. They are emplo- 
yees in factories to which the Act applies and shall be insured in the 
manner provided by the Act. No doubt the word ‘factory’ defined in the 
Act states that ‘factory’ means any premises including the precincts etc. 
To construe the expression in ‘factory’ in section 38 of the Act as only 
meaning the premises or the precincts thereof would not give effect to the 
legislative intendment in amending the word ‘employee’ as defined in the 
Act.” (page 263). 


(6) “We, therefore, opine that the employees of the Sales Establish- 
ment at Vijayawada are employees i in a factory within the meaning of sec- 
tion 38 and therefore entitled to the benefits of Chapter IV of the Act. 
‘This conclusion we have come to on a consideration of the fact and the 
relevant provisions of the E.S.I. Act, unhampered by a consideration of 
any of the authorities cited before us.” (page 264). 


35. The Full Bench of the Andhra Pradesh High Court, therefore, 
repelled more or less the same arguments which were advanced before us 
on behalf of the applicant and gave effect to the legislative intendment of 
the Amendment of 1966. The Andhra Pradesh High Court had held that 
the employees in the Sales Office situated away from the factory can also 
be ‘employees’ within the meaning of the Act. 


36. Let us now refer to the decisions of our own Court after the 
amendment of 1966. Our attention has been drawn to the judgments of 
T.K. Basu, J. (17) in Matter of No. 738 of 1968 (Ramaprasad Chatterjee 
v. E.S.I. Corporation & Anr.) ; S.C. Deb, J. in (18) Matter of 176 of 1970 
Castro! Ltd. v. E.S.I. Corporation); Sabyasachi Mukharji, J. in (19) Matter 
of 33 of 1969 (Saktiranjon Roy & Ors. v. E.S.I. Corporation) (1974) 29 ` 
F.L.R. 275 at page 277 ; and the Division Bench consisting of my learned 
brother S.K. Datta, J. and myself in appeal No. 119 of 1974 (20) Laksh- 
man Das & Ors v. Employees’ State Insurance & Ors.) 


37. In all these decisions the amended definition has been given an 
extended meaning. In the case before the Division Bench I have, with 
the concurrence of S.K. Datta, J., said: 

“There seems to be no room for doubt that a person employed for 
wages would be an employee within the meaning of the said Act if he 
does any work connected with 
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(a) the administration of a factory or establishment of any part, 

department or branch thereof ; or 

(b) with the purchase of raw materials for a factory or establish- 

mént or any part, department or branch thereof ; or pa 

(c) the distribution or sale of products of a factory or establish- 

ment or any part, department or branch thereof.” 

38. From a review of the aforesaid decisions it is clear that the 
amended definition is an exhaustive one. It isa beneficial piece of legis- 
lation and it has to be given a meaning that would give benefit to those 
for whom it is intended. After the amendment the administrative staff 
engaged in purchase of raw materials or the distribution or sale of the 
products of a factory whether the work is done in the factory or elsewhere 
would be ‘employees’ within the Act. Section 38 of the Act, does not © 
appear to us to be an impediment. This section opens with the words 
“subject to the provisions of this Act”. These words bring within their 
scope the amended definition of ‘employee’. There is, therefore, no 
defficulty in covering employees who are not actually working in the 
factory premises provided that they do any type of work specified in sec- 
tion 2(9) as it now stands. 

39. In this view’ of the matter the petitioner’s employees in the 

registered office or head office at No. 16, Strand Road in Calcutta who 
are engaged in types of work referred to in Section 2(9) of the Act are 
employees within the Act. i l 
40. In the result, this application is dismissed. The rule is dischar- 
“ged. Interim orders, if any, are vacated. 

There would be no order as to costs. 

Mukharji, J. : I agree. 

Datta, J. : 1 agree. 

S.P.M. 


[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Salil Kumar Datta and 
Mr. Justice Ganendra Narayan Ray 
Decision: February 25, 1977 
Union of India ves Petitioner 
Versus 
Ad-hoc Claims Commissioner & Ors. ii ... Opposite parties* 
Constitution (Forty-Second Amendment) Act 1976, Sec. 40—Amend- 
ments to old Art, 227—Whether prospective or retrospective in operation. 
Railway Accidents (Compensation) Amendment Rules 1974—Rule 6(2) 
*C.R. nos. 1305-9, 693-4, of 1976, 1363-64 of 1976, 1053-65 of 1975, 
1059-60 of 1976 and 431 of 1976 
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— Applicability—Not specified in Part li of Schedule—Total deprivation of 
all capacity of work— Permanent partial disablement of limb or mem- 
ber--Scale of compensation for loss—Pain and suffering as under Rule 
6(3)—Non-schedule injury — Discretion of Claims Commissioner—Limit upto 
Rs. 10000/- Principles of payment as under Workimen’s compensation Act, 
whether to be followed—lInterpretation. 


Indian Railway Act (9 of 1890) Sec. 86—Provision for compulsory 
medical examination of injured person, whether mandatory 


There was an accident due toa collision of two passenger trains 
at Ultadanga Road Station. There was loss of life, grevious injuries to 
passengers as also loss of personal properties. For determination of the 
amounts of compensation payable by the Railways to the claimants, 
an Ad-hoc Claims Commissioner was appointed. In due course, such 
amounts of compensation were determined by the Claims Commissioner. 
The Railways were not satisfied with the awards as made by the Commis- 
sioner. Hence the Railways came up to High Court for relief with 
applications under Article 227 of the Constitution, and several Rules were 
issued on such applications under Art. 227. 

HELD: Sub-rule (2) of Rule 6 of the Railway Accidents (Compen- 
sation) Amendment Rules 1974 is made applicable where the injury svs- 
tained is not specified in Part I! of the Schedule. This Sub-rule will not 
be attracted to the case where there is a partial disablement thiugh of 
@ permanent nature, caused by the injury due to the accident inasmuch as 
such injury dees not deprive a person of all capacity for doing any work. 

The amended rules have simply introduced a scale of compensation 
for loss ofa iimb or member, assuming the total deprivation af all capa- 
cities for work at Rs. 50,0C0/- for a victim instead of linking it with the 
income which the victim might be earning at the material time. This 
scale again provides for fixed amount for loss of limb, member or 
organ according to the importance of such limb, member or organ with refer- 
ence to human activity in connection with vocatioral work Really there 
fs no departure from the basis of calculation as in the Workmen’s Com- 
pensation Act except that instead of the total permanent disability being 
linked with victims income, ‘it is now assumed at Rs. 50,000/- and spe- 
cified amounts have been prescribed calculated practically on the same 
percentage basis though in greater details in respect of the loss of such 
limb or member. 

For a non-schedule injury which results in pain and suffering, under 
Sub-rule (3) of Rule 6, the compensation will be such us the Claims Com- 
missioner may in all circumstances of the ease, determine reasonable 
subject to the condition that such compensation in no case shall exceed 
Rs 10,000/-. Such discretion should be judicial. It has to be exercised 
with reference to all circumstances including temporary or permanent 
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disability with reference to the vocational work of the victim resulting loss 
of income ‘or earning capacities either temporarily or permanently 
as also the pain and suffering thereby caused to such victim while 
the temporary disablement caused by an injury may have reference 
to loss of earning capacity calculated on the basis of Rs. 50,000]- being 
the amount ef loss for 100%, disability. It cannot therefore be said 
that the principles of payment as provided in the Workmen’s Compensation 
` Act has been given up, as otherwise, there will be no guide line for deter- 
mining reasonable compensation for the injury not. included in the Schedule 
Which results in pain and suffering. 

There is no dispute that in appropriate cases, the courts have interpre- 
ted the word ‘any’ as ‘all’ but where the provisions are clear and free from 
ambiguity it is not permissible to read in the Statute what is not there. 

On an interpretation of the Compensation Rules, it appears that the eom- 
pensation net exceeding Rs. 10,000/- under Sub-rule (3) of Rule 6 relates to 
each injury resulting in pain and suffering which a victim of the accident 
sustains on account thereof subject to the maximum overall statutory limtt 
of Rs. 50,000/- for all injuries as suffered. Further in determining the 
compensation, the Claims Commissioner will take into eonsideration all cir- 
cumstances including the loss of income or earning capacity of the victim as 
also the pain and suffering endured by him on account thereof as may be 
deemed reasonable. 

On a perusal of Section 86 of the Railways Act it appears that eile 
section is not mandatory but is merely directory. The provision that the 
authority may order that a victim may be examined by the qualified medi- 
cal practitioner is not an essential condition for determining compensation 
and the absence of such examination will not render the deciston nugatory. 

A preliminary objection has been taken to the effeet that inasmueh as 
an appeal has been provided against the determination of the Elaims Com- 
missioner under section 82 F(2) of the Railway Act, the instant applica- 
tions under Article 227 are not maintainable. The objection is not tenable. 
The orders of the Claims Commissioner were impugned on the ground that 
the compensation was determined in a manner not authorised or warranted | 
by the law and accordingly such determination was without jurisdiction. 
In a view of the challenge to the determination of the compensation as. being 
without jurisdietion, it appears that the applications are maintainable in law. 

Case referred to : i 

(1) State of West Bengal y. Jyotsna Bhowmik & Ors., 1977 (1) CLJ 

437 : (1976) 81 CWN 514 


Noni Coomar Chakrayarti, R. a Das and 

P. K. Ghosh sxi ac ... for the Petitioner 
Bikash Chandra Sen and B. Dutta wee for the O. P. in 1305 of 1976 
Mrs. Jyotirmoyee Nag o ... forthe O. P. in G. R. 1307/76 
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‘Paresh Nath Bhattacharya... is for the O. P. in C. R. 1308/76 
5. N. Ganguli ies vis for the O. P. in C. R. 1309/76 
Mrs. Jyotirmoyee Nag and S. P. Sahay ... for the O. P. in C. R. 693/76 
Amal Ch. Roy, Dipankar Das Gupta and 

5. P. Sakay we hs .- for the O. P. in G. R. 694/76 
H. D. Ghosh ... for the O. P. în C. R. 1053/76 


Mrs. Jyotirmoyee Nag and Mrs. Juthika Bose 
i ... for the O. Ps. in C. R. 1054-105676 
Miss. Nandita Ghose and Dibakar Dutta Sharma 
. for the O. P. No. 3 in C. R. 1059/76 
R. P. Bagchi, S. S. Roy and ; 
Miss. Nandita Ghose... ® ...fortheO. P. No. 3 in C. R. 1060/76 


The judgment of the Court was as follows :— `~ 


Datta, J. : A major train accident occurred on January 29, 1975 
at Ultadanga Road Station by collision between two passenger trains. 
The accident was attended with loss of human life and grievous injury to 
passengers as also loss of property. The Railway Administration 
appointed an Ad-hoc Claims Commissioner (hereinafter referred as 
Claims Commissioner) for determination of claims for compensation 
made by the passengers for personal injury as also for loss of property 
on account of the accident. The Claims Commissioner held sittings 
when evidence was adduced by the victims in support of their respective 
cases in respect“of the compensation payable by the Railway for injury 
to person and loss of property caused by the accident. The Claims Com- 
missioner determined the compensation payable by the Railway Adminis- 
tration to the passengers before him on account of personal injury 
suffered by them as also for loss of goods. The Railway Adminis- 
tration was dissatisfied with the determination of such compensation 
which according to the Railway was not authorised by the provi- 
sions of the Indian Railway Act, 1890 and the rules made thereunder. 
Accordingly the Union of India moved this Court by applications under 
Article 227 of the Constitution against the several orders fot compensa- 
- tion and the Rules before us were issued on those applications for 
appropriate orders and directions The Rules involving common ques- 
tions of law and similar questions of facts have been heard before us 
together and will be governed by this judgment. 


2. The liability of Railway Administration in respect of accidents 
to trains carrying passengers is provided in sections 82A to 82J of the 
Indian Railways Act, 1890. Section 82-A provides in sub-section (1) that 
the Railway Administration shall be liable to pay compensation for death 
and for personal injury and loss of accompanying goods owned by the 
passenger sustained as a result of such accident. Sub-section (2) provides 
that the liability of the Railway Administration shall in no case exceed 
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rupees fifty thousand in respect of any one person. Sec. 82-B provides 
for appointment of a Claims Commissioner for the local area. The appli- 
cations for compensation has been provided in Section 82-C including 
claims for interim relief. Section 82-D provides for procedure and powers 
of the Claims Commissioners who shall have all the powers of a Civit 
Court for enforcing the attendance of witnesses and compelling the 
discovery and production of documents and material objects and also 
power to appoint persons possessing special knowledge to assist 
„him in holding the inquiry. Sec. 82-E provides for interim compensation 
as may be deemed reasonable by the Claims Commissioner. The 
Claims Commissioner under sub-section (1) to section 82-F is 
to determine the liability of the Railways to pay compensation under 
section 82A and the amount and person to whom such compensation 
would be payable. Sub-section (2) provides for appeal to the High 
Court by the person aggrieved against the decision of the Claims Com- 
missioner but the High Court shall not be authorised to grant compensa- 
tion in excess of the limit specified in Section 82-A. 

Section 82-G lays down the procedure for recovering and payment 
of compensation. Sec. 82-H provides that the right of any person to claim 
compensation under section 82-A shall not affect his right to compensa- 
tion under any other law for the time being in force but no person shall 
be entitled to claim compensation more than once in respect of the 
same accident. Section 82-H provides for interim relief by the Railway 
Administration while section 82-I isa bar to legal proceedings against 
any person for anything done in good faith under the foregoing sections. 
Section 82-J provides for the power to make rules by the Central Govern- 
ment to carry out the objects of sections 82-A to 82-H inclusive. 

3. The Central Government in pursuance thereof framed Rules 
called the Railway Accidents (Compensation) Rules, 1950. Weare con- 
cerned in these cases with Part III thereof which provides for rates for 
compensation in Rules6 and 7 and the Schedule thereof. The said 
Rules prior to subsequent, amendment mentioned hereinafter were 
as follows : i j 

“Rule 6. (1) The amount of compensation payable in respect of 
death or for injuries causing partial disablement ar total disablement 
shall be at the rates set out in the schedule. _ ' 

Provided that where more than one injury is caused by the same 
accident compensation shall be payable in respect of each injury but 
so that the aggregate amount of compensation does not exceed the 
amount which would have been payable if a total disablement had 
resulted from such injuries. 

Provided further that where compensation has been paid for 
any injury which is less than the amount which would have been 
payable as compensation if the injured person had died ‘and that 
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person subsequently dies asa result of injury, a further compensa- 
tion equal to the difference between the amount payable and that 
already paid shall become payable. 

(2) Incase of partial disablement arising out of an injury not 
specified the part II of the schedule such percentage of compensation 
payable in the case of a total disablement as is proportionate to the 
loss of earning capacity permanently caused by the injury shall be 
payable, 

(3) The amount of compensation payable in respect of injuries 
causing temporary disablement, total or partial, or of injuries resulting 
in pain and suffering without causing any disablement, shall be such 
as the Claims Cormissioner may, in all the circumstances of the case, 
determine to be reasonable. 

Provided that such compensation shall in no case exceed 3/5 of 
the amount prescribed for total disablement in part I of the Schedule. 

Rule 7. COMPENSATION FOR LOSS OF GOODS AND ANIMALS : 
Compensation for loss or destruction or deterioration of goods or 
animals shall be paid to such extent as the Commissioner in the circ- 
umstanees deems reasonable, provided that such compensation toge- 
ther with any compensation payable for personal injury shall not, in 
respect of any one person, exceed the limit specified in sub-sec. 
(2) of Section 82A.” 

In the schedule there are two parts. Part I provided for compensation 
for death or total disablement and such compensation was linked with 
monthly income of the injured person. Part II provided for partial 
disablement and loss of limb or member or complete loss of use thereof 
as specified percentage of the amount of comensation payable for total 
disablement ranging from 70% for loss of right arm above at the elbow 
to 5% for loss of a finger other than index finger. 

4. By the Railway Accidents (Compensation) Amendment Rules, 
1974 which is to be deemed to have come into force on the 14th day of 
December, 1973, amongst others old Rules 6 and 7 and the Schedule 
thereunder were substituted by new Rules 6 and 7 and the new Schedule. 
They are :— 

“6. Amount of compensation :(1) The amount of compensation 
payable in respect of death or injuries shall be as specified in the 
Schedule. 

(2) The amount of compensation payable for an injury not 
specified in Part II of the Schedule but which, in the opinion of the 
Claims Commissioner, is such as to deprive a person of all capacity 
to do any work, shall be rupees fifty thousand. 

(3) The amount of compensation payable in respect of any in- 
jury other than an injury specified in the schedule or referred to in sub- 
rule 2 resulting in pain and suffering shall be such as the Claims 
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Commissioner may, in all the circumstances of the case, determine to 
be reasonable. Provided that such Compensation shall in no ease 
exceed rupees ten thousand. i 

(4) Where more than one injury is caused by the same accident, 
compensation shall be payable in respect of each injury ; 

Provided that where compensation has been paid for injury which 
is less than the amount which would have been pavable as compensa- 
tion if the injured person has died and the person subsequently dies 
as a result of the injury, a further compensation equal to the difference 
between the amount payable for death and that already paid shall 
become payable. 


(5) Compensation for loss, destruction or deterioration of goods 
or animals shall be paid to such extent as the Commissioner may, in 
all the circumstances of the case, determine to be reasonable.” 

The new Schedule consists of three parts. Part I is for death, the amount 
of compensation being Rs. 50,000/-. Part II is practically for loss of 
vital limbs, members or organs or severe facial disfurgement the amount 
of compensation being Rs. 50,000/-. Part IIL is for loss ofa limbs or 
members or organs as specified in seriatum thereof with compensation for 
specific amount against loss of such limb or member, instead of a specific 
percentage or the amount of compensation payable for total disablement 
as in the schedule of the previous rules. 


bonafide passengers in one of the passenger trains involved in the accident. 
In considering the cases of the victims the Claims Commissioner found 
in individual cases that permanent partial disability in respect of the 
injuries sustained by the victim was a percentage of his capacity to do 
his work which is interpreted as vocational or occupation work. Accord- 
ingly under Rule 6(2) such percentage of Rs. 50,000/- is the amount 
which is the compensation thus determined the said opposite party is 
entitled to get from the Railways. 

8. We may at once say that the learned Claims Commissioner was 
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entirely wrong in determihing compensation as being payable under and 
on the basis of Rule 6(2) in case other than death and complete incapa- 
city to do any work. This sub-rule applies when the amount of injury 
is not specified in Part II of the schedule but at the same time 
deprives a person of all capacity to do any work and ‘work’ obviously 
means vocational or occupational work. This sub-clause applies when 
the injury is not specified in Part II of the schedule but at the same 
time the injury deprives a person of all capacity to do any work. This 
sub-rule has in our opinion, no application where there is permanent 
partial disablement caused by the injury of the accident, as such injury 
does not deprive a person of all capacity to do any work. 

9. The Claims Commissioner however has determined the com- 
pensation on an alternative basis under Sub-rules (3) and (4) of Rule 6. 
The contention of the Railways that Rs. 10,000/- is payable for the sum 
total of the pain and suffering of all injuries under that sub-rule was 
not accepted by the Claims Commissioner. He referred to sub-rule (4), 
which according to him would be not there nor necessary if the sum 
total of injuries was to be Rs. 10,000/- and there was no reason to confine 
the said sub-clause (4) to injuries mentioned in the schedule. The Claims 
Commissioner accordingly determined - the compensation taking into 
consideration the pain and suffering caused by each injury ensuring at 
the same time that compensation of each injury does not exceed Rs. 
10,000/- as provided in Rule 6(3) subject to the maximum of Rs. 50,000/-. 

10. The conclusion on the interpretation of sub-rule (3) of Rule 6 
has been really the only substantial challenge before us. It has been 
_ contended by Mr. Das appearing for the Union of India that sub-rule (3) 
contemplates pain and suffering for all injuries together not mentioned 
in part III of the schedule the maximum compensation being Rs. 10,000/- 
as provided therein. The basis of calculation of compensation on the basis 
of partial or total disablement as contained in Part II of the original 
schedule had been removed from the schedule of the amended rules and 

‘ the words are no longer there by omission of original sub-rule (e) of Rule 
2 of the original Rules. Instead by the amendment rules in Part IHI of 
the schedule specific amount of compensation has been provided for loss 
of a limb or member. When injury does not relate to loss of limb or 
member as mentioned in the schedule, the only basis of calculation in 
sub-rule (3) of Rule 6. This rule states, it is. submitted, that for the pain 
and suffering resulting from all injuries of the accident the compensation 
is Rs. 10,000/-. This compensation is for the sum total for the pain 
and suffering and the cumulative effect thereof undergone by the victim 
for all injuries to which he may be subject on account of the accident, 
and it is not possible to divide or demarcate the pain and suffering for 

‘separate injuries so sustained as pain and suffering is one integrated feel- 
ing. Further the sub-rule expressly mentions that compensation shall be 
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such as the Claims Commissioner may, in all circumstances of the case, 
determine to be reasonable provided that such compensation shall never 
exceed Rs. 10,000/-. These provisions, it is further submitted, clearly 
indieate that the compensation will never be in excess of Rs. 10,000/- in 
respect of the pain and suffering from all injuries not included in_ parts 
II and IN of the schedule. It was further submitted that sub-rule (4) has 
no application to injuries under sub-rule (3) and in fact all the sub-rules 
of Rule 6 are independent. The word ‘any injury’ in sub-rule (3) should 
be construed to mean all injuries not included in the schedule suffered by: 
the victim for which a total sum of Rs. 10,000/- will be available for 
compensation. Accordingly Mr. Das submitted that the determination of 
compensation separately for each non-schedule injury as also the pain 
and suffering therefrom is an erroneous decision not warranted by law 
and as such beyond the jurisdiction of the Claims Commissioner to order. 
Accordingly such orders should be set aside. 


11. Thecontention that the deletion of the basis of determination 
of compensation in lines similar to that of the Workmen’s Compensation. 
Act as in the original rules does not stand scrutiny. What the amended 
rules have introdueed is a scale of compensation for the loss of a limb or 
member, assuming the total deprivation of all capacity for work at Rs. 
50,000/- for a victim instead of linking it with the income which the victim 
might be earning at the material time. The seale again provides for fixed 
amount for loss of limb, member or organ according to the importance 
of such limb, member or organ with reference to human activity in con- 
nection with man’s vocational work. There is really no departure from 
the basis of calculation as in the Workmen’s Compensation Act except 
that instead of the total permanent disability being linked with the 
victim’s income, it is now assumed at Rs. 50,000/- and specified amounts 
has been prescribed practically calculated on the same percentage basis 
though in greater details in respect of loss of such limb or member. 


12. Fora non-schedule injury, which results in pain and suffering, 
under the said sub-rule (3) of Rule 6 the compensation will be such as 
the Claims Commissioner may, in all circumstances of the case determine 
reasonable subject to the condition that such compensation in no case shall 
exceed Rs. 10,000/-. The discretion undoubtedly will be a judicial one but 
has to be exercised with reference to all circumstances including temporary 
or permanent disability with reference to the vocational work of the 
victim resulting in.loss of income or earning capacity either temporarily 
or permanently as also the pain and suffering thereby caused to such 
victim. While the temporary disablement caused by an injury may have 
reference to loss of actual income, the permanent disablement of any limb 
or member or loss of its use from injury will be the percentage of loss of 
earning capacity calculated on the basis of Rs. 50,000/- being the amount 
of loss for 100% disability. It cannot therefore be said that the principles 
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ef payment as provided in the Workmen’s Compensation Act has been 
given up, as otherwise, there will be no guide line for determining reasona- 
ble compensation for injury not included in the schedule which results in 
pain and suffering. We may at this stage point out a lacuna ia the amen- 
dment Rules. In the original schedule, the complete and permanent loss 
of use of a limb or member was equated with the. loss of that limb or 
member, as in the Warkmen’s Compensation Act in force which is omitted 
in the amended rules. This is an unfortunate omission which undoubt- 
edly will cause serious hardship in many cases. For instance the compe- 
nsation provided say for complete and permanent use of by both hands 
accordingly to sub-rule (3) of Rule 6 will be a maximum of Rs 10,000/- 
for each hand in all Rs. 20,000/- assuming till now that in the said sub- 
clause the maximum provided is Rs, 10,000/- for each injury while acco- 
rding to Part HI of the schedule of the-original rules it would be Rs. 
30,000/- for loss of each hand subject however to the maximum of 
Rs. 50,000/-. This inequitable omission should be remedied and loss of 
a limb or member should be equated to loss of use of that limb or 
member. 


13. According to Mr. Das the maximum compensation of Rs. 
10,000/- for pain and suffering resulting from all non-schedule injuries is 
based on sound reason as the pain and suffering for each injury are not 
divisible and must obviously be one integrated whole, whether the injuries 
are more than one or not as their cumulative effect. This contention 
over-looks that the compensation is not payable for merely for pain or 
suffering but for personal injury only which results in pain and suffering. 
It may be that in determining compensation, the Claims Commissioner 
will have to take into consideration all circumstances including pain 
and suffering from respective injury, but unless there is a personal 
injury no compensation is payable under section 82A of the Railways Act 
and the Railway Accident (Compensation) Rules, 1950 as amended. We 
are not concerned for mere pain and suffering undergone by the victim 
on account of the accident without any personal injury though such com- 
pensation for such pain and suffering may be available under the general 
law. Further different injuries may cause different types of pain and suffer- 
ing and such pain and suffering may separately and individually felt 
and suffered even apart from the cumulative effect of pain and suffering 
from all injuries together. We are accordingly unable to accept the 
contention so strongly urged by Mr. Das as practically the foundation 
of his contention. f 


14. Mr. Das’s next contention is that the word ‘any’ before injury 
in sub-rule (3) of Rule 6 should be read as ‘all’ so that for all injuries 
suffered by the victim the compensation will be as may be determined 
by the Claims Commissioner as reasonable not exceeding Rs. 10,000/-. 
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This contention is supported, according to him, by the further provision 
that the Commissioner may determine the amount of compensation im. 
all the circumstances of the case as reasonable. There is no dispute that 
in appropriate cases, the courts have interpreted the word ‘any’ as ‘all” 
but where the provisions are clear and free from ambiguity it is not permi- 
ssible to read in statute what is not there. In this clause ‘any injury’ is 
being referred in the same clause as “other than an injury specified 
in the schedule or referred to in sub-rule (2)”. This clear provision 
militates against the contention that ‘any’ should be read as ‘all’. 
Further the condition is that in dertermining the reasonable com- 
pensation the Claims Commissioner is to have regard to all circums- 
tanees of the case. This means that all cireumstances in respect of 
each injury are to be taken into account and not that alt circums- 
fances on all injuries together are to be takes into account. Such 
interpretation as suggested will be in violation of the plain reading of the 
section. Further if there is a loss of use of a limb or member or more 
by the injuries of the accident, this interpretation of maximum compen- 
sation of Rs. 10,000/- will lead to further inequity and hardship. That the 
interpretation suggested by Mr. Das is also not borne out by sub-rule (4) 
which provides that compensation shall be payable for each injury. Mr. 
Das’s contention that all sub-rules are independent and this sub-rule has 
no application to sub-rule (3) is not acceptable. This sub-rule (4) is 
placed immediately after sub-rule (3) and there is no prohibition provid- 
ing for its non-application to sub-rule (3) nor does the working of the 
sub-rule indicate its non-application to sub-rule (3). It also cannot be 
urged that in sub-rule (4) the injuries therein mentioned are confined to 
schedule injuries in absence of any such provision. 


15, For all these reasons we are unable to acoept the conten- 
tions made on behalf of the Union of India limiting compensation 
under sub-rule (3) of Rule 6 to ail injuries together as may be suffered by 
the victims of the accident. We hold on an interpretation of the compenss- 
tion rules that the, compensation not exceeding Rs. 10,000/- under sub- 
rule (3) of Rule 6 relates to each injury resulting in pain and suffering 
which a victim of the accident sustains on account thereof, subject to the 
maximum over-all statutory limit of Rs. 50,000/- for all injuries so 
suffered, Further in determining the compensation, the Claims Commis- 
sioner will take into account all circumstances including the loss of 
income or earning capacity of the victim as also the pain and suffering 
endured by him on account thereof as may be deemed reasonable. 

16. Mr. Das has also contended that in all cases there was no 
direction by the Claims Commissioner for compulsory medical examina- 
tion of the persons injured by an accident as provided in section 86. 
Thereby the several determinations of compensation which were based 
only on medical reports were contrary to law. On a perusal of section 


#977 (1) CLJ} Union of India v, Ad-hoc Claims Commissioner 467 


86 it appears to us that the section is not mandatory and is merely direc- 
tory. The provision that the authority may order that a victim may be 
examined by qualified medical practitioner is not essential condition for 
determining compensation and absence of such examination will not render 
the decision nugatory. We also do not find from the records of the cases 
that any application was made for any appointment in due time and at 
least no such appointment was prayed for till after the trial commenced. 
The prayer for such appointment was accordingly rightly rejected. 

17. A preliminary objection has also to be considered. It is said 
that an appeal has been provided against the determination of the Claims 
Commissioner under section 82-F (2) of the Act and accordingly the appli- 
cation under section 227 is not maintainable. Without entering into the 
controversy that the right of appeal conferred on a ‘person’ is available 
to the Union of India, the orders of the Claims Commissioner were im- 
pugned on the ground that the compensation was determined in manner 
not authorised or warranted by the relevant law and accordingly such 
determination was without jurisdiction. In view of the challenge to deter- 
mination of compensation as being without jurisdiction we think that 
the applications under Article 227 are maintainable in law. We have further 
held in (1) C.R. No. 954 of 1972, State of West Bengal v. Jyotsna 
Bhowmik and others dated February 8, 1977 (since reported in 1977 (1) 
CLJ 437—Ed) that the amendments made by the Constitution (42nd 
Amendment) Act, 1976 to Article 227 does not affect pending proceedings. 

18. On the basis of the conclusion we have arrived at in regard 
to the interpretation of the relevant sections and the rules, we shall con- 
sider the individual cases. 


19. In Civil Revision No, 1305 of 1976 the Claims Commissioner 
has determined Rs. 10,000/- each for the pain and suffering caused by two 
major injuries-fracture in right wrist and injury on the left knee joint 
under sub-rules (3) and (4) of Rule 6 and Rs.- 200/- for loss of goods in all 
Rs. 20,200/-. The Claims Commissioner found the said compensation 
reasonable and acting under Article 227 we do not find any scope or 
reason for interference as the decision suffers from no legal infirmity in 
exercise of jurisdiction. The Rule is accordingly discharged. There will 
be no order as to costs. We however set aside the compensation deter- 
mined under Rule 6(2) as the said sub-rule is not applicable to the case. 

20. In Civil Revision No. 1306 of 1976, the Claims Commissioner 
has determined for pain and suffering for each injuries suffered for the 
total sum of Rs. 20,000/-, Rs. 8000/- on account of two fractures of the 
bridge of the nose and left ankle and Rs. 4000/- in respect of multiple 
injuries on the face and Rs. 200/- was awarded for loss of goods in all 
Rs. 20,200/-. For the reasons already indicated, we decline to interfere 
with the impugned order. The Rule is accordingly discharged. There 
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will be no order as to costs. We however set aside the determination 
made by the Claims Commissioner under Rule 6(2) as the said Rule is 
not applicable. 

21. In Civil Revision No. 1307 of 1976 the Claims Gnr 
has found that the petitioner has been deprived of all capacity for work 
(word ‘work’ being rightly interpreted as occupational wotk) and the 
compensation was determined as Rs. 50,000/- under Rule 6(2). In view 
of the above finding we decline to interfere with the above impugned 
order. The Rule is accordingly discharged. There will be no order for 
costs. We may add here that the determination of the compensation was 
also made ‘on the alternative basis under sub-rules (3) and (4) and we 
also do not feel necessary to interfere with the such determination as well. 

22. In C. R. 1308 of 1976 the Claims Commissioner has determined 
compensation for pain and suffering caused by the fractures of six ribs 
at the rate of Rs. 4166/- for each fraeture, in all for Rs. 25,000/- under 
sub-rules (3) and (4) of Rule 6 and Rs. 200/- for goods lost. For the 
reasons stated earlier we decline to interfere with the determination of the 
Claims Commissioner and the Rule is discharged. There will be no order 
as to costs. We however set aside the determination made by the Com- 
missioner under Rule 6(2) on the alternative basis which we have already 
indicated has no application. 

23 In C. R. 1309 of 1976 the Claims Commissioner has determined 
as reasonable compensation for the pain and suffering endured by the 
petitioner on account of three major injuries at the rate of Rs. 10,000/- 
for each injury. Two major injuries are one fracture of right forearam 
and another of both bones of the left leg and also severe injury on chest 
causing severe pain which was continuing even on the date of trial. For 
reasons already indicated, we decline to interfere with the order and 
discharge the Rule. There will be no order as to costs. We however set 
aside determination made by the Commissioner on the alternative basis 
under Rule 6(2) which has no application. 

24. In C. R. 693 of 1976 the Claim Commissioner found that the 
petitioner was incapable to do any work by reason of the compound 
fracture of the left leg on the knee joint and also ankle and the union 
has resulted in a mal-union with consequent loss of normal capacity to 
stand up or walk whereby the petitioner has become completely crippled. 
It was further found that due to his physical and mental condition the 
petitioner was incapable to do any work and accordingly eompensation 
was determined at Rs. 50,000/-. We find no jurisdictional error or in- 
firmity in the decision in determining the compensation under Rule 6(2) 
of the Rules: The Rule is accordingly discharged. We also sustain the 
determination made on the alternative -basis under Rules 6(3) and (4) in 
respect of the several injuries as indicated therein in the’ circumstances 
of the case. There will be no order as to costs. 
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25. In C. R. 694 of 1976 there was imputation of the left leg 
below knee with stump exceeding 33” but below 5” and by reason of the 
internal injury of spine, chest and right leg as also the leg injury, the 
petitioner, according to the Commissioner has been deprived of all her 
capacity to do any work. The compensation was accordingly determined 
at Rs. 50,000/- under Rule 6(2). We do not find any jurisdictional error 
or infirmity in the aforesaid order. The Rule is accordingly discharged. 
There will be no order as to costs. 


26. In C.R. 1363 of 1976 the Commissioner found that under Rule 
6(2), the petitioner was entitled to 40% of his earning capacity on Rs. 
50,000/- and on that basis he has awarded Rs. 20,000/-. We do not find 
that this Rule is applicable and we do not sustain the compensation 
found on the above Rule. The Commissioner however has found alter- 
natively that the petitioner is entitled to compensation under Rules 6(3) 
and (4) for three major injuries, viz., (1) fracture of right pelvis, (2) Osteo 
arthrites of the lumber spine and (3) Osteo arthrites of left knee with pain 
and suffering caused on account of the above injuries. The Commiss- 
ioner has awarded Rs. 10,000/- for injury No. 1 and Rs. 5000/- each for 
injury nos. 2 and 3 in all Rs, 20,000/-. Further a sum of Rs. 31/- has been 
awarded for loss of articles. Wedo not find, any jurisdictional infirmity 
in the above order of determination under Rules 6(3) and (4). The Rule 
is accordingly discharged, There will be no order as to costs. 


27. In C.R. 1364 of 1976 the Commissioner has determined com- 
pensation under Rule 6(2) which we have already indicated has no appli- 
cation. The Commissioner has determined compensation on the altern- 
ative basis under Rules 6(3) and (4) for fracture of (1) right clavicle and (2) 
of right ankle besides hurt and multiple injuries. He has awarded Rs. 
10,000/- each for the pain and suffering caused thereby. We do not find 
any jurisdictional informity in respect of the said. determination. The Rule 
is accordingly discharged. There will be no order as to costs. 


28. In respect of C.R. 1053 of 1976 the Commissioner has awarded 
Rs. 25,000/- less paid Rs. 1000/- under section 82 HH. The Commissioner 
found that there were two double fractures in the left leg for which he 
awarded Rs. 10000/- each and for the lumbo-sacral spinal injury he awar- 
ded Rs. 5000/- in all taking into account Rs. 1000/- paid already Rs. 
24,000/-. We do not find any jurisdictional infirmity in respect of this 
determination made under Rules 6(3) and (4). We however set aside the 
determination made under Rule 6(2) as the said Rule has no application. 
The Rule is discharged. There will be no order as to costs, 


29. In C.R. 1054 of 1976 the Commissioner has awarded Rs. 10,000/- 
for the pain and sufferings caused by the major injuries. For (1) contu- 
sion of lower 1/3rd of right thigh and knee joint he has determined com- 
pensation at Rs. 10,000/- and together for (2) abrasion over right elbow 
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and (3) tenderness of left upper part of tibia with abrasion he has awarded 
Rs. 10,000/-. We do not find any jurisdictional infirmity in the deter- 
mination made under Rules 6(3) and (4). We however set aside the 
determination made under Rule 6(2) in the alternative which has no 
application. The Rule is discharged. There will be no order as to costs. 

30. In C.R. 1055 of 1976 the Commissioner has found that the 
petitioner on account of injuries has been completely disabled from doing 
any work and he has awarded Rs. 50,000/- under Rule 6(2). He has also 
awarded on the alternative basis under Rules 6(3) and (4) in alla sum of 
Rs. 50,000 for each of several injuries. The petitioner was paid Rs. 
. 1000/- Accordingly the amount payable has been determined at Rs. 
49,000/-. We find no jurisdictional infirmity in the order and accordingly 
discharged the Rule. There will be no order as to costs. 

31. In C.R. 1056 of 1976 the Commissioner has found six injuries 
which are fracture of six ribs and he has determined the compensation 
for the injuries at the rate of Rs. 2857/- and the pain and suffering there- 
from also Rs. 2859/-, in all Rs. 20,000/- under Rules 6(3) and 6(4). We 
do not find any jurisdictional infirmity in such determination. The Rule is 
accordingly discharged.- There will be no order as to costs. We however 
set aside the determination made under Rule 6(2) which according to us 
has no application. 


32. In C.R. 1059 of 1976 there were fracture of cervical 4th 
vertebra in respect of which under Rule 6(3) compensation of Rs. 10,000/- 
was determined. There are other multiple injuries, abrasion on upper 
surface of right fodt, tenderness of both sides of neck and contusion of 
neck, multiple pain and suffering and for all these multiple injuries and the 
pain and suffering therefrom the Commissioner has awarded “Rs. 10,000/-. 
A sum of Rs. 20,000/- has also been determined in respect thereof with 
Rs. 200/- for loss of goods, in all Rs. 20,200/-. We do not find any 
jurisdictional infirmity in the above determination. The Rule is accord- 
ingly discharged. There will be no order as to costs. 

33. In C. R. 1060 of 1976 the Commissioner has determined the 
pain and suffering caused by the injury on.right finger (which has been 
deformed) at Rs. 10,000/- and he has also determined the compensation 
for the injury to chest and ribs at Rs. 8,000/- in all Rs. 18,000/- under 
Rule 6(3) and (4). We do not find any jurisdictional infirmity in the 
above order and accordingly discharge the Rule. There will be no order 
as to costs. 

34. In C.R.421 of 1976 the Commissioner has determined the 
eompensation at the rate of Rs. 10,000/- each for (1) multiple abrasions 
over the left thigh, (2) abrasions on the sinbone and (3) for abrasion on 
the forehead and eyebrow leading to deterioration ef eye sight, in all 
Rs. 30,000/- together with Rs. 100/- for loss of goods. The compensation 
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in respect of injuries have been determined under Rules 6(3) and (4). 
We do not find any jurisdiction infirmity in respect of the said order. 
The Rule is accordingly discharged. There will be no order as to costs. 

35. Mr. Das has prayed for stay of operation of the order. We are 
not inclined to grant any stay in respect of persons involving total disable- 
ment. There will be no stay in respect of the Civil Rules No. 1307 of 
1976, 693 of 1976, 694 of 1976, 1055 of 1976. We however grant stay 
of operation of the order in respect of the other cases for a period of 
four weeks. 

Ray, J.: Tagree. 

N.C.S. 


[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Chittatosh Mookerjee 
Decision : March 9, 1977 
Shyama Sankar Mukherjee ie a ... Petitioner 
Versus 
State of West Bengal & Ors. iz “4 ..._ Respondents* 


West Bengal Services (Classification, Control and Appeal) Rules 
1971—Rules 7, 8 & 10(1)&(2)— Suspension — Procedure for departmental 
enquiry—Charge-sheet,—Specific acqusation— Substance of imputations— 
Misconduct or misbehaviour, charge of—List of documents and list of 
witnesses—Disciplinary authority and enquiring authority being different 


—“Impute”’, meaning of—Principles of natural justice and equity— 
Interpretation. 


The petitioner is a Government servant. He was placed under sus- 
pension by an order of the Governor. Later on the petitioner was 
informed about the proposal of the Government for holding an enquiry 
against him under Rule 10 of the 1971 Rules. The substance of impu- 
tations of his misconduct and misbehaviour in respect of which the’ 
enquiry was proposed to be held were set out under three articles of charge. 
A statement of imputations in support of the charges and a list of wit- 
nesses were forwarded to him. The Commissioner of Departmental 
Enquiries, Vigilance Commission was appointed to hold the proposed 
enquiry. An Inspector of the Anti-Corruption Bureau, Vigilance Com- 
mission, was appointed to represent the Disciplinary Authority in the said 
departmental proceeding against the petitioner. The petitioner challenged 
the order of suspension. He further impugned the disciplinary pro- 
ceeding itself in his writ application which was moved before this 
court. A Rule on his writ application was issued. 


Civil Rule no. 1455 (w) of 1973 
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HELD: A ‘preliminary objection was taken by the Respondents that 
as the petitioner had an alternative remedy for redress of his grievances, 
the writ application would not be maintainable. Under the proviso to Rule 
14 of the West Bengal Services (Classification, Control and Appeal) Rules 
1971, no appeal would lie against an order of suspension under Rule 7 
of the sald Rules, made by the Governor as the Appointing Authority. In 
the instant case, as the Governor of West Bengal had passed the impugned 
order of suspension, The order of suspension is not appealable. Hence the 
objection fails. 


Rule 10(1) of the West Bengal Services (Classification, Control and 
Appeal) Rules 1971 provides that no order imposing a penalty as specified 
in Rule 8 shall be made unless an enquiry is held in the manner prescri- 
bed. The delinquent Government servant should be affered an opportunity 
to deny his guilt and to establish his innocence. He should be told 
what are the charges levelled against him and what are the ollegatirns 
on the basis of which the charges are made. As per sub-rules (2) and (3) 
of Rule 10 of the said Rules of 197], the articles of charge should con- 
sist of the substance of the imputations of misconduct or misbehaviour, 
which have been levelled against him. The ordinary meaning of the word 
‘impute’ is to attribute or ascribe normally a fault of misconduct or mis- 
behaviour. But it may be noted that the subsiance of the imputations set 
out in a charge do not amount to a finding of the guilt. a 


In departmental proceedings, the disciplinary authority has a two-fold 
role—proseeutor and judge. That being so,it is necessary to ensure that the 
disciplinary authority at the stage of framing the charge does not prejudice 
the case by arriving at any definite finding about the misconduct or misbe- 
haviour without even conducting the disciplinary enquiry. The question 
whether the disciplinary authority is biased or not and whether he has pre- 
judged the case or not can only be answered on consideration of the facts and 
circumstances of each particular case. The question of bias is also to be 
decided in the light of the relevant rules regarding the personnel of the en- 
quiring authority and the manner of conducting the enquiry. 

Further, a charge under Rule 10(2) in order to be definite must neces- 
sarily mention distinctly the acqusation agalnst the Government servant and 
also the particular provision of the Rule or Law which has been contravened 
by him. Unless these are disclosed, the charge-sheet would be vague and 
devoid of particulars. 


In the instant case, the enquiry against the petitioner was proposed 
to be conducted by the Commissioner of Enquiries, who was presumably a 
retired judicial officer. The Rules elaborately provide for giving adequate 
opportunity of hearing to the Government servant. There is no foundation 
whatsoever for any reasonable apprehension that the respondents are biased 
and prejudiced against the petitioner. It cannot be inferred from the 
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circumstances leading to the issue of the charge-sheet that the respondents 
will not act fairly and in consonance with the principles ef natural justice 
and equity. In case there is any irrigularity or illegality in the disciplinary 
Proceéding, the petitioner may seek his remedies as prescribed by the 
Rules of 1971.. 


Cases referred to :— 


-(1) Khemchand v. Union of India, AIR 1958 SC 300 

(2) B.N. Srikantiah y. State of Mysore, AIR 1958 SC 672 

(3) Sudhir Chandra Chakraborty v. State of West Bengal, 1976 (1) 
CLI 483 

(4) State of West Bengal v. Sati Prosad Roy, (1974) 79 CWN 38 

(5) Rabindra Mukherjee yv. Commissioner of Police, Cal., an unrepor- 
ted decision of A. N. Sen J. in Matter no. 321 of 1974, dated 

. 22.8.75 

(6) Pramada Charan Chakraborty v. State of West Bengal, an unre- 

- ported decision of A. N. Sen, J. in Matter no. 7 of 1975, dated 


11.7.75 
Ranadeb Chaudhury, Bhagabati Prosad Banerjee and 
Lakshmi Kr. Gupta ee tee ssi for the Petitioner 
Siblal Bose and Dipak Kumar Sen Gupta © .., for the Respondents. 


The judgment of the Court was as follows :— 


The petitioner is an Inspector of Boilers in the West ‘Bengal Boilers 
Service. On 9th May, 1975 the Secretary to the Government of West 
Bengal, Labour Department, by Memorandum No. 1969 GE conveyed the 
order of the Governor of West Bengal under Rule 7(1)(c) of the West 
Bengal Services (Classification, Control and Appeal) Rules, 1971 placing 
the petitioner under suspension on and from the date of the service of 
the said order until further orders. During the period of his suspension 
the petitioner would draw a subsistance allowance @ 50% of his pay plus 
allowances admissible under the Rules. The Secretary to the Government 
of West Bengal by Memorandum No. 1970 GE dated 11th May, 1973 
informed the petitioner that the Governor proposed to hold an enquiry 
under Rule 10 of the West Bengal Services (Classification, Control and 
Appeal) Rules, 1971 against the petitioner. The substance of imputations 
of misconduct and misbehaviour in respect of which the said enquiry was 
proposed to be held were set out under three articles of charge. A state- 
.ment of imputations in support of these articles of charge and a list of 
witnesses were also enclosed to the said Memorandum. Sri R. Banerjee, 
the Commissioner of Departmental Enquiries, Vigilance Commission by 
Order No, 1971 dated 11th May, 1973 was appointed as the Enquiry 
Authority to enquire into ‘the said charges framed against the petitioner. 
An Iaspector of the Anti-Corruption Bureau, Vigilance Commission was 


a 
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appointed to represent the Disciplinary Authority in the said departmen- 
tal proceeding against the petitioner. 

2. The petitioner in this Rule has challenged the aforesaid order of, 
suspension passed against him on the ground that the same was malafide. 
He has also impugned the disciplinary proceeding against him on the 
ground that the charge-sheet shows that the Disciplinary Authority is 
biased and it has already reached the conclusion about the guilt of the 
petitioner. The Disciplinary Authority hac recorded its finding in the 
charge-sheet itself and the said authority had a closed mind. Therefore, 
the purported inquiry proceeding would be an idle formality and the 
same is void ab-initio. 

3. Mr. Siblal Bose, the learned Advocate for the respondents, 
raised a preliminary objection on the ground that the petitioner has an 
alternative remedy for redress of his aforesaid two grievances and, there- 
fore, this writ petition is no longer entertainable. Under proviso to Rule 
14 of the West Bengal Services (Classification, Control and Appeal) Rules 
1971 no appeal shall lie against the order of suspension under Rule 7 
made by the Governor as the Appointing Authority. In the instant case, 
the Governor of West Bengal passed the impugned order of suspension. 
Therefore, the said order of suspension is not appealable. Rule 15 pro- 
vides for an appeal against orders imposing the penalties specified in Rule 
8. Inthe instant case, no penalty has yet been imposed upon the peti- 
tioner. Further, the petitioner has challenged the disciplinary proceeding 
initiated under“ Rule 10 on the ground -that the same is void ab-initio. 
The West Bengal Services (Classification, Control and Appeal) Rules, 
1971 do not provide for any remedy or redress for the said grievances of 
the petitioner that the Disciplinary Authority has made upits mind and 
it is biased against the petitioner. 

4. I, however, hold that there is no substance in the petitioner’s 
contention that the impugned order of suspension passed against him is 
malafide. The burden is upon the petitioner to satisfactorily establish 
that the Governor of West Bengal has malafide exercised his powers 
under Rule 7 of the aforesaid Rules. The petitioner’s elaim of seniority 
and for promotion to the post of Deputy Chief Inspector of Biolers are 
not within the scope of the present Rule. This writ petition does not 
contain any prayer in these behalf. Therefore, I need not enter into the 
question whether or not R.C. Saha and N. Biswas, who are not parties to 
the petition are juniors to the petitioner. Further, the petitioner had 
obtained another Rule regarding his said claim of seniority. The peti- 
tioner has also referred to the directions made by this Court in Mandamus 
Appeal No. 161 of 1962 which was preferred by one P.P. Chakraborty. 
The Appointing Authority of the petitioner under Rule 7 placed him 
under suspension pending a disciplinary proceeding. The said proceeding 
has just been initiated. At this stage, this Court cannot express any 


e 
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opinion about the truth or otherwise of the imputations of misconduct or 
misbehaviour contained in the charge-sheet served upon the petitioner. 
At this stage, the disciplinary proceeding itself cannet be pronounced as 
void ab-initio. Therefore the petitioner’s suspension pending the said 
proceeding cannot be also judged as invalid. The petitioner has failed 
to make out any case of malafide against the respondents. It is not even 
suggested that any particular Officer or Officers of the State Government 
had animus or grudge personally against the petitioner. The petitioner 
has not also established that the other Officers who were not suspended 
pending disciplinary proceeding or pending their trial belong to the same 
class with him. Weare also not aware of the facts and circumstances 
under which the proceedings were started against the other Officers. It 
may pointed out that at present Article 14 remains suspended and, 
therefore, the petitioner cannot urge that he has been discriminated. It 
would presently consider whether the charge-sheet served upon the 
petitioner shows that the Disciplinary Authority has already concluded 
that the petitioner is guiltysand, therefore, the impugned disciplinary 
proceeding is invalid. 


5. Therefore, I reject the first submission made on behalf of the 
petitioner. 

6. I may now proceed to consider the next submission of the peti- 
tioner that the charge-sheet is bad in law on the ground that his Discipli- 
nary Authority has already made up its mind and is biased against the 
petitioner and the said charges contain findings of guilt. 

7. The Rule 10(1) of the West Bengal Services (Classification, Con- 
trol and Appeal) Rules, 1971 provides that no order imposing any of the 
penalties specified in Rule 8 shall be made except after an enquiry held in 
the manner provided in the said Rule. Rule 10 contains detailed proce- 
dure for giving hearing to a Government Servant before any of the penal- 
ties specified in Rule 8 can be imposed upon him. The delinquent Gove- 
roment Servent must have an opportunity to deny his guilt and to estab- 
Tish his innocence. He should be told what are the charges levelled 
against him and the allegations on which the charges are based (See 
(1) Khemchand v. Union of India, AIR 1958 S.C. 300, paragraph 19). Sub- 
rules (2) and (3) of Rule 10 are in the following terms :- 

(2) The disciplinary authority shall draw up or cause to be drawn 

up— 

(i) the substance of the imputations of misconduct or misbehaviour 

into definite and distinct articles of charge ; 

(ii) a statement of imputations of misconduct or misbehaviour in 

support of each article of charge which shall contain— 

(a) a statement of relevant facts including any admission or confe- 

ssion made by the Government servant, 
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(b) a list of documents by which, and a list of witnesses by whom, 
the articles of charge are přoposed to be sustained, - 

(3) The disciplinary authority shall deliver or cause to be dired 
to the Government servant a copy of the articles.of charge and the 
statement of imputations of misconduct or misbehaviour prepared 
under Clause (ii) of sub-rule (2) and shall require the Government 

_ servant to submit to the inquiring authority within such time. as. may 
be specified.a written statement of his defence and to state whether he 
desires to be heard in person. 


- 8, Thus, under the aforesaid Rules, the articles of charge should 
Sonsist of the substance of the imputations of misconduct or misbeha- 
viour which have been levelled against a Government servant. The ordi- 
nary meaning of the word ‘impute’ is to attribute or ascribe normaly a. 
fault of misconduct or misbehaviour. 


9. Under the criminal law, the charge means a written notice of the 
precise and specific acqusation which an accused is required to meet. Its 
object is to: warn an accused of the case‘he is to answer (see (2)'B. N. 
Srikantiah v. Mysore State, AIR: 1958 S. C. 672). Accordingly, it has 
been observed that charge is not an acqusation in abstract but it is a 
concrete acqusation. of offences allegedly committed. Particulars of the 
acts ‘said to have been committed should be set out in the charge pens 
(see 28 IA 257, 42 Cal. 957). 

10. But substance of the imputations set out in a aatik: do not 
amount to finding of the guilt. At the stage when the charge is drawn 
up, there is no question of arriving at any finding on articles of charge. 

11. Under the West Bengal Services (Classification, Control and 
Appeal) Rules, 1971 the Disciplinary Authority itself is required to draw 
up the charge, but the enquiry under Rule 10 of the said Rules is to be 
conducted by an Authority appointed for the said purpose. Therefore, 
when the Disciplinary Authority and the Enquiring Authority are two © 
separate entities, there is hardly any scope for argument that the Enquiring 
Authority is biased merely because the articles of charge drawn up by the 
Disciplinary Authority state that the petitioner had committed the miscon-. 
duct or misbehaviour set out in the articles of charge. Necessarily, it can- 
not be said that the Enquiring Authority who may not have any hand im 
drawing the charge had already made up its mind about the guilt of the 
Government servant concerned. The said Enquiring Authority after the 
completion of the enquiry would be required 'to ‘prepare a report in terms of 
Rule 10(9). It must record its findings on each article of charge and reasons 
therefor. Thereafter, under Rule 10(10), the Disciplinary Authority itself 
would record its finding. The Government servant under Rule 12(b) would 
be entitled to make his representation on the punishment proposed, The 
West Bengal Services (Classification, Control and Appeal) Rules, 1971 also 
provide for appeals against orders imposing penalties specified in Rule. 8. 


` 
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The Rule 19(2) lays down how the appellate authority would consider such 
an appeal. He should, interalia, consider whether the prescribed procedure 
was followed and if not, whether there was failure of justice for non-com- 
pliance with the Rules. 


12. In a departmental proceeding, undoubtedly, the disciplinary 
authority has a two-fold role; prosecutor and judge. Therefore, it is 
necessary to ensure that the disciplinary authority at the stage of the 
framing of the charge does not prejudice the case by arriving at any 
definite finding about the misconduct or misbehaviour without even cond- 
ucting the disciplinary enquiry. It would depend on the facts and circums- 
tances of each particular case whether the disciplinary authority is biased 
and has prejudged the case. The said question of bias is also to be decided 
in the light of the relevant Rules regarding the personnel of the Enquiring 
Authority and the manner of conducting the enquiry. 


13. Further a charge under Rule 10(2) in order to be definite, must 

necessarily distinctly mention the acqusation against the Government ser- 
vant and also the particular provision of the Rule or Law which have been 
contravened by him. Unless these are disclosed, the charge sheet would be 
characterized as vague and devoid of particulars. The Government servant 
would fail to know what precise charges he has to meet. In the present 
case, the enquiry is to be held by an Authority other than the Disciplinary 
Authority and the Rules contain elaborate procedure for giving opportu- 
nity to the Government servant to meet the charges and to establish his 
innocence. I am unable to say that the charges which set out the imputa- 
tions against him should be held to be bad in law. In this particular 
case, the Commissioner of Enquiries who was presumably a retired Mem- 
ber of the Judicial Service was to conduct the enquiry against the peti- 
tioner. There is no reason to presume that the Enquiring Officer and the 
Disciplinary Authority would not act fairly and in accordance with law. 


14. Further, the Article No. 1 of the charge against the petitioner 
is that he had allegedly accumulated assets far in excess of his legal and 
admitted income and he had allegedly failed to render any satisfactory 
explanation for possession of certain assets. The second article of charge 
is that the petitioner had purchased a house property without previous 
` knowledge of his Appointing Authority and the same had violated the Rule 
15(2) of 1959 Rules. The third charge against the petitioner is that he had 
allegedly submitted incomplete, misleading and false declaration of 
assets by allegedly suppressing some items of properties acquired by him. 
The annexures to the charge sheet contain statement of imputations, list of 
documents, list witnesses in support of the above charges. Reference 
have been made therein to certified copies of sale deeds, alleged statements 
of bank accounts, papers relating to pay and allowances drawn by the 
petitioner, declarations of assets submitted by the petitioner etc. Thus, 
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charges arise out of certain declarations submitted by the petitioner, it 
is open to the petitioner to adduce evidence and to establish that he is 
innocent and the charges are not true. I am unable to say that in the 
- facts of this case, there has been any prejudice to the petitioner because 
of the manner of the formulation of the charges against him. 


- 15, Recently, Sankar Prasad Mitra, C.J. and Salil Kumar Datta, J. 
in (3) Sudhir Chandra Chakraborty v. State of West Bengal & Others, 1976 
(1) CLI 483 considered the question whether a departmental proceeding 
was vitiated on the ground that the charge sheet mentioned the punish- 
ment proposed to be imposed and whether the same established bias and 
‘closed mind of the Authorities. The Division Bench considered the earlier 
decision in (4) State of West Bengal v. Sati Prosad. Roy, (1974) 79 CWN 
38. In Sudhir Chandra Chakraborty’s case (supra) the first charge sheet 
served upon the delinquent Government servant was withdrawn. There- 
after, he was served with another charge sheet which has been set out at 
page 486 of the reports. The said charge sheet, inter-alia, recited :— 


“Whereas it has been made to appear to the Governor that you, 


Sri Sudhir Chandra Chakraborty, have, while......... been guilty of the 
following charges, namely : 
(1) That you are found in possession of a property......... which is 


utterly disproportionate to the known sources of your income and the 
acquisition of which property has not been satisfactorily accounted 
for by you with the result that there is warrant for the reasonable 
inference that the said property was acquired by you in criminal 
misconduct in the discharge of your official duties. 

(2) That the declaration of assets as they stood on...... are materially 
incomplete and/or misleading and false...... 


(3) That the declaration of assets............are materially incomplete, 
misleading and/or false. 
(4) That you are guilty of contravention of Rule 15(2) of the West 
Bengal Government Servants Conduct Rules, 1959...... and whereas on 
the grounds set forth above, it is proposed to impose upon you 
the penalty of dismissal from the Civil Service of the State Government 
Now, therefore... ide iia si 
16. The Division Bench at page 489 of the reports observed that 
the proposal of punishment in the charge-sheet undoubtedly should not 
have been there at that stage. In view of the enquiry which was held in 
accordance with the principles of natural justice, it could not be said 
that the enquiry was vitiated by reason of any bias on the part of the 
Appointing Authority. It may be mentioned that the Enquiring Officer 
in that case also was a retired Member of the West Bengal Higher Judicial 
Service and not under the administrative or any control of the Appointing 
Authority. The Division Bench accordingly held that there was no 
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substance in the appellant’s contention that the charge-sheet was biased 
and invalid. In Sudhir Chandra Chakraborty’s case (supra) the Division 
Bench has also observed that the question of bias and prejudice should be 
decided on consideration of the attending circumstances and by looking at 
the cumulative effect of various factors. 


17, The charge sheet impugned in the present Rule has some 
similarity with the second charge sheet considered by the Division Bench 
in Sudhir Chandra Chakraborty’s case (supra). I have also mentioned 
that the enquiry against the petitioner was proposed to be conducted by 
the Commissioner of Enquiries, who was presumably a retired Judicial 
Officer. The Rules elaborately provide for giving opportunity of hearing 
to the Government servant. There is no foundation whatsoever for any 
reasonable apprehension that the respondents are biased and prejudiced 
against the petitioner. It cannot be inferred from the circumstances leading 
to the issue of the charge-sheet that the respondents will not act faisly 

-and in consonance with the principles of natural justice and equity. In 
case there is any irregularity or illegality in the disciplinary proceeding, 
the petitioner may seek his remedies prescribed by the West Bengal Service 
(Classification, Control and Appeal) Rules, 1971. 


18. The respondents had relied upon an unreported decision of 
A.N. Sen, J. in (5) Rabindranath Mukherjee v. Commissioner of Police, 
Calcutta (Matter No. 321 of 1974 disposed of on 22nd August, 1975). In 
that case, the petitioner was charge-sheeted for possessing assets dispro- 
portionate to his known sources of. income. He was found guilty and 
after the final order was passed on the basis of the said report, the peti- 
tioner moved this Court under Article 226 of the Constitution. A. N. Sen, 
J. followed his earlier unreported decision in (6) Pramada Charan Chak- 
raborty v. State of West Bengal (Matter No. 7 of 1975 disposed of on 11th 
July, 1975) and made the Rule absolute. A.N. Sen, J. held that the charge 
indicated bias and also indicated that the Authorities had already made 
up their mind. The charge, the enquiry, the finding of the Officer and the 
final report were set aside and quashed. It appears that the aforesaid 
Single Bench decisions in Pramda Charon Chakraboriy v. State of West 
Bengal (supra) and in Rabindranath Mukherjee v. The Commissioner of 
Police, Calcutta (supra) ate contrary to the Division Bench decision in 
Sudhir Chandra Chakraborty v. The State of West Bengal & Others (supra)., 
which is binding upon me. Iam unable to follow the aforesaid two 
decisions of A.N. Sen. J. 


19. I, therefore, conclude that the petitioner has failed fo establish 
that the charge-sheet served upon him was biased or that the respondents 
have already decided that the petitioner is guilty. No finding of guilt 
has yet been made and itis open to the petitioner to participate in the 
disciplinary proceeding and establish his innocence. There is no ground 
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for a reasonable apprehension that the Authorities are biased against the 
petitioner. I make itclear that at this stage I have not considered the 
merits of the charges framed against the petitioner and the said question 
is left open. 
20. Laccordingly discharge of this Rule. There will be no order as 
to costs. 3 
P. R. 


[ CONSTITUTIONAL WRIT JURISDICTION J 
Before Mr. Justice Amiya Kumar Mookerji 
Decision : April 5, 1977 
Promode Ranjan Datta & Ors. set a Petitioners 
Versus F 

Union of India & Ors. ae ies ...  Respondents* 

Dock Workers (Regulation of Employment) Act (9 of 1948), Sec. 3— 
Provision for framing Schemes for ensuring regular employment of dock 
workers—Caleutta Dock Workers (Reyulation of Employment) Scheme 1970 
—Registered Dock Workers—Calcutta Dock Labour Board—Registration 
under Scheme—No relationship of Employer and Employee—Board’s reso- 
lution for compulsory retirement of dock workers—Clause 7(1)(f) of Scheme 
1970—Power ef Board to remove names of dock workers from Register 
—Exercise thereof—Clause 7(i)(d)—Provision for consultation with 
Administrative Body for increase or decrease of number of dock wor- 
-kers—Clause 19—Fixation of number of registered dock workers on con- 
sultation with Administrative Body and sanction of Central Government— 
Clause 40(4)(b)—Obligations of dock workers—Inter-change from one 
group to another. 

Constitution of India—Article 226—Writ jurisdiction- Scope and 
limits—Incompetence of Writ Court to test the correctness of facts and 
figures of surplus dock workers or factual basis of assessment report of a 
competent authority. 

Industrial Disputes Act (14 of 1947), Sec 2(j)—Industry—Calentta Dock 
Labour Board functioning uader Act 9 of 1948 and under Calcutta Dock 
Workers (Regulation of Employment) Scheme 1970, is not an industry— Secs. 
25F & 25G have no application to matters prejudicially- affecting dəck 
workers registered and employed under Calcutta Dock Labour Board— 
Compulsory retirement is not retrenchment within the meaning of Industrial 
Disputes Act. 

Five petitioners who are ‘dock workers’ within the meaning of the 

*Civil Rule no. 14041 (w) of 1976. 
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Dock Workers (Regulation of Employment) Act 1948 and the Dock 
Sramic Association, Calcutta, a registered Trade Union, jointly moved 
an application under Artisle 226 of the Constitution for certain reliefs. 
They challenged the proposal for compulsory retirement of several 
registered dock workers as appearing in the said resolution dated 29.7.71 
of the Calcutta Dock Labour Board. They obtained a Rule nisi. There- 
after, the petitioners were allowed to amend their writ petition 
by incorporating their further challenge to the resolution itself dated 
5.8.76 and also tothe approval of the Central Government dated 
22.11.76. on the basis of which the names of the petitioners had been 
removed from the register or records of the Calcutta Dock Labour Board 
under the Scheme. The petitioners were registered under the Calcutta 
Dock Workers (Regulation of Employment) Scheme 1970, the Calcutta 
Shipping and Planning Workers (Regulation of Employment) Scheme 
1970 and the Calcutta Dock Clerical and Supervisor Workers (Regulation 
of Employment) Scheme 1970. 

The following contentions were raised at the hearing. 


(a) The said schemes do not contain any provision for de-registration 
of the Doek Workers. There is no provision for compulsory retirement of 
registered dock workers. 

(b) The terms and conditions of service of registered dock workers 
of the Calcutta Dock Labour Board contained no provision for compulsory 
retirement as fixed by the said three schemes. A 


(c) There is no provision relating to the exercise of powers under 
sub-clause (f) of clause 7(1) of the scheme and as such, unless the mode 
and manner of such exercise of powers are laid down in the scheme itself, 
the Board can not remove the names of the registered dock workers from 
its register or records in exercise of such powers. 

(d) The decisions of the Board and its Chairman to retire compul- 
sorily 3590 dock workers on an adhoc basis of an age group has no nexus 
to the objects of the scheme. Moreover, the figures of retiring surplus re- 
gistered dock workers as per chart annexed to A/O have no factual or 
rational basis whatsoever and the same is arbitrary, if not an adhoc com- 
putation. Board has relied on irrelevant and extraneous matters. ê 

(e) The surplus dock workers have been retrenched on the pretext 
of compulsory retirement and such retrenchment was done without follo- 
ing the requirements as per sections 25F and 25G the Industrial Disputes 
Act 1947. 

HELD: It appears from the provisions of the Calcutta Dock Workers 
(Regulation of Employment) Act 1948 and the schemes framed thereunder 
that there is no relationship of employer and employee between the Board 
and the dock workers. The functions entrusted on the Board under the 
schemes are discharged to ensure greater regularity of employment of dock 
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workers and to secure that an adequate number of dock workers is available 
Sor efficient performance of the dock work. The schemes provide for the 
registered employers paying to the Board such amounts by way of levy in 
respect of the ‘Reserve Pool’ workers when paying the gross amount of 
‘wages due from them under the provisions of the said schemes. 


In view of the decision of the Supreme Court, reported in AIR 1961 
SC -276 (Cajee v. Siem), it cannot be said that unless the procedures 
are laid down in the scheme for removing the names of the dock workers 
from the registers or records the Board is not competent to exercise the 
powers-under clause 7(1)(f) of the Calcutta Dock Workers (Regulation -of 
Employment) Scheme 1970, to remove the names of the registered dock f 
workers from the register or records when the circumstances require such 
removal, 

It appears from the materials on record that the circumstances which 
require the exercise of powers under Clause (DUNA) & (f) of the 1970 Sch- 
eme have been fully explained and discussed. That being so, it cannot be said 
that such powers have been exercised arbitrarily or malafide or without taking 
into consideration the relevant materials. In other words, the conditions 
precedent to the exercise the powers under the said sub-clauses have been ful- 
filled in the instant case. . 

It is true that with respect toa particular category of dack - workers 
the removals were made in excess of what was found to be surplus. Clause 
(40) of the scheme lays down the obligations of the registered dock workers. 
Under clause 40(4)(b), a registered dock worker shall carry out the direc- 
tions of the Administrative Body and shall accept any employment in con- 
nection with the dock work, whether in the category in which he has been 
registered or in any other category for which he is considered suitable by the 
Administrative Body. So, there is no bar under the said clause to 
inter-change the workers .registered in a particular category to another 
category. 

To exercise powers under clause 7(1)(f), the circumstances are 
required to be disclosed. The correctness of the facts and figures of sur- 
plus workers or the factual basis of the assessment report prepared by the 
chairman cannot be scrutinised by a writ Court. The writ Court is required 
to deal with the present application only on two grounds, namely, (i) whether 
the Dock Labour Board has power -and jurisdiction to decrease the number 
of dock workers of the Board and to remove their names from the registers 
or in other words, whether the Board is competent to issue notices of com- 
pulsory retirement, and (ii) whether such powers have been exercised bona- 
fide and not arbitrarily or malafide. From the records of the present 
case, -it appears that the Board had acted bonafide in the exercise 
its powers in issuing notices of compulsory retirement upon the dock 
workers concerned. 
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The Board functioning under the 1948 Act and the Schemes, does not 
. arry on any “industry” so as to’ attract the provisions of the Industrial 
Disputes Act 1947, Accordingly, the provisions of Sections 25F and 25G 
of the Industrial Disputes Act have no application to matters affecting 
the dock workers registered and empoyed under the Calcutta Dock Labour 
Board. 
Cases referred to : 
(1) T. Cajee y. U. Jormanik Siem, AYR 1961 SC 276: (1961) 1 
SCR 750 
(2) Hochtif Gammon y. State of Orissa, ATR 1975 SC 2226 
a (3) Vizagapatnam Dock Labour Board v. Stevadors Associations, 
Vishakhapatnam, AIR 1970 SC 1626 : ( 1970)2 SCR 303 
R. C. Deb, Somnath Chatterjee, Nigam Chakraborty 


Mohitosh Majumdar and Samir Kumar Ghosh ... .. for the Petitioners 
Noni Coomar Chakraborti, Subrata Roy Choudhury, S. K. Ghosh 
Anwar Hossen and Pradip Guha sis .. for the Dock Labour Board 


D. N. Das and Mrs. Archana Sen Gupta ias ..for the Union of India 
The judgment of the Court was as follows :— f 


This Rule is directed against the proposal for compulsory retirement 
of several registered dock workers contained in the resolution dated the 
29th July, 1976 of the Calcutta Dock Labour Board. 

2. Five petitioners and the Dock Sramic Association, Calcutta, a 
registered Trade Union moved an application under Article 226 of the 
Constitution of India on 29th of November, 1976 praying fora Writ in 
the nature of Mandamus commanding the respondents to recall, rescind 
and revoke the impugned resolution dated 29th July, 1976 and obtained 
the above Rule. An interim order was granted restraining the respon- 
dents from making any order of compulsory retirement with respect to 
the petitioner Nos. 1 to 5 until further orders. Leave was also granted 
under Order 1 Rule 8 of the Civil Procedure Code. Subsequent to the 
filing of the said petition, several applications have been filed by several 
other dock workers for being added as petitioners to the main Rule. There- 
after, on the 22nd December, 1976 an application for amendment of the 
writ application was made by the petitioners challenging the resolution 
dated Sth October, 1976 and also the approval of the Central Government 
dated 22nd November, 1976 on the basis of which the names of the peti- 
tioners have been removed from the relevant registers or records of the 
Board under the schemes. According to petitioners, those faets they 
came to know from the affidavit-in-opposition filed on behalf of the 
respondents. By consent of parties the proposed amendment was allowed. 

3. There are about 12 000 registered dock workers under the Cal- 
cutta Dock Labour Board. The petitioners are registered under the 
Calcutta Dock Workers (Regulation of Employment) Scheme 1970, the 
Calcutta Shipping and Painting Workers (Regulation of Employment) 


` 
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Scheme 1?7) and the Calcutta Dock Clerical aid Supervisor Workers 
(Regulation of Employment) Scheme 1970. The petitioners are the “Dock 
. Workers” within the meaning of the Dock Workers (Regulation of 
Employment) Act, 1948. The said Act was enacted in the year 1948 to 
provide for regulating the employment ef dock workers.- Section 3 of 
the said Act contains provisions for making schemes for the registration 
of dock workers and employers with a view to ensuring greater regularity 
of employment and for regulating the employment of dock workers in 
a Port. Under the said statutory provisions, the Central Government 
has framed the aforesaid three schemes, which applied to different catego- 
ties of dock workers mentioned in the respective schemes. It is stated 
by the petitioners in the petition that the said schemes do not contain any 
provision for de-registration of the dock workers. There is also no pro- 
vision for compulsory retirement of registered dock workers. Norma} 
age of retirement is 58 years. By a resolution No. 39 dated 29th July, 
1976, the Board authorised its Chairman to take necessary steps to 
regulate the correct number of registered workers under the different 
schemes operated by the Board in accordance with the present trends 
of traffic to be handled. The Chairman was authorised to examine the 
said issue and determine the correct number of surplus workers and to 
cause their compulsory retirement by eliminating the older age group 
workers on certain terms and conditions. It was proposed that the 
present dock workers of the age of 50 years and above should be retired 
compulsorily. Such retired workers would be allowed in addition to normal 
retirement benefits, compensation as admissible under the Industrial 
Disputes Act, 1947. A minimum compensation, equivalent to two months 
wages, would be allowed irrespective of the total amount of compensa- 
tion otherwise payable to the retired workers of different categories under 
the Industrial Disputes Act. Additional compensation in the shape of 
exgratia payment @ Rs. 150/- each for each year of service still left, 
should be paid to each retired worker. The total amount of compensa- 
tion could in no case exceed the wages for the remaining period of service 
which a worker would have rendered if he continued upto the normal 
date of retirement. In the Board’s meeting held on 5th October, 1976 
the aforesaid proposal was adopted and thereafter, it was forwarded for 
approval of the Government of India. It is also stated in the petition 
that neither the Central Government nor the Board has any power under 
the said Act or the said Schemes to cause compulsory retirement of 
dock workers of any age group. A registered dock worker could not 
be retired before the attainment of superannuation as prescribed under 
fhe said Scheme nor could their names be removed from the Registers 
tas Board. Their services are terminable only in the manner prescribed 
in the said Scheme and in no other manner. Any other device to cause 
such termination is illegal, ultra vires and without jurisdiction. 
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4. An aifidavit-i -in- opposition - his been filed on behalf of- the res- 


Be pondents and affirmed ‘by Bhupendra Nath Podder, the Deputy Chairman, 


Calcutta Dock Labour Board wherein it is‘ stated that due to sharp 
declining of the traffic at the Calcutta Port it became absolutely necessary 


_to remove the surplus dock workers from the reserve pool for the 


“economic viability and efficient functioning of the Calcutta Dock Labour 


” Board. The Calcutta Port has been facing-a declining volume of traffic 


for the last eight or nine years and especially from the year 1967-68. 
An assessment of the requirement of dock workers as on 1. 4. 77 based: 
on the’ current rate of labour productivity reveals a total surplus of 5551 
workers of different categories of workers, under the three different 
schemes of the Calcutta Dock Labour Board. A committee was appointed, 
viz. the’Professor Chatterji- Committee and that committee pointed out 


“that the existence of a highly inflated labour force at Calcutta has made 


ry 


it practically impossible to operate any incentive scheme. The Calcutta 
Dock Labour Board which is a representative body consisting of represen- 
tatives of the Government, workers and shipping interest unanimously 
took the decision that the surplus dock workers should be removed, be- 
cause no industry can survive with perpetual drainage of ideal wages on 
account of surplus workers. The Board has paid more than Rs. 10 crores 


l by way'of ideal wages during the period from 1970-71 to 1975-76. The 


inhabitable consequence of payment of huge ideal wages year after year 
for maintaining dock workers for excess in number than actually required 
for the purpose of handling cargoes in Calcutta Dock resulted in imposi- 
tion of ‘a general levy at the rate which is the highest amongst all major 
ports in India. During the ‘period 1947-48, Calcutta Port handling 
approximately 45% of total-cargoes handled in all major ports in India 
and it topped the list amongst all major ports in terms of cargo handling. 
The Calcutta Port now handles only 10% or 12% of the total cargoes 


‘ handled in all major ports in India. In the circumstances stated herein- 


‘above, the Board decided for maintaining adequate number of dock 
workers keeping in view the ‘anticipated reqwjgements, better economy 
and efficiency of operations, to remove the- surplus dock workers from 
-its registers. Dock works require more physical strength and involve 
mainly outdoor work. In the meeting held on 29th July, 1976, it was 


_ ‘considered ‘fitand proper that for the purpose of removal, the older 


age group should go first. The said Board meeting was duly attended 
to by labour members who were the representatives of the dock workers. 
It was held at the said’ meeting that the younger workers who had just 
started their family life and had many years to go and were also physically 
more fit should be retained in preference to the older workers. In the 
.said theeting the Chairman was authorised to ascertain on scientific basis 
the actual number of surplus dock workers. The Chairman, as would 
appear from the assessment report, had ascertained the number of surplus 
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dock workers after taking into consideration all relevant factors. It was 

found that 5225 surplus dock workers, out of the older age groups of 
-workers above the age of 47 were required to be removed. The labour 

members of the Board sought the good offices of the Labour Minister, 
. Government of West Bengal in this matter who expressed his opinion 

that instead of removing dock workers above the age of 47, only those 

who had crossed the age of 50 might be removed from the Board’s service 

for the present. That opinion of the Minister was duly considered and 
. accepted by the Board. The Calcutta Dock Labour Board after careful 
consideration of all the aspects of the matter and with the requisite appro- 
val of the Central Government has issued collective and also individual 
notices dated 2nd December, 1976 to the surplus dock workers communi- 
cating the Board’s decision to remove their names. The said notices 
were issued on 2nd December, 1976 and also on 4th and 5th December, 
1976, ie. on the first two days about 83 percent of the surplus workers 
covered by the said notices had accepted their payments in full and acted 
in terms of the said notices. The Board under the Schemes has the power 
to remove names of the surplus dock workers and is not under any obli- 
gation to pay any other compensation but on humanitarian grounds it 
decided to pay by way of exgratia payment a generous sum on the basis 
mentioned in the resolution dated 5th October, 1977. Dock werkers 
working in the category of dock foreman removed from the registers, 
have received payments over Rs. 40, 000/- and no dock workers who have 
been so removed have received payment less than 10,000/-. 

5. Mr. Chatterji, appearing on bchalf of the petitioners contended 
that the terms and conditions-of service of registered dock workers of the 
Calcutta Dock Labour Board contained no provision for compulsory 
retirement before attainment by them of the normal age of the retirement 
as fixed by the said three Schemes. 

6. Mr. Chakraborty, appearing on behalf of the respondents 
eontends that the one Dock Labour Board has the jurisdiction under 
clause 7(1) (d) and (f)'r read witb clause 19 of the Calcutta Dock Workers 
(Regulation of Employment) Scheme, 1970 to increase or decrease the 
number of dock workers, and to remove their names from its Registers 
if circumstances so require. Obviously, the decrease in the number of 
registered dock workers means compulsory retirement of a number of such 
workers found to be in excess of the actual requirement. 

7. Clause 7 of the Scheme deals with the functions of the Board 
which provides—(1) The Board may take such measures as it may consider 
desirable for furthering the objectives of the Schemes set out in Clause 
(2) eain g measures for 

* * 
* 
(d) determining and keeping under review,’in consultation with the 
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Administrative Body, the number of registered employers and registered 
dock workers from time to time on the register or records and to increase 
or decrease as may be necessary, the numbers in any such registers or 
records if the said review warrants the same in keeping with anticipated 
Tequirements and for better efficiency and economy of operations ; 

(f) keeping, adjusting and maintaining from time to time such registers 
or records, as may be necessary of dock workers including any register or 
records of dock workers who are temporarily not available for dock work 
and whose absence has been approved by the Administrative Body, and. 
where circumstances so reqaire removing from any register or record the 
name of any registered dock workers either at his own request or in 
accordance with the provisions of the Scheme. 

Clause 19 of the Scheme relates to fixation of the number of workers 
on the Register which provides that “the Board shall in consultation with 
the Administrative Body and subject to the approval of the Central Gove- 
moment periodically deterime the number of workers required in such 

category and arrange to adjust the workers registers accordingly. 


8. It appears from the provisions of the Calcutta Dock Workers 
(Regulation of Employment) Act, 1948 and the Schemes framed thereunder 
that there is no relationship of employer and employee between the Board 
and the dock workers. The functions entrusted to the Board under the 
Schemes are discharged to ensure greater regularity of employment of 
dock workers and to secure that an adequate number of dock workers is 
available for efficient performance of the dock work. The Schemes 
provide for the registered employers paying to the Board such amount by 
way of levy in respect of the ‘Reserve Pool’ workers when paying the 
gross amount of wages due from them under the provisions of the said 
Schemes, 

9. Clause 2 of the Scheme lays down the objects of the Calcutta 
Dock Workers (Regulation of Employment) Scheme, 1970 wherein it is 
stated that the objects of the Scheme are to ensure :— 

“greater regularity of employment for dock workers by Maintaining an 
adequate number of dock workers”. The functions of the Board have 
been enumerated in clause 7. Sub-clause (d) of clause 7(1) provides that 
in consultation with the Administrative Body the Board might increase er 
decrease as may be necessary, the number of such registered dock workers 
keeping in view the anticipated requirements and for better efficiency and 
economy of operations. UnderSub-clause (f) powers have been conferred 
upon the Board, where circumstances so require, to remove from the 
registers or records the name of any registeted dock workers in accordance 
with the provisions of the Scheme. In the scheme, however, there is no 
express provisions ag to how the names of the registered dock workers 
could be removed. i 
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10. It is urged by Mr. Chatterji that no provision relating to the 


exercise of powers under- sub-clause (f) of clause 7(1) have been made in - 


the Seheme. So unless tke procedures or measures have been laid down in 
the Scheme itself the Board could not remove the names of the registered 
dock workers from -the registers or records in exercise of such powers. ' 


11. ‘In (1) Cajee y. Siem, AIR 1961 SC 276, it has been held by ` 


the Supreme Court that, except where a statutory power is made by the 
Legislature dependent or conditional upon the making of rules or regula- 


tions, the exercise of the statutory power cannot be held to bė in abeyance ' 


or suspense unless such subordinate legislation is framed by the Administ- 
rative Authorities. ‘ So, in my view, it cannot be said that ‘unless the pro- 


cedures are laid down in the Scheme for removing the names of the dock. 


workers from the registers or records the Board cannot exereise the powers: : 


under Sub-clause (f) of Clause 7(1) to remove the names of the registered 


dock workers from the registers or records where the circumstances require > 


such removal. 


- 12. In the impugned order dated 2.12.76 it is stated that whereas in ' 
pursuance of the resolution dated 29th of July, 1976 with a view to making - 


Calcutta Port operationally efficient and. economically viable, it had 


become absolutely necessary to re-organise the work force of the Board 


and in accordance with Clause 7(1) (d) and 7(1) (£) of the, Scheme, the 
Board reviewed, in consultation with the , Administrative Body, the num- 


ber of registered dock workers on the registers or records of the Board, 


under the Scheme and decided at its meeting held on 5.10.76 to decrease 
the number of registered dock workers on its registers or records by rem- 
oving from the said registers or records the names of the registered 


dock workers of the age of 50 yearsand above, keeping in view the anti- > 


cipated requirements and for.better efficiency and economy of operations. 
13. For the purpose of exercising powers under Clause 7(1) (d) and 
(f) of the Scheme the following conditions are required to be fulfilled :— 
(a) There shall be a review. 


(b) It should -be done in consultation with the Administrative 


Body. ss 
‘(c) . Two things are to be considered in such Review 
(i) ‘Anticipated requirements and 
(ii) Better efficiency and economy of operations. 
On’ the basis of such Review report, the ‘Board can decrease the 
number of deck workers and remove their names from the registers under 


Clause 7(1)(f), if circumstances so require. So, it follows that for the- 


purpose of exercising powers under Clause 7(1)(d) and (f) not only there 
shall be a review in consultation with the Administrative Body but also 
the circumstances would be such as would require removal of the names 


t 


of ‘the dock workers from the’ registers of’ the Dock Labour Board. It’ 
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appears that a committee known as the Chatterji Committee was con- 
stituted by the Central Government to review the operation of the Schemes 
and also the allied matters relating to the major’ ports in India. The 
said Chatterji Committee in its interim report dated 14th September, 1975, 
observed that “of all the Ports the Calcutta Port presents the gloomiest 
picture ‘of excessive manning, high operational costs and lew efficiency 
in cargo handling by the dock workers”. The Committee further noted 
in the said report that the Calcutta Port faces the problem of surplus 
labour on a much large scale than any other Ports. The Chatterji 
Committee recommended for taking immediate steps for reducing the 
‘ number of surplus dock -workers in the Port of Calcutta. In view of the 
said recommendation, a meeting of the Calcutta Dock Labour Board was 
called on 29th July, 1976, with the specific agenda, for adjustment of 
number of dock workers under the Caleutta Dock Labour Board as per 
Clause 19 of the Calcutta Dock Workers (Regulation of Employment) 
Scheme 1970. The Chairman of the Board prepared a note and sent it 
with all the relevant facts and figures to enable the members to appreciate 
the gravity of the problem and to come to a decision. At the meeting of 
the 29th July, 1976 a resolution was passed that with a view to making 
the Calcutta Port efficient and economically viable, it has become 
absolutely necessary to re-organise the work force of the Calcutta Dock 
Labour Board. The Chairman was authorised by the Board to take 
- necessary steps to review the correct number of registered workers under 
the different Schemes operated by the Dock Labour Board in accordance 
with the present trends of traffic to be handled. So, it appears that a 
review was made by the Chairman. The Chairman examined all the 
materials and datas collected by a team of experts and prepared a syno- 
psis of the assessment report as to the number of surplus dock workers 
existing in the reserve pool. On the. basis of such report, the decision 
was taken by the Board ata meeting held on 5th of October, 1976, to 
remove 3,500 dock workers immediately, leaving a surplus of 1,700 workers 
approximately. It appears from the materials on record that the circum- 
stances which require the exercise of powers under Clause 7(1)(d) and (£) 
have been fully explained and discussed. So, it cannot be said that such 
powers have been exercised arbitrarily or malafide or without taking 
into consideration the relevant materials. In my view, the conditions 
precedent for exercising powers under those two sub-clauses have been 
fulfilled in the instant case. ; 

_ 14. It is contended by Mr. Chatterji that the decisions of the Board 
and its Chairman to retire compulsorily 3,500 dock workers on the 
ad-hoc basis of an age group has got no nexus to the objects of the 
Scheme. Moreover, the figures of ‘retiring surplus registered workers in 
the chart annexed to the affidavit-in-opposition have no factual or ratio- 
nal basis and the same is arbitrary and nothing more than an ad-hoc 


~ 
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computation. The Board has taken into aecount wholly irrelevant or 
extraneous matters. It appears from the so-called scientific assessment 
Report made by the Chairman himself, that the impugned removal of 
dock workers of different categories was done in a completely arbitrary 
manner and the same was in no way related to any valid consideration 
as to the alleged surplus workers in any particular category, inasmuch 
as in certain categories the number of removed dock workers exceeded 
the figure of surplus workers, while in some categories, it fell short of 
such alleged figures. . The Chairman proeeeded arbitrarily and onan 
ad-hoc basis prepared his assessment report which is not based on any 
scientific investigation but contains incorrect figures not at all related to 
the essential factors connected with the economic requirements and the 
actual operations of the Calcutta Port. 


15. My attention was drawn toachart wherein it appears that 
number of surplus “sardars” as shown in annexure ‘C’ is 174 whereas 364 
number of sardars have been compulsorily retired. Reliance was placed 
by Mr. Chatterji upon the decision of the Supreme Court in (2) Hochtif 
Gammon v. State of Orissa, AIR 1975 SC 2226. 


16. Itistrue that with respect to a particular category of workers 
the removals were made in excess of what was found to be surplus. 
Clause 40 of the Scheme lays down the obligations of the registered dock 
workers. Under clause 40(4)(b), a registered dock worker shall carry 
out the directions of the Administrative Body and shall accept any 
employment in connection with the dock work, whether in the category 
in which he has been registered or any other category for which he is 
considered suitable by the Administrative Body. So, there is no bar 
under the aforesaid clause to inter-change the workers registered ina 
particular category to another category. 


17. The reasons for taking the decision of compulsory retirement 
of alarge number of dock workers have been elaborately disclosed in 
the affidavit-in-opposition. To exercise powers under clause 7(1)(f) the 
circumstances are required to be disclosed. The correctness of the facts 
and figures of surplus workers or the factual basis of the assessment 
report prepared by the Chairman cannot be scrutinised by a writ court. 
This court is required to deal with the present application only on two 
limited grounds, viz. (a) whether the Dock Labour Board has powers 
and jurisdiction to decrease the number of dock workers of the Board 
and to remove their names from the registers or in other words, whether 
the Board is competent to issue notices of compulsory retirement, and 
(b) whether such powers have been exercised bonafide and not arbitrarily 
or malafide. From the materials placed before me, [am satisied that 
there is no absence of bonafides on the part of the Dock Labour Board 
to exercise its powers to issue notices of compulsory retirement upon 
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‘dock workers, I should mention here that some of the added petitioners 
who have been added subsequent to the filing of this writ petition under 
“Order 1, Rule 8 C, P. Code have accepted the compensation offered to 
them in full and accordingly their names have been deleted from the 
‘writ petition. 

18. In the Gammon’s case (supra) referred to by Mr. Chatterji there 
was a reference made by the State Government under section 10 of the 
Industrial Disputes Act, 1947, to determine an issue to the Industrial 
Tribunal as to whether the workers of Hochtif Gammon are entitled to 
any bonus, and if so, what should be the quantum ? In that case, the 
appellant before the Supreme Court claimed, that their contract with 
M/s. Hindusthan Steel Limited for execution of the foundation and civil 
engineering works of the Hetiand Cold Rolling Mills at Rourkella was a 
cost contract, the company had to pay labour and while they had em- 
ployed the workmen, the employer was really the company, viz. M/s. 
Hindusthan Steel Limited. Gammon filed an application before the State 
Government asking them to modify the earlier reference to the Industrial 
Tribunal by adding the company asa party to the reference and an 
additional clause as under : 

“If bonus is payable, who is the employer and who is responsible 

for payment of the bonus to the workmen ?” 

19. The Supreme Court observed that the Government had not 
applied their mind to the facts placed before them. Even if the Gover- 
nment thought that the company was not a necessary party the question 
as to who was liable to pay the bonus was a very relevant question and 
that made the company a necessary, or at least a proper party. In that 
context the Supreme Court observed : “The Executive have to reach their 
decisions by taking into account relevant considerations. They should 
not refuse to consider relevant matters nor should take into account wholly 
irrelevant or extraneous considerations. T hey should not misdirect them- 
selves on a point of law. The courts have power to see that the Executive 
acts lawfully”. Law is now well settled that if a party can show that the 
refusal to refer a dispute is not bonafide or based ona consideration of 
wholly irrelevant facts and circumstances, a writ of Mandamus would lie 
even in respect of such an administrative order. In the present case, the 
Dock Labour Board did not misdirect itself on a peint of law. It also did 
not refuse to consider any relevant matter. In my view, that decision of 
the Supreme Court has got no application to the facts and circumstances 
of the present case. 

20. Lastly it is contended by Mr. Chatterji that it is abundantly 
clear from the materials on records that the surplus dock workers have 
been retrenched in the pretext of compulsory retirement. In the instant 
case, neither the condition precedent to retrench the workers nor the 
procedure for retrenchment as provided in sections 25F and 25G of the 
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‘industrial’ ‘Disputes Act’ "1947 have" besi’ 'Followed:” "According Ao. "Mr. 
Bs Chatteiji the order of retrenchment” or Sò- calléd “compulsory, retirement 
“should, be set aside on thiese grounds. alone. n he ° : 
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“ah. OF ‘have ralpoudy said hereinbefore “that there is Nog: relationship 
_-Of employer and employee between . the. Dock . Labour, , Board [pand the 
; _ Dock X workers.. Various provisions referred. to in. ‘the, Scheme. clearly. show 
; that the registered employer, to “whom, the: Jabour force is “allotted, by,., the 
Board. i is the. employer: ‘whose work. of loading . or sualoasliog of the. ‘ship 


i is being, done. by the dock, workers. allotted to them, . Sarre 
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z uàder section:25F:of the ” Industrial Disputes “Act: ‘Accordingly,T hold 
that the provisions of sections 25F and 25G: ‘oftthe Industrial’ Disputes 
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sides hy brick built walls with sheds overhead, the said tenancy was deter- 
mined by a notice to quit, the ground for eviction being default in payment 
of rent for more than 4 months within a period of 12 months and as such, 
the defendant was not entitled to any protection against eviction under 
the West Bengal Premises Tenancy Act 1956. On the other hand, the 
defendant says that he is a thika tenant and his tenancy is governed by 
the Calcutta Thika Tenancy Act 1949. A single question arises upon 
this‘appeal—whether the trial court was Tight in returning the plaint 
under Order 7 rule 10 of the Code of Civil Procedure. 

HELD: Boundary wal!s are raised to keep the boundary of the land 
free from encroachments. But if the boundary wall is being utilised as a 
part of the structure, or is otherwise used by the tenant, the position may be 
otherwise. Here, it is nobody’s case that the boundary walls had been 
utilised by the tenant in any manner as a part of the structure or otherwise 
and in fact, there is also evidence that the boundary walls had been in a very 
dilapidated condition. In that view of the matter, even if it is assumed 
that the boundary walls were there and formed a part of the demised land, 
it could not be a demise of structure as well so as to bring it outside the 
operation of the Calcutta Thika Tenancy Act 1949. Accordingly, notwith- 
standing the existence of the boundary walls, the demise to the tenant was 
continued to be a demise of a vacant piece of land on which the tenant 
undisputedly had built his structure, thereby bringing the tenancy out side 
the purview of the West Bengal Premises Tenancy Act. Hence, the tenancy 
in question was a thika tenancy and the Calcutta Thika Tenancy Act 1949 
would govern the said tenancy and as such the Court where the plaint was 
filed had no jurisdiction to entertain the same. 

The end product of this discussion is that the trial court was right 
in returning the plaint for presentation to the appropriate forum. 

Cases referred to : 


(1) Santilata De v. Saraju Bala Devi, (1956) 60 CWN 642 

(2) Annapurna Seal v. Tincowrie Dutt, (1960) 66 CWN 338 
Pramathanath Mitra, Aditya Narayan Ray and 
Subhas Chandra Biswas P . for the Appellant 
Manindra Nath Ghosh and Janni Kumar Pnie ... Jor the Respondent 


The judgment of the Court was as follows :— 


Datta, J. : This is an appeal from the judgment and decree 
of D:biprosad Pal, J. dated the 30th July, 1973 affirming the 
judgment and decree passed by the learned Judge, Second Bench, City 
Civil Court, Calcutta, dated the 6th- Se eptember, 1963. The Piaintiff 
instituted the suit for recovery of possession of the suit land on eviction 
of the defendant therefrom on notice to quit. The plaintiff’s case 
was that the defendant was a monthly tenant under the debuttar 
estate of Sri Sri Iswar Sridhar Jew in respect of one plot of land 

% 
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surrounded on all sides by brick built walls and sheds overhead on 
ground floor of premises No. 133, Acharya Prafulla Chandra Road 
‘Calcutta, at a monthly rent of Rs. 40/- according to the English Calendar 
month. The tenancy was determined by a notice to quit dated the 27th 
July, 1961 determining the tenancy with the expiry of the last day of 
August 1961. The ground for eviction was default in payment of rent 
for more than four months within a period of 12 months and it was sub- 
mitted that the defendant accordingly was not entitled to any protection 
against eviction under the West Bengal Premises Tenancy Act, 1956. In 
the schedule of the plaint the said premises are described as follows -— 
“One plot of land surrounded on all sides by brick built walls and 
shed overhead measuring 528 sq. ft. on the ground floor at premises 
No. 133, Acharya Prafulla Chandra Road”, 
and thereafter the boundary is given. 

2. The suit was contested by the defendant, who filed a written 
statement contending that he was a thika tenant in respect of the suit land 
and not a tenant within the meaning of the West Bengal Premises Tenancy 
Act, 1956, and in respect of that land he took settlement on May 4, 1957 
from the then Shebait, S. C. Srimani for the purpose of starting a fac- 
tory and godown. It is his further case that he walled it up on two 
sides and constructed a tiled shed thereon for the purpose. It was further 
stated that the land measuring 528 sq. ft. including the land lying under 
the wall. It was denied that the land was taken only for the purpose of 
godown. The validity as also the service of the notice to quit was dis- 
puted and it was contended that the tenancy was not determined. It was 
further denied that he was a defaulter and as the shebait of the plaintiff 
refused to accept rent the defendant tendered rent from January 1961 to 
April 1961 by money order, but the same was returned with the postal en- 
dorsement “owner out of Calcutta”. Thereafter the defendant remitted the 
rent for May 1961 and on his refusal he had been depositing rent with the 
Thika Controller, Calcutta. It was denied that the provisions of the 
West Bengal Premises Tenancy Act had any application. It was accord- 
ingly submitted that the suit should be dismissed. 

3. On a trial on evidence the learned Judge held that there was no 
structure on the land at the time of the creation of the tenancy in occu- 
pation of the defendant. The learned Judge further found that there was 
a boundary wall on the western side of the land separating the pre- 
mises No. 133, Acharya Prafulla Chandra Road from the contiguos 
property and a part of the boundary wall formed the western boundary 
of the land let out to the defendant. The*learned Judge further, held 
that by mere existence of the wall on the west side of the suit premises the 
suit property did dot cease to be vacant land for the purpose of sec- 
tion 2(5) of the Calcutta Thika Tenancy Act, 1949. In the premises it 
was held that the defendant was a thika tenant and not a tenant under 
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the West Bengal Premises Tenancy Act, 1956. Accordingly the court 
had no jurisdiction to try the suit for eviction as such jurisdiction was 
expressly conferred under the Caleutta Thika Tenancy Act, 1949 on the 
Thika Tenancy Controller. The learned Judge accordingly directed that 
the plaint should be returned on contest to the filing pleader of the plain- 
tiff for starting appropriate proceeding before the Thika Controller. 


4. Against this decision the plaintiff preferred an appeal and 
as already stated, the appeal was disposed of by Debiprosad Pal J. It 
was held that what was really let out was a vacant plot of land as eviden- 
ced by the security deposit and rent receipts forming a part of premises 
No. 133, Acharya Prafulla Chandra Road measuring 528 sq. feet for the 
godown purpose. The learned Judge held that the two-tests to establish 
a thika tenancy were satisfied in this case as what was let out was land 
and the defendant had constructed a Structure upon the land for the pur- 
pose of the tenancy which authorised him to erect such structure. AS 
a result the appeal was dismissed. The present appeal is against this 
decision, 

5. The first point requiring consideration is the nature of the 
tenancy that was created by the ‘plaintiff in favour of the defendant. 
The shebait who inducted the defendant in the premises with effect from 
May 1957 had died in the meantime. P. W. 1, who is the officer of the 
debuttar estate, had given evidence and stated that he was present when 
the tenancy was created. It was further stated that there were brick built 
walls on three sides of the- suit land and also a Ranigunge tiled roof 
thereon though in rickety condition. The land along with the structure 
as also the walls were settled with the defendant according to this witness. 
He has further said that the same was taken for use as godown for 
storing nuts and bolts. It has been further stated that one side of the 
land hada thin brick built wall which fell and thereafter the land had 
been surrounded by tin sheets by the defendant. 

6. It would be of interest to refer to the security deposit, receipt 
Ext. A which is practically the only ‘contemporaneous document granted 
by D.N. Srimani, the then shebait in favour of the defendant. The 
receipt is to the following effect ;— 

“Received from Mohan Lall Kar, Eastern Engineering Company, 
through self the sum of Rs. 40/- only on account of security deposit 
for letting out one piece of land of 133, Upper Circular Road 
measuring 528 sq. ft. (22x24) from May, 1957 at the rate of Rs. 40/- 
per month payable on or before 4th day of the succeeding month”. 

7. The rent receipts upto November 1957 also mentions the demised 
property as “Premises No. 133, Upper Circular Road, one plot of land 
528 sq. ft.” while in receipt from December 1957 onwards the words 
“for godown purpose” had been added. This document, Ext. A which 
was made in or about the time of the creation of the tenancy clearly 
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indicates that only a piece of land measuring 22 x 24 ft. was let out to 
the defendant. Inthe plaint it will be seen that the suit property has 
been described as one plot of land surrounded on all sides by brick built 
walls and shed overhead on the ground floor of premises No. 133, 
Acharyya Prafulla Chandra Road. The plaint does not mention that 
there was any shed forming part of the demised property and the des- 
cription of the tenancy given in the plaintis different from what was 
mentioned in the security deposit and rent receipts. 

8. Under the West Bengal Premises Tenancy Act, 1956 the premises 
has been defined as follows :— 

“Section 2—In this Act, unless there is anythig repugnant in the 
subject or context... PR ais ee 

(f) “premises” means any building or part of a building or any 
hut or part of a hut let separately and includes (i) gardens, grounds 
and out-houses, if any, appertaining thereto.” 

9. The plaint as framed was intended to bring the tenancy within 
the ambit of this Act, but it would clearly be seen that what was let out 
as evidenced by the security deposit and rent receipts was neither any 
building or part of a building or any hut or part of a hut and Jands apper- 
taining thereto but a piece of land measuring 528 sq. ft. Accordingly the 
demised property cannot be “premises” as contemplated under the West 
Bengal Premises Tenancy Act, 1956 so that the tenancy so created will 
not come under its operation. 

10. Mr. Mitter has contended that the demised property has been 
described as land which really is not a conelusive evidence that only 
land was let out, as the word “land” is used to include everything thereon 
including any structure as was observed in the case of (1) Shantilata De 
v. Saraju Bala Devi, reported in 60 CWN 642, as follows : 

“The word ‘land’ may mean land together with structure situated 
on the land. It may also mean the bare land, the ground, the soil or 
the site of the land exclusive of such structures. We are of the opinion 
that the word ‘land’ in sub-sections (3) and (5) of section 2 of the 
Calcutta Thika Tenancy Act, 1949, means the bare land exclusive of 
structures situated thereon.” 

14. Mr. Mitter also refers to section 8 of the Transfer of Property 
Act in respect of the definition of land as including all things attached there- 
to and in the Land Acquisition Act also the word “land” has been used 
to include structures thereon. There can be little dispute that land may 
include in appropriate cases structures on it, but in the case before us it 
is clear from the security deposit as also from the rent receipts that what 

was let out was really bare land and there was no mention of any 
structure thereon except boundary walls in the western boundary of 
the land which we shall consider at the appropriate stage. Even in the 
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plaint there is no clear indication that any structure formed part of the 
defendant’s tenancy. The evidence given in support of the existence of 
structure is unworthy of any credence as P.W. 2 could not definitely re- 
member if there was any structure there at all and there is no mention of 
any structure in security deposit and rent receipts. In this state of affairs, 
we are unable to accept the contention that there was any structure on the 
land except the boundary wall an the western side. 

12. Even though there was a boundary wall on one side of the land 
demarcating it from the adjacent property the point for consideration now 
is whether such boundary wall amounted to structure and included in the 
tenancy as to render it outside the ambit of the Thika Tenancy Act. In 
this connection Mr. Mitter referred to a decision in the case of (2) Annap- 
urna Seal v, Tincowrie Dutta & anr., reported in 66 CWN 338 in which 
Bachawat, J. in his concurring judgment expressed himself as follows :— 

“I think that the pucca walls may well be said to be structures. 
They are things of substantial size built up of component parts and 
intended to remain on the land permanently.” 

13. We may note here that this observation was made in the context 
of the facts and circumstances prevailing in the case as the boundary wall 
was expressly mentioned as part of the demised property. P.B. Mukharji. 
J. (as his Lordship then was) was, however, of opinion that boundary 
walls by themselves and nothing more will not be structure. His Lord- 
ship observed as follows :— 

“Here in the case on the facts, the land, to begin with, had a 
boundary wall. A boundary wall, by itself and nothing more may 
still nevertheless make the land come within the meaning of the Thika 
Tenancy Act. But then facts may be such that if what is called the 
boundary wall is itself used as part of the building, providing walls 
for rooms or for other purposes, then it might as well be not vacant 
land or bare land within the meaning of the Calcutta Thika Tenancy 
Act. The walls may be used for purposes of the business of adver- 

` tisement and other similar purposes. In each case it will depend on 
the facts.” ` 

14. Weare not inclined to accept the broad proposition made by 
Bachawat, J. to the effect that all boundary walls by themselves will be 
structures. As is well known such structures are intended to keep the 
boundary of the land free from incroachments. If, however, the bound- 
ary wall is being utilised to be a part of the structure which the tenant 
might erect on the demised land, or is otherwise utilised by the tenant, as 
observed by P.B. Mukherji, J. the position may be otherwise. In this 
case however we are relieved of such consideration, In the evidence before 
us, it is nobody’s case that the boundary walls were utilised by the tenant 
in any manner in respect of its structure or otherwise and in fact there is 
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also the evidence that the boundary walls had been in a very dilapidated 
condition. In that view of the matter even if we assume that the boun- 
dary wall was there and formed a part of the demised land, it could not 
be a demise of structure as well so as to bring it outside the operation of 
the Calcutta Thika Tenancy Act. Accordingly, in agreement with the 
finding of the court below we are of opinion that notwithstanding the 
existence of the boundary wall the demise to the tenant was continued 
to be a demise of the vacant land or which the tenant undisputedly had 
built his structure, thereby bringing the tenancy outside also the opera- 
tion of the West Bengal Premises Tenancy Act. The tenancy was thus 
within the meaning of the Calcutta Thika Tenancy Act, so the Court 
where the plaint was filed had no jurisdiction to entertain such plaint. 


15. For all these reasons, this appeal fails and is dismissed with 


cost. 
Ray, J.: I agree. 
P. R. 
[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Sabyasachi Mukharji and 
Mr, Justice Murari Mohan Dutt 
Decision : March 2, 1977 
United Commercial Bank & Aur. i “ss ses Appellants 
A Versus 

V. J.T. Vyas & Ors. ie os ..  Respondents* 


Banking Companies (Acquisition and Transfer of undertakings) Act 
(5 of 1970)—Employmient under nationalised Bank—Public employment— 
Status of sech employee— Termination of Service of such employee—Prin- 
ciples of natural justice to be observed —Effect of Regulation, if framed. 

Sri Vyas joined service under the then United Commercial Bank Ltd. 
in 1948. In January, 1973 he was transferred to the Silchar Branch. He 
was provided with accommodation in the staff quarters at Alipore. He was 
asked to vacate, his quarters repeatedly on his transfer. He did not do so. 
In the premises, by a letter dated 6.3.74 his services were terminated by 
the Bank with immediate effect with notice In the meantime the Bank- 
ing Companies (Acquisition and Transfer of Undertakings) Act 1970 
came into force on 31.3.70. On coming into operation of the said Act 
the United Commercial Bank Ltd., became the United Commercial Bank 
and was commonly considered as a nationalised bank. 


Being dissatisfied with the order of termination of his services with 
the Bank, Sri Vyas moved a writ application before this Court and 


* Appeal from Ortginal Order Tender no. 2145 of 1976. 


— 


, 
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obtained a Rule nisi. The Rule was made absolute, whereupon the Bank 
preferred the Letters Pattent Appeal. 


The primary question here is whether the writ petitioner is entitled 
to make any grievance, under Arilcle 226 of the Constitution, of the 
termination of his service without compliance with the principles of natural 
justice. © The next question is whether there has been any violation of 
such principles of natural justice. 

HELD: The 1970 Act is a social legislation intended to take over 
the business and management of commercial banks. The employees of such 
banks come within the purview of public employment. 

Regulations apart, the employment under the nationalised bank is 
public employment and such an employee gets a status. Termination of con- 
tracts which affect the status of employees in public employment must there- 
Jore be in consonance with the Principles of natural justice. In otherwords, 
the termination of service ofan employee in public employment or inter- 
Jerence with the status ofan employee in public employment, even in the 
absence of any Specific rule, must be in conformity with the principles of 
natural justice, 

Natural justice has no strait Jacket. The application of the principles of 
natural justice would depend upon the facts and circumstances of a particular 
case. The basic concept of natural Justice so far as relevant for the present 
Purpose is that no man should be condemned unheard, he should be informed 
of the allegation or the basis upon which action detrimental to him is pro- 
posed to be taken and he is given an opportunity of making reprensentation 
or presenting his view point to those allegations and consideration of such 


representation or view point before action detrimental to him is taken, 


In the facts and circumstances of the present case,.it cannot be said 
that the writ petitioner has been condemned unheard, though no formal charge 
sheet or show cause notice had been issued and no formal enquiry held. 
In the premises, it cannot be said that there has been any yiolation of the 
principles of natural justice. This conclusion is quite apart from and 
independent of the question whether on the alleged ground (not vacating 
quarters) and under the terms of employment of the writ petitioner there 
could have been lawful termination of the employment of the writ petitioner. 

Cases referred to :— 


‘(1) Indian Airlines v. Sukhdeo Rai, AIR 1971 SC 1828 

(2) Sirsi Municipality v. C. K. cf Tellis, AIR 1973 SC 855 

(3) Malloch v. Aberdun Corporation, (1971)1 WLR 1578 

(4) Sukhdev Singh v. Bhagatram, AIR 1975 SC 1331 

(5) Lekh Raj v. Union of India, ATR 1971 SC 2111 
P. P. Jinwalla, Saktinath Mukherjee and 
Durgasankar Mallick whe we ii. Jor the Appellants 
Arun Kumar Dutt (Sr.) and Subhas Banerjee... .. for the Respondents 
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The judgment of the Court was as follows :— 

Mukharji, J.: Vibhakar Jyesh Taram Vyas, the respondent no. t 
joimed services under the then United Commercial Bank in or about 
May, 1948. He was promoted as an officer in the said Bank in or about 
July, 1963. In January, 1973 he was transferred to the Silchar Branch of 
the United Commercial Bank. The said respondent had been provided 
with accommodation in the staff quarters at .No. 1, Alipore Avenue, 
Calcutta. He was asked to vacate the said quarters repeatedly on his 
transfer. He did not do so. In the premises, by a letter dated 6th of 
March, 1974 the said respondent’s services were terminated by the Bank 
with immediate effect and he was offered along with the termination 
letter a cheque for Rs. 1,064/- by way of his emoluments in Heu of a 
month’s notice. In the meantime the Banking Companies (Acquisition 
and Transfer of Undertakings) Act, 1970 came into force on or about 
31st of March, 1970. The said Act was to provide for the acquisition 
and transfer of the undertakings of certain banking companies and the 
United Commercial Bank was one of such banking companies. The 
said Act provides that all the sections of the Act except section 21 should 
be deemed to have come into force on the 19th of July, 1969. On the 
coming into operation of the said Act, section 3 provides, that there 
shall be constituted such corresponding new bank as were specified in the 
first schedule. For the United Commercial Bank Ltd. the corresponding 
new bank was the United Commercial Bank. In the premises the United 
Commercial Bank Ltd. became what is known in popular parlance a 
nationalised bank. Section 4 of the said Act stipulates that on the com- 
mencement of the Act the undertaking of every existing bank shall be 
transferred to and shall vest in the corresponding new bank. It is not 
necessary to refer in detail to the other provisions of the Act. Section 5 
deals with the general effect of the vesting ; section 6 deals with the 
payment of compensation ; sections 7, 8 & 9 provide for the management 
of the corresponding new banks ; section 10 deals with the closure of 
accounts and disposal of profits and there were other incidental provi- 
sions. Sub-section (2) of section 12 is relevant for the present purpose 
and is to the following effect : , 

“(2) Save as otherwise provided in sub-section (D, officer or other 

employee of an existing bank shall becom2, on the commencement of 
this Act, an officer or other employee, as the case may be, of the ‘ 
corresponding new bank and shall hold his office or service in that 
bank on the same terms and conditions aud with the same rights to 
pension, gratuity and other matters as would have been admissible to 
him if the undertaking of the existing bank had not been transferred 
to and vested in the corresponding new bank and continue to do so 
unless and untill his remuneration, terms or conditions are duly altered 
by the corresponding new bank.” 
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Section 19 gave the Board of Direetors of the corresponding new bank 
power to make regulations. Clause (d) of sub-section (2) of section 19 
authorises the making of rules providing for conditions or limitations 
Subject to which the Corresponding new bank may appoint advisors, 
officers or other employees and fix their remuneration and other terms 
and conditions of service. 


Z. Being aggrieved by the letter of termination dated 6th of 
March, 1974 aforesaid the respondent no. 1 made an application under 
Article 226 of the Constitution and obtained a rule nisi. The said rule 
came up for hearing before Amiya Kumar Mookerji, J. and by a judg- 
ment delivered and order passed the learned Judge has quashed the 
order of termination and has made the Tule nisi absolute. This appeal 
arises out of the aforesaid decision of the learned trial Judge. 


3. In his judgment the learned trial Judge has held that in the 
absence of any contract the respondent no 1’s services could not be ter- 
minated by one month’s notice in lieu of salary without complying with 
the principles of natural justice. The learned Judge has, further, held 
that the principles of natural justice had not been complied with in the 
instant case. On behalf of the appellants it was contended before us 
that the learned trial Judge was in error in holding that the services of 
the respondent no. 1 could not be terminated by giving one month’s 
notice in lieu of salary without complying with the principles of natural 
justice. It was urged on behalf of the appellant no. 1 that the terms and 
conditions of the respondent no. 1’s employment with the United Commer- 
cial Bank were contained in Annexure Ato the petition under Article 
226 of the Constitution. But neither Annexure'A nor any document 
indicated that there was any term in the contract of employment of the 
respondent no. 1 which provided that the services of the respondent no. 
1 could be terminated by one menth’s notice or by tendering one month’s 
salary in lieu of such notice. It appears that in this case there was no 
term of contract or employment providing for the contingencies or the 
manner of termination of employment of the respondent no. 1. In these 
circumstances the question is was the respondent no. 1 entitled to make 
any grievance under Article 226 of the Constitution of the termination 
of his service without compliance with the principles of natural justice. 
On behalf of the appellant it was contended that there was no regulation, 
statutory or otherwise, which enjoined that rules of natural justice should 
be followed in case of termination of employment by the bank of its emplo- 
yee. Therefore, it was urged that even if the termination was wrongful the 
respondent was at best entitled to complain about breach of contract and 
claim damages in respect thereof and was not entitled to maintain any 
application under Article 226 of the Constitution. In aid of this sub- 
mission reliance was placed on the decision in the case of (1) Indian 
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Airlines v. Sukhdeo Rai, AIR 1971 SC 1828 where the Supreme Court 
held that the Air Corporation Act, 1953 did not cast any obligation 
upon the Indian Airlines Corporation to appoint employees under any 
particular type of contract or to terminate them on specific grounds.. 
Therefore, the Supreme Court observed that the corporation employee 
even though dismissed in contravention of the regulation made under the 
Act could not get such dismissal declared as null and void. In this case 
we are not concerned with the questions whether regulations made by a 
statutory corporation have statutory effect or whether violation of such 
regulations can be remedied by an appropriate order under Article 226 of 
the Constitution. We have noticed that clause (d) of sub-section (2) of 
section 19 authorises the making of regulations dealing with the terms 
and conditions of service of the employees. Such regulations had not 
been made at the relevant time. Therefore, we are not concerned with 
the question as to what would have been the effect if there was any 
breach of stich regulation. We have also ‘noticed clause (2) of section 
12° of the Act. It provides that the employee of an existing bank shall 
become employee of the corresponding new bank on the same terms and 
conditions and on the same rights and would continue to enjoy those terms 
and conditions until the employment of the employee is terminated under 
the new bank. The effect of clause (2) of section 12 of the Act is that until 
termination or until modification of the terms and conditions by proper 
regulation by the nationalised bank an employee of the erstwhile bank wo- 
uld continue to enjoy his rights and privileges of employment on the same 
terms. It did not specifially provide for the method of termination. From 
one point of view, therefore, it could be said that if the erstwhile bank had 
the right to terminate the services of its employee then the nationalised . 
bank has also the same right. The only consequence would be that an 
employee might institute proceeding for wrongful termination if the termi- 
nation is wrongful. We have noticed the purpose of the Act. It is a 
social legislation intended to take over the business and management of 
commercial banks. The employees of such banks come within the pur- 
view of public employment. In the case of (2) Sirsi Municipality V. 
C. K. F. Tellis, AIR 1973 SC page 855 the Supreme Court observed that 
employment under statutory bodies differed from ordinary private em- 
ployment. The Supreme Court at page 887 of the report observed that 
the cases of dismissal. of a servant fell under three board heads. The 
first head related to relationship of master and servant governed purely 
by contraet of employment. Any breach of contract in such a case was 
enforced by suit for wrongful dismissal and damages. Just as a contract 
of employment was not capable of specific performance ; similarly, breach 
of contract of employment was not capable of finding a declaratory judg- 
ment of subsistance of employment. The second type of cases of master 
and servant arose under the industrial law. The third category of cases of 
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master and servant was with regard to servant in the employment of the 
State or other bodies or local authorities or bodies created under the 
Statutes. It was observed that in the case of a servant of the State or of a 
local authority or the statutory bodies courts had declared in appropriate 
cases the dismissals to be invalid if the dismissals were contrary to the 
rules of natural justice or if the dismissals were in violation of the pro- 
visions of the statutes. The rationale for the aforesaid view is that courts 
prevent the use of arbitrary power by statutory bodies and one way to 
make them prevent using arbitrary power is to make them conform to the 
principles of natural justice in appropriate cases. It was, further, obser- 
ved in that case that the courts kept the State and the Public authorities 
within the limits of their statutory power. Inthe case of (3) Malloch 
v. Aberdeen Corporation, 1971 (1) WLR 1578, Lord Wilberforce observed 
as follows :— 


“A comparative list of situations in which persons have been 
held entitled or not entitled to a hearing, or to observation of rules 
of natural justice, according to the master and servant test, looks 
illogical and even bizarre. A specialist surgeon is denied protection 
which is given to a hospital doctor, a University professor, as 
a servant has been denied the right to be heard, a dock labourer and 
an undergraduate have been granted it, examples can be multiplied. 
One may accept that if there are relationships in which all requirements 
of the observance of rules of natural justice are excluded (and I do 
not wish to assume that this is inevitably so), these must be confined 
to what have been called, “pure master and servant cases,” which J 
take to mean cases in which there is no element of public employment 
or service, no support by statute, nothing in the nature of an office 
a status which is capable of protection. If any of these elements 
exist, then in my opinion, whatever the terminology used, and even 
though in some inter partes aspects the telationship may be called that 
of master and servant, there may be essential procedural requirements 
to be observed, and failure to observe them may result in a dismissal 
being declared to be void.” : 


The aforesaid observations were quoted with approval by the Supreme Court 
in the case of (4) Sukhdev Singh v. Bhagatram, AIR 1975 SC 1331. Having 
regard to the ratio of the aforesaid decision, in our opinion, after the na- 
tionalisation of the banks the respondent no 1. acquired a status as a public 
servant and in terminating the service of the respondent no 1 which affected 
the status of public employment the same must be done in consonance with 
the principles of natural justice. On behalf of the appellants it was con- 
tended that there was no warrant for the view that termination of cont- 
ract of employment should be in conformity with the principles of natural 
justice. Quite apart from the question of any regulations it appears to 
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us that employment under the nationalised bank is public employment 
and such an employee gets a status. (See the observations of the Supreme - 
Court in the aforesaid case of Sukhdev Singh v. Bhagatram, AYR 1975 SC 
page 1331 at page 1357 paragraph 116). Termination of contracts which 
. affect the status of employees in public employment must therefore be in 
consonance with the principles of natural justice. Learned Advocate for 
the appellants contended, however, that in the absence of any rule for 
disciplinary action contract of employment could be terminated by an 
employer and violation of the principles of natural justice, if any, would 
not entitle an employee to seek relief under Article 226 of the Constitution. 
In this connection reliance was placed on the case of (5) Lekh Raj v. Union 
of India, AIR 1971 SC page 2111. There the Supreme Court held that a 
person holding a civilian post which was connected with the defence and 
for which he was paida salary from the defence estimates could not 
claim protection under Article 311 of the Constitution. He was not entitled 
to invoke principles of natural justice even under general law of master 
and servant. At page 2114 of the report the Supreme Court observed 
that as regards the applicability of the rule of natural justice it had not 
been shown to the Supreme Court how under the general law of master 
and servant, in the absence of any protection under Article 311 of the 
Constitution, such a rule could be invoked. Learned Advocate for the 
appellants relied on the aforesaid observations in aid of the submission 
that, in the absence of any question of protection under Article 311 of 
the Constitution, under the general law of master and servant the rule of 
natural justice has no application. It is not in dispute that in the instant 
case Article 311 of the Constitution has no application. It appears that 
in the subsequent decision of the Supreme Court to which reference has 
been made and which dealt with the question of status of employee in 
statutory corporation the aforesaid decision of the Supreme Court in the 
case of Lekh Raj v. Union of India, (supra) had not been referred to. It 
appears to us that in the said decision the Supreme Court was not con- 
cerned with the question of status of public employment and therefore 
where an employee does not enjoy the status of public employment under 
general law of master and servant perhaps no question of natural justice 
arises, in the absence of any specific rule. In the aforesaid background 
the said observations of the Supreme Court have to be understood. For 
the reasons mentioned hereinbefore we are, therefore, of the opinion that 
termination of employment in public employment or interference with the 
status of an employee in public employment, even in the absence of 
any specific rule, must be in conformity with the principles of natural 
justice. 

4. Inthe aforesasd. background the next question that arises for 
consideration in this case is, whether there has been any violation of such 
principles of natural justice. Natural justice has no strait jacket. The 
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application of the principles of natural justice would depend upon the 
facts and the circumstances of a particular case. The basic concept of 
natural justice so far as relevant for the present purpose is that no man 
should be condemned unheard, he should be informed of the allegations 
or the basis upon which action deterimental to him is proposed to be 
taken and he is given an opportunity of making his representation or 
presenting his view point to these allegations and consideration of that 
representation or view point before action detrimental to him is taken. 
In this case the facts are clear. 

5. The respondent no. 1 had been allotted acccmmodations in the staff 
quarters at Alipore while he was in the employment of the bank at Cal- 
cutta. On his transfer he was required and asked to vacate that quarters. 
He was given an opportunity to vacate that quarters. He had made re- 
presentation as to why he was unable to vacate his quarters namely, the 
difficulty of the education of his children, his own illness and illness in the 
family, his inability or difficulty in finding suitable accommodation at 
Silchar to shift his family. The bank had this representation before the 
impugned letters of termination was issued. The bank or the authorities 
of the bank were not convinced of the genuineness or of the bonafides of 
the explanation and therefore decided to terminate his services. The 
aforesaid position would emerge if reference is made to the letters dated 
29th July, 1973 (A3 to the petition, page 27 of the Paper Book), 15th 
November, 1973 (Annexure B to the petition, page 28 of the Paper Book), 
21st November, 1973 (annexure C to the petition, page 29 of the Paper 
Book), 6th March 1974 (annexure X to the supplementary affidavit, 
page 50 of the Paper book) and 21st December, 1974 (Page 66 of the Paper 
Book). It further appears that the respondent no. 1 did not like his trans- 
fer to Silchar. There was the allegation about the respondent no. 1’s 
brother and his wife residing in the Alipore flat alloted to the said respon- 
dent. The said allegation has not been very satisfactorily denied by the 
said respondent. In this connection reference may be made to the statc- 
ments in paragraph 4 of the affidavit in opposition of Chatur Kalachand 

_ Dalvani (page 79 to 85 of the Paper Book), paragraph 8 of the said 
affidavit at pages 87, 88 of the Paper Book and to the affidavit in reply of 
the respondent no. 1, especially paragraph 18(b) of the said affidavit at 
pages 106N of the Paper Book. In the aforesaid background it cannot 
be said that the respondent no. 1 has been condemned unheard, though 
no formal charge sheet or show cause notice had been issued and no 
formal enquiry held. In the premises, it cannot be said that there has 
been, in the facts and circumstances of the case, violation of any prin- 
ciple of natural justice. This conclusion is quite apart from and inde- 
pendent of the question whether on the alleged ground and under the 
terms of employment of the respondent no. 1 there could have been 
lawful termination of the employment of respondent no. 1. Under 
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sub-section (2) of section 12 the respondent no~- 1 continued to be employed 
on the same terms as he was before the nationalisation. He, however; 
as discussed above, acquired a status of an employee in public employ- 
ment. That status could not be interferred with except in consonance 
with the principles of natural justice and in accordance with regulations if 
framed. In this case no regulations had been framed. But until the 
regulations are framed if an employee had right to claim damages for 
breach of contract that right remains unaffected under section 12(2) of 
the Act. i 

In the aforesaid viéw of the matter this appeal.must be allowed and 
the judgment of the learned trial Judge is set aside. The applicatior 
under Article 226 of the Constitution is accordingly dismissed. There 
will however be no order as to costs. This order, however, will not pre- 
judice the respondent no. | from taking such proceeding in law as he is 
otherwise entitled to. 

No order need be passed on the connected application which shalt 
be deemed to have been disposed of. 


Dutt, J. : I agree. 
S. P. T. 


{ CIVIL APPELLATE JURISDICTION J 


Before Mr. Justice Murari Mohan Dutt and Mr. Justice 
Ramkrishna Sharma 
Decision : December 19, 1975 


State of West Bengal dss aa See ee Appellant 
Versus 
Narendra Nath Banerjee oe ie ee Respondent” 


_ Calcutta Improvement Act (Bengal Act 5 of 1911), Sec. 77(1)(b) & 
(2)—Scope of appeal under—Error of law or defect in procedure affecting 
merits of decision— Non-consideration of an essential piece of evidence, is a 
question of law. 

Land Acquisition Act (lof 1894), Sec. 23(1)&(Z)—Injurious affec- 
tion under clause ‘foarthly’—Interpretation of clause ‘fourthly’— Deter- 
mination of market value—Finding that a premises is comparable with 
acquired premises is not enough—Evidenee is necessary that sale price of 
comparable premises represents correet market value—Principles laid down 
in English decisions, whether applicable in determination of market value 
under Sec, 23(1)—Solesium— Interest. 

The scope of appeals and of cross-objections preferred under 
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section 77A (2) of tke Calcutta Improvement Act 1911 is limited to errors 
of law or any defect in tke procedure affecting the merits of the decision 
of the Calcutta Improvement Tribunal. 


The question whether the premises under acquisition is compara- 
ble with another is essentially a question of fact. It is no doubt true that 
in deciding questions of fact, points of law may have te be taken into 
consideration. If an important evidence or fact is not taken into considera- 
tion, that may affect the decision of the question and in that sense it 
becomes a question of law.. 


For the purpose of fixing the market value of the land sought to be 
acquired it is not enough to hold that a particular piece of land is compa- 
rable with another similar land. But it bas to be proved that the sale 


price of the land which is held to be comparable represents the correct 
market value. 


The English principles relating to determination of compensation 
for acquisition of land are also applicable in India. So long as the other 
land of the owner of the property which has been acquired is not affected 
by anything done or proposed to be done on the acquired property, he 
will not be entitled to any compensation under the clause ‘fourthly’ under 
section 23(1) of the Land Acquisition Act 1894. 


If the unacquired portion of the premises in question be not 
injuriously affected by any thing done on the acquired property, the 
respondent will not be entitled to any compensation for anything done 
outside the acquired property. 


The claimant respondent is entitled to compensation òf 15% on the 
value of land, structures and tree under section 23(2) of the Land Ac- 
quisition Act. He is further entitled to interest at the rute of 6% per an- 
num from the date of Collector’s taking possession of the land under 
acquisition. ` 

Cases referred to : 


(1) Cowper Essex v. Acton Local Board, (1889) 14 AC 153 

(2) Sisters of Charity of Rickingham And The King, (1922) 2 AC 315 

(3) R. H. Wernicke y, Secretary of State for India in Council, (1909) 
13 CWN 1046 

(4) King v. Mountford, (1906) KB 814 

(5) Madhusudan Das y. Coliector of Cuttack, ( 1901) 6 CWN 406 

(6) Gurudas v. Secretary of State for India in Council, 18 CLI 244 

(7) Sri Raja Vyricherla Narayana Gajapateraju Bahadur Garu y. 
Revenue Divisional Officer, (1938) 43 CWN 557 (PC) 


Bhabani Prasun Chatterjee and Suprakash Banerjee ... for the Appellant 
Amarendra Nath Gupta and Sailentra Bhusan Bakshi... for the Respondent 
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The judgment of the Court was as fellows :—_ 


Datt, J. : This appeal is at the instance of the State of West Bengal 
and it is directed against an award of the Caleutta Improvement Tribunal 
in a proceeding for compensation. The respondent has also filed a cross- 
objection to the award. The appeal has been preferred under Sec- 
tion 77A(1)(b) of the Calcutta Improvement’ Act, 1911. In view of sub- 
section (2) of that Section, the scope of the appeal and that of the 
cross-objection is limited to errors of law or any defect in the procedure. 
affecting the merits of the decision. 


2. A portion of premises No. 38/1, Gariahat Road was aequired - 
in connection with C. I.T. Scheme No. LXXII (Gariahat Road level 
crossing). The area of the land acquired is 4 cuttahs 7 chittaks. The 
acquisition was made for the purpose of construction of a bridge after 
widening the road. The bridge has already been constructed in front of 
the acquired land. The total width of the road is 124ft. including the 
width of the bridge or the high level road, as it is called. The width of 
the road in front of the acquired premises is .32ft. Previously the width 
of the road was 50ft. l 


3. The Collector valued the acquired land at the rate of Rs. 6500/- 
per cottah. Being aggrieved by the award of the Collector, the respon- 
dent, who was the referring-claimant, made a reference to the Tribunal. 
Before the tribunal the respondent claimed the value of the acquired land at 
the rate of Rs. 9000/- per cottah on the basis of the report and the evidence 
of his valuer. On behalf of the appellant, it was urged that the value of the 
acquired land would be much less than that, and naturally it tried to 
justify the award made by the Collector. The appellant also submitted 
a report’ by its valuer, who was also examined before the tribunal. 
It was also claimed on behalf of the respondent that by virtue of the 
acquisition of the portion of the said premises, the remaining portion 
was injuriously affected. On this ground it was also claimed by him 
that he was entitled to a compensation of Rs. 40,000/-. In this .connec- 

tion it may be stated that the respondent’s valuer relied on the sale 
of 28/1B, Gariahat Road as a comparable unit for the purpose of 
ascertaining the market value of the acquired land. On the other hand, 

_ the appellant’s valuer relied on the 3 transactions of sale—all in respect 
of premises No. 37/1, Gariahat Road—for the purpose of fixing the 
market value of the acquired land. It was not disputed that the market, 
value of the acquired land should be fixed as on April 11, 1957, that is, 
the date of publication of the Notification under ‘Section-43(2) of the 
Calcutta Improvement Act. ` - 

4. The learned tribunal came to the findings that 28/1B is a com- 
parable unit though it was slightly better than the acquired land. He 
rejected the contention of the appellant that premises No. 37/1,. Gariahat 
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Road should be taken as a comparable unit. After considering the 
evidence and the materials on record the tribunal gave a net increase of 
3 per cent on the sale price per cottah of the land of premises no. 28/1B, 
Gariahat Road and valued the acquired land at the rate of Rs. 8672.77 
per cottah or per unit of the first belt. On the question of injurious 
affection, the tribunal assessed the compensation therefore at Rs. 4271 
77. Hence this appeal by the State of West Bengal. 


5. It has been already noticed that the scope of the appeal is limi- 
ted to the errors of law or any defect in the procedure affecting the merits 
of the decision of the tribuaal. Mr. Chatterjee, learned Advocate 
appearing on behalf of the appellant, has urged that the tribunal was: 
wrong in accepting premises No. 28/1B, Gariahat Road as a compara- 
able unit. He has drawn our attention to the several advantanges and 
amenities of the said premises and the disadvantages of the acquired land. 
He submits that the tribunal should have held that premises No. 37/1, 
Gariahat Road was similar in advantages and amenities so far as the 
acquired land is concerned and it should have compared the said premises 
with the acquired land for the purpose of fixing the market value of the 
acquired land. The question whether premises is comparable with ano- 
ther is essentially a question of fact. It is no doubt true that in deciding 
questions of fact, points of law may have to be taken into consideration. 
But in the instant cass we have not been referred to any point of law 
which came up for consideration before the tribunal in deciding the point 
whether 28/1B, should be taken as a comparable unit or not. It is, how- 
ever, contended by Mr. Chatterjee that in holding that premises No. 28/1B 
as a comparable unit, the tribunal over-looked the to most important 
fact that the width of the road in front of the said premises in 84 ft. as 
against 50 ft. in front of the acquired premises. There can be no doubt that 
if an important evidence or fact is not taken into consideration, that affe- 
cts the decision of the question and in that sense it becomes a question 
of law. But this contention seems to be misconceived, for the learned 
tribunal has taken into consideration the width of the road in front of 
28/18, Gariahat Road. At p. 88 of the paper book the learned tribunal 
has summarised its findings and at the end of the summary we find it 
has been stated that premises No. 28/1B, also stood on wider road. 
It cannot, therefore, be said that the tribunal did not at all consider the 
width of the road. We do not, therefore, think that we can enquire whe- 
ther the tribunal was right in holding that premises no. 28/1B, could be 
compared with the premises acquired. Regarding the other premises, 
namely, premises no, 37/1, the tribunal has rejected the same as a compa- 
rable unit on the ground that the vendor had been selling out lands of the 
said premises hurriedly under some compelling necessity. It has been po- 
inted out by the tribunal that although according to both the experts there 
has been a rise in land value and nota fall, it will appear from the sale 
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deeds relating to premises no. 37/1, Gariahat Road that there was a 
fall in price in respect of the subsequent sales, although in one of the 
portions of the said premises, there is a return frontage. For the pur- 
pose of fixing the market value of the acquired land, it is not sufficient 
that a premises is comparable with the acquired premises. But it has got to 
be proved that the sale price of premises which is held to be comparable 
represents the correet market value. By its said observation the tribunal 
meant to say that the consideration for the different sales of lands of pre- 
mises no. 37/1, Gariahat Road did not represent the correct market value 
for in its opinion the vendor had to sell the said premises under some 
compelling necessity. We would, accordingly, reject the contention of Mr 
Chatterjee, that premises no. 37/1, should have been taken as a com- 
parable unit and not premises no. 28/1B. 

6. It has been streneously urged on behalf of the appellant that no 
compensation should have been awarded to the respondent on the ground 
that the acquisition injuriously affected the other portion of the said pre- 
mises no. 38/1, Gariahat Road. It has been found by the tribunal that 
after the construction of the bridge, if one travels in a bus along the 
bridge, one can look through the windows of the house standing on the 
unacquired portion of premises no. 38/1, Gariahat Road. This, accord- 
ing to the tribunal, interfers with the privacy of the respondent. Secondly 
it has been found that because of the construction of the bridge, one has 
to make a long detour in order to go to the other side of the road from 
the unacquired portion of the premises. Thirdly, one of the tenants had 
left the premises because of the acquisition and lastly, that during rains 
water would accumulate in front of the unacquired portion of the premises 
due to the lowering of the road in front of it. Upon the said findings, the 
tribunal has awarded a sum of Rs. 4271.77 as comensation for injurious 
affection of the unacquired portion of premises no. 38/1, Garjahat Road. 
It may be stated here that the bridge has been constructed outside the 
acquired land but only a very small part of it, that is, a wall, termed ` 
by Mr. Chatterjee as a baffle wall, has been erected on the acquired 
land. It is contended by Mr. Chatterjee, that as nothing has been 
done on the acquired land or, in otherwords, the remaining portion of 
the premises no. 38/1, Gariahat Road not having been affected by the 
execution of any work on the acquired land, the respondent was not 
entitled to claim compensation under clause ‘fourthly of Section 23(1) 
of the Land Acquisition Act, even assuming that because of the execu- 
tion of the scheme by the construction of the bridge or lowering of the 
road outside the acquired land, the unacquired portion of the property 
is affected and there is depreciation of the value thereof. On the other 
hand, it is argued by Mr. Gupta, learned Advocate appearing on behalf 
of the respondent that the referring claimant, that is, the respondent 
being a person interested ‘is entitled to claim compensation under the 
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clause ‘fourthly’ of section 23(1) in respect of any work done after 
the acquisition, whether such works are done on the acquired land or 
outside the same. The leading decision on the point is (1) Cowper 
Essex: v, Acton Local Board, 14 AC 153. Inthat case Lord Watson 
observed as follows :, 

“Tt appears to me to be the result of these authorities, which are 
binding upon this House, that a proprietor is entitled te compensa- 
tion for depreciation of the value of his other lands, in so far as such 
depreciation is due to the anticipated legal use of works to be constr- 
ucted upon the land which has been taken from him under compulsory 
powers.” 

Further it has been observed by Lord Watson— 

“Iam prepared to hold that, where several pieces of land, owned 
by the same person, are near to each other, and so situated that the 
possession and control on each gives an enhanced value to all of them, 
they are lands held together within the meaning of the Act, so that if 
one piece is compulsorily taken, and converted to uses which depreciate 
the value of the rest, the owner has a right to compensation.” 

In the same case Lord Chancellor has observed that where the future use 
of the part of a proprietor's land taken from him may damage the rem- 
ainder, then such damage may be injuriously affecting the proprietor’s 
other lands though it would not be injurious affection of the land of 
neighbouring proprietors from whom nothing has been taken for the 
purpose of the intended works. The principle of law, has been followed 
by the Privy Council in (2) Sisters of Charity of Rickingham And The 
King, (1922) 2 A.C. 315. It has also been followed by a Bench of this Court 
in (3) R.H. Wernicke and ors v. The Secretary of State for India in Council, 
13 CWN 1046. In this case it has been held that in so far as it could 
be reasonably anticipated that the rifle range would interfere with the 
working of the owner’s land behind the butts as a tea garden, to that extent 
the value of such land became depreciated, and the owner was entitled to 
compensation for it and it was no answer to his claim to say that any 
injury that may be caused in future by the use of the acquired land as a 
rifle range will be actionable. In (4) King v. Mountford, (1906) 2 KB 814, 
a tramway company under statutory powers was permitted to lay a tra- 
mway along a street. The company, under further statutory powers, took 
compulsorily a portion of the applicant’s land for the purpose of widening 
the street, and then constructed the tramway along the street, but the 
tramway did not pass over any portion ofthe land so taken from the 
applicant. It was held that in assessing the compensation to be paid to 
the applicant he was entitled to receive the value of the land taken and 
compensation for any depreciation in the value of his other adjoining 
property by reason of the land taken being used as part of the street, but 
that he was not entitled to compensation for the depreciation in the value 
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of that other property by the running of trams along the street. This 
case is an authority for the proposition that if the depreciation of the 
value of the other part of the property is not caused by any anticipated 
action on the acquired land, the owner is not entitled to any compensation 
on that account. Ina Bench decision of this Courtin (5) Madhusudan 
Das v. The Collector of Cuttack, (6 CWN 406), a level crossing across 
the private road of the appellant was constructed. It was held 
that the appellant was entitled to compensation if he could prove that he 
sustained damage or loss for it by reason of his other property having 
been injuriously affected. As stated above, the level crossing was cons- 
tructed on the private road belongs to the appellant. The tribunal has 
referred to the English decisions referred to above but it is of the view 
that the Indian law is different {from the English law. We are unable to 
agree with the tribunal for, in Madhusudan Das’s case cited above, Mac- 
lean, C.J. observed that cases of this class in the courts of England are 
very useful for our guidance here as in many substantial respects the land 
acquisition in this country is based upon the principles of law which hold 
good in similar cases in England. In (6) Gurudas v. Secretary of State 
for India in Council, 18 CLI 244, the same view has been reiterated by 
Maclean, C.J. Again ina later decision of the Privy Council in (7) Sri 
Raja Vyricherla Narayana Gajanatirsju Bahadur Garu, v. The Revenue 
Divisional Officer, 43 CWN 557, it has been observed by their Lordships 
of the Judicial Committee that it is well settled that English decisions under 
the Lands Clauses Act of 1845 lay down principles which are equally 
applicable to proceedings under the Indian Act. In view of the above, it 


is clear that the English principles regarding payment of compensation . 


for acquired property also apply to India. The - review of the above 
decisions clearly shows that so long as the other land of the owner of 
the property which has been acquired is not affected by anything done or 
proposed to be dore on the acquired property, he will not be entitled to 
any compensation under the clause ‘fourthly’ under section 23(1) of the 
Land Acquisition Act. The observation of Lord Chancellor in the case of 
Cowper Essex, referred to above, has clearly laid down the principle in 
that regard. 

7. It has been already noticed that the only a wall has been erected 
about 32 ft. away from the unacquired portion of the property. It may be 
that the privacy of the respondent is interfered with and that due to the 
construction of the bridge he has to detour some distance from the unac- 
quired portion of the property to go to the other side of the road of that 
due to the lowering of the road in front of the acquired property there 


will be collection of water on the road, but we do not think that he will. 


be entitled to any compensation for the same. We would uphold the 
contention of Mr. Chatterjee that the unacquired portion of premises 
No. 38/1, Gariahat Road has not been injuriously affected by anything 
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done on the acquired property and that he will not be entitled to any 
compensation for anything done outside the acquired property. One of 
the points in the cros}-objection of the respondent is thatin awarding 
compensation for injutious affection the tribunal did not take into consi- 
deration the house in premises no. 38/1, Gariahat Road. For the same 
reason we hold that this point also has no merits and the respondent is 
not entitled to any compensation even if the house is affected by rea- 
son of the works done sutside the acquired land. Accordingly, it is not 
necessary for us to consider the contention of Mr. Chatterjee that the 
Board is the final authority for computing the betterment fee and that the 
tribunal has no jurisdiction to weigh the advantages resulting from the 
execution of the scheme and the disadvantages suffered by the unacquired 
‘portion of the premises in question. But in one respect the cross- 
objection of the respondent must succeed to some extent, for the tribu- 
nal has not awarded the statutory compensation of 15 per cent as 
provided in sub-section (2) of section 23. It has now been held by a 
Bench of this Court (77 CWN 618) that the provisions of the Calcutta 
Improvement Act depriving the claimant of the statutory compensntion 
under section 23(2) of Land Acquisition Act is ultra viras. We do not 
find any reason to take a view different from that expressed in the said 
Bench decision. In these circumstances, the respondent will be entitled 
to compensation of 15 per cent on the value of land, structures and trees. 

8. In the result, the award of the tribunal is modified to the follow- 
ing extent: 

The respondent will not be entitled to any compensation under 
clause ‘fourthly’ of Section 23(1) of the Land Acquisition Act but he 
will be entitled to the statutory compensation of 15 per cent under 
section .23(2) of the said Act and interest at the rate of 6 percent per 
annum from the date of the Collector’s taking possession thereof. 
The rest of the award will stand. The Collector is directed to deposit 
the amount with necessary adjustment in terms of the award as modi- 
fied within four months from date. 

9. Both the appeals and the cross-objection are allowed in part to 
the extent indicated above. There will be no order as to costs. 

Sharma, J.: I agree. 


N.C. S. 
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[SPECIAL JURISDICTION (INCOME TAX)] 
Before Mr. Sankar Prasad Mitra, Chief Justice and Mr. Justice 
Samarendra Chandra Deb. 
Decision : January 6, 1977 
Nev Bharat Vanijya Ltd. oc Applicant 
Versus 
Commissioner of Income Tax oe ... Respondent* 

Whether the cost of investment in shares in respect of which ne 
dividends were received-by the assessee would be excludible from the 
capital base—Rule 1 of the Second Schedule of the Super Profits Tax 
Act, 1963 —Section 2(5), Section 2(9). 

For the assessment year 1963—64 the Income Tax Officer proceeded 
to compute the capital of the assessee under the Super Profit Tax Act by 
reducing from‘its capital an amount of Rs. 32,44,340/- representing the 
investment in shares. The assessee was doing business at the material 
time and had also helicertain shares by way of investment. It received 
dividends on shares of the value of about Rs. 18 lakhs. On the balance 
of the shares it'did not receive any dividends during the years under 
consideration. After reducing the capital by Rs. 32,44,340l- the Income 
Tax Officer found that the result was a negative figure. He, therefore, 
gave a standard deduction of Rs. 50,000/- to the assessee. On appealed, ' 
the Appellate Asstt. Commissioner held that the dividend income had to 
be kept out of the chargeable profits in the same way as the correspon- 
ding investments have to be kept out of the capital base. The matter 
then went to the Tribunal. The Tribunal approved the reasonings and 
conclusions of the Appellate Asstt. Commissioner. On a reference at the 
instance of the assessee : . 

HELD: (a) Whether or not the particular asset has yielded any 
income is not material for the purpose of Second Schedule. This Schedule 
describes the assets whose cost has to be excluded. The Second Schedule 
deals with the description or character of the assets. : 

(b) The word “includible’ means capable of being included. 
Whether or not any dividend is earned, the cost of acquiring the shares has 
to be deducted in computing the capital of the company for the purpose 
of Super Profit Tax. The word “‘includible” in Rule I of the Second 
Schedule is indicative of the quality or description of the assets, the costs of 
which are to be excluded from the capital base. 

Dr. Debi Pal and R. Murarka Pee bes for the Applicant 
Ajit Sengupta and P. Majumder | ae as for the Respondent 

The judgment of the Court was as follows :— 

Mitra, C. J. : Thisisa Reference under section 256(1} of the 
Income-tax Act, 1961. Before we go into the facts of the case it would 

*Income-tax Reference No. 508 of 1972. 
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be appropriate to set out a few provisions of the Super Profits Tax Act 
1963, and a few provisions of the First and Second Schedules to the Act. 
Section 2(5) defines ‘‘chargeable profit”. It means the total income of 
an assessee computed under the Income-tax Act, 1961, for any previous 
year or years, as the case may be, and adjusted in accordance with the 
provisions of the First Schedule. 

Section 2(9) defines ‘standard deduction”. It means, inter alia 
an amount equal to 6% of the capital of the Company as computed in 
accordance with the provisions of the Second Schedule, or an amount of 
Fifty Thousand Rupees, whichever is greater. 

Section 4 is the charging section. It says: 

“Subject to the provisions contained in this Act there shall be 
charged on every company for every assessment year commencing on 
and from the Ist day of April, 1963, a tax (in this Act referred to as 
the Super Profit Tax) in respect of so much of its chargeable profits of 
the previoug year or previous years, as the case may be, as exceed the 

“standard deduction at the rate or rates specified in the Third Schedule.” 
We have seen that chargeable profits under Seciton 215) have to be com- 
puted in accordance with the provisions of the First Schedule. The provi- 
sions of the First Schedule, relevant for our purposes, run thus : 

“In computing the chargeable profits of a previous year, the total 
income computed for that year under the Income-tax Act shall be adju- 
sted as follows : 

1. Income, profits and gains and other sums falling within the 
following clauses shall be excluded from the total income, namely, — 


(viii) Income by way of dividends from an Indian Company or a 
company which has made the prescribed arrangements for the declara- 
tion and payment of dividends within India : 


Under Section 2(9) capital of a company is to be computed in accor- 
dance with rules in the Second Schedule. The provisions of the Second 
Schedule which require our attention are as follows :— 

1. Subject to the other provisions contained in this Schedule, 
the capital of a company shall be the sum of the amounts, as on first 
day of the previous year relevant to the assessment year, of its paid- 
up share capital and of its reserve, if any, created under ..and of 
its other reserves... - oes oe ott 
diminished by the amount by which the cost to it of the assets the 
income from which in accordance with... ...Clause (viii) of rule 1 
of the First Schedule is not includible in its chargeable profits, exceeds 


the aggregate of......” 
In. the light of the above provisions we have to examine the facts of 


this case. For the assessment year 1963-64 the Income-tax Officer proce- 
ded to compute the capital of the assessee under the Super Profit Tax Act, 
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by reducing from its capitat an amount of Rs. 32,44,340/- representing 
the investment in shares. The Assessee was doing business at the material 
time and had also held certain shares by way of investment. It received 
dividends on shares of the value of about Rs. 18 lakhs. On the balance 
of the shares it did not receive any dividends during the year under consi- 
deration. After reducing the capital by Rs. 32,44,340/- the Income-tax 
Officer found that the result was a negative figure. He, therefore, gave 
a standard deduction of Rs. 50,000/- to the assessee. 

Before the Appellate Assistant Commissioner, it was contended 
that the scheme of the Act was first to start with the total income com- 
puted under’the Income-tax Act and then proceed to make adjustments 
according to the First Schedule. 

The income by way of dividends has to be excluded from the 
total income under Rule 1 (viii) of the First Schedule. This would imply, 
according to the assessee, that only that dividend income which is actually 
included in the total income initially that had to be excluded for Super 
Profit Tax purposes. The assessee contended that if the total income 
did not include any dividend because they were not taxable in that year, 
the question of making any adjustment with respect to the total income 
did not arise. Extending this reasoning to computation of the capital 
the assessee contended further that the costs of investment, income from 
which was not actually included in the total income, should not be dedu- 
cted from the capital of the assessee under Rule 1 of the Second Schedule. 

The Appellate Assistant Commissioner held that the relevant provi- 
sions in the Second Schedule are concerned with the description of the cha- 
racter or quality of investments which are to be excluded from the capital 
base of the company. He dealt with the scheme of the Act and noticed 
that the Super Profit Tax is essentially leviable on the business income with 
reference to the assets which have produced it. Whether dividends on 
the investments are received or not or are taxed in that year of account or 
not, the qusetion of including such investments in the capital base under 
Rule 1 of the Second Schedule would not, according to the Appellate 
Assistant Commissioner, arise. He was of the view that the dividend 
income had to be kept out of the chargeable profits in the same way as the 
corresponding investments have to be kept out of the capital base. 

The matter then went to the Tribunal. Before the Tribunal also 
the contention of the assessee’s-reprensentative was that only those inves- 
ments which have yielded dividends included in the total income are to 
be excluded from the capital base. In the year in question the assessee 
did not receive dividends in respect of some of the shares. It was, there- 
fore, argued that the costs of the shares for which no dividends were 
received should be included in the captital. 

The departmental representative argued that the word ‘includible’ in 
Rule 1 of the Second Schedule is used with reference to the assets to be 
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excluded from the capital base and is indicative of the quality or descrip- 
tion of the assets. This exclusion should not be made to depend upon 
the fortuitious circumstances of the assessee having net received the 
dividends from those assets for any particular year. 

The Tribunal accepted the department’s contentions and gave its 


approval to the reasoning and conclusion of the Appellate Assistant 
Commissioner. 


The following question of law has been referred to this Court : 
“Whether, on the facts and in the circumstances of the case, the Tri- 
bunal was right in holding that in computing the capital of the com- 
pany under the Super Profit Tax Act, the Income-tax authorities were 
right in reducing the capital as on the Ist day of the relevant previ- 
ous year by Rs. 32,44,340/- 2” 

Dr. D. Pal appearing for the applicant has argued before us that 
in computing the chargeable profit under the Act has to compute firstly 
the total income of the company under the Income-tax Act. Necessarily 
in computing such total income, the dividend income, if any, and various 
other items of income referred to in Rule 1 of the First Schedule, have 
to be and are included. The total income is then adjusted in accordance 
with Rule 1 of the First Schedule. The dividend income, therefore, if 
any, which has been included in the total income, shall be excluded from 
such total income. In other words, if there is no dividend income which 
had not been included in the total income of any previous year, the 
question of excluding such dividend income cannot and does not arise. 

According to Dr. Pal, Rule 1 of the First Schedule does not deal 
with any notional or hypothetieal situation. It deals with the actualities 
in a given case. The legislature has not used the expression in Rule 1 
of the First Schedule that “certain incomes shall be excludible” from such 
total income. It employs the words “shall be excluded” from the total 
income. This shows that only when some income like the dividend 
income has been included in computing the total income there is a clear 
mandate to exclude that income, and not any hypothetical or notional 
income from the total income so computed. 

Rule | of the Sgcond Schedule, says Dr. Pal, also does not deal 
with a hypothetical or notional situation. This rule is to be read 
together with Rule 1 of the First Schedule. Only the dividead income 
which has bzen actually excluded under the First Schedule can be said to 
be “not includible” in the chargeable profits within the meaning of Rule 1 
of the Second Schedule. 

Learned Counsel submits that in Rule 1 of the Second Schedule 
the costs of only those assets the dividend ineome of which has been 
excluded from the total income under Rule 1 of the First Schedule is to 
be taken into account. He submits further that in case of doubt or diff- 


culty in construction of a Taxing Statute the Court should lean towards 
the construction which is in favour of the tax-payer. 
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From the relevant provisions of the Statute and of its Schedules 
we have already referred to, it appears that the First Schedule contains 
rules for computing chargeable profits, and the Second Schedule contains 
rules for computing the capital of a company for the purposes of the 
Super Profit Tax. Under the Ist Schedule one has first to take the total 
income as computed under the Income-tax Act. Then one has to deduct 
various items referred toin Rule 1 to arrive at chargeable profit. The 
super-tax is payable on chargeable profit. From’ this chargeable prefit 
the assessee is entitled to a deduction known as “standard deduction”. 
‘The standard deduction is six per cent of the capital as computed in 
accordance with the 2nd Schedule or Rs. 50,000/- whichever is greater. 
The capital for purposes of standard deduction is to be determined in 
accordance with the 2nd Schedule. If after giving all the deductions 
the figure that is arrived atis a minus figure ora plus figure of Rs. 
50,000/- only the assessee is entitled to get a general deduction of Rs. 
50,000/-. Whether or not the particular asset has yielded any income 
does not seen? to be material for the purpose of the 2nd Schedule. This 
Schedule only describes the assets whose cost has to be excluded. In 
other words, it deals with the description or character of the assets. The 
words used in the 2nd Schedule are “is not includible”. The word 
“includible’ means capable of being included, vide: The Compact Edi- 
tion of the Oxford English Dictionary Vol. I page 1403. The words “is 
not includible” therefore means is not capable of being included, They 
cannot mean, as contended by Dr. Pal, “has not been included’. The 
dividend income is capable of being included under Rule | of the Ist 
Schedule. Whether or not any dividend is earned, the cost of acqui- 
ring the shares has to be deducted in computing the capital of the 
company for purposes of super profit tax. Dr. Pal drew our parti- 
cular attention to the words “in accordance with” in Rule 1 -of the 
2nd Schedule He said that these words suggest that unless an 
actual inclusion has been made in accordance with Clause (viii) of 
Rule 1 of the Ist Schedule the cost of the asset cannot be excluded 
under Rule 1 of the 2nd Schedule. The words “in accordance with” 
mean being in agreement or harmony with; in conformity to, vide: The 
Compact Edition of the Oxford English Dictionary Vol. I page 62. It 
does not appear to us that these words alter the meaning of the word 
‘Sincludible’. We are, therefore, in agreement with the Appellate Tribunal 
that ‘includible’ in Rule 1 of the 2nd Schedule is indicative of the quality 
or description of the assets, the costs of which are to be excluded from the 
capital base. Our answer to the question referred to us is, therefore, in 
the affirmative and in favour of the Department. There will be no order 
as to costs. 3 

Deb, J.: Iagree. . 3 

ASG. > ——— : 
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[ FULL BENCH ] 

Before Mr. Sankar Prasad Mitra, Chief Justice, Mr. Justice Nirmal 
nanan Mukherjee and Mr. Justice Bankim Chandra Ray 
Decision : March 30, 1977 
Gobinda Chandca Bhowmick alies Babla Bhowmick nie ...Petitioner 

Versus 
State of West Bengal ar ; des Respondent* 


Full Bench Reference—Calcutta High Court, Appellate Side Rules— 
Chapter VII— Reference of questions for determination by Full Bench of 
disputed points. 


West Bengal Children Act (30 of 1959), Secs. 2(d) & (h), 3, 6, 28— 
Child—Juvenile delinquent—Trial of—Joint trial— Determination whether 
accused is child—Relevant date —Date of commission of offence or date 
of trial. 


The question that was referred to by the Division ‘Bench to the Full 
Bench for answer is as follows : 

“For the purpose of determining whether a person is a child or not 
within the meaning of section 28 of the West Bengal Children Act 1959 
is the age to be determined with reference to the date of the commission 
of the offence or when the person is brought before the court or with 
reference to some other date ?” 

In Madan Pradhan’s case (reported in 1976(1) CLJ 224, a Division 
Bench of this Court held that ifa person bea child on the date of the 
commission of the offence for which he was convicted, his trial along 
with an adult was clearly without jurisdiction being in contravention of 

_the specific provisions of section 28(1) of the West Bengal Children Act 
1959. Subsequently another Division Bench, being unable to agree with 
the aforesaid view referred a question to the Full Bench for decision. 
The view that second Division Bench expressed was that it was the date 
of trial and not the date of commission of offence that was relevant. 


HELD: The Full Bench heard the matter and was of opinion that in 
the facts and circumstances of the instant case, the answer that might have 
been given to the question referred toit would be merely academic and 
as such their Lordships of the Full Bench refrained from answering the said 
question. 

Case referred to :— ` 


(1) Madan Pradhan alias Munna y. State of West Bengal, 1976(1) 


CLI 224 
C. R. Das, Anath Bandhu Pal and Miss. Pranati Banerjee...for the Petitioner 
Mukti Prasanna Mukherjee a ee ...for the Respondent 


*Full Bench Reference No. I 0, “1976 
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The jadgment of the Court was as follows :— 


Mitra, C. J.: This Bench has been constituted pursuant to a 
reference under Chapter VII of the Appellate Side Rules by a Division 
Bench eopsistiig of Mr. Justice P. K. Chanda and Mr. Justice Sudhamay 
Basu. 


The question referred to us is as follows :— 

“For the purpose of determining whether a person is a child or not 
within the meaning of Section 28 of the West Bengal Children 
Act, 1959, is the age to be determined with reference to the date of 
the commission of the offence or when the person is brought before 
the Court or with reference to some other date ?” 

2. In Criminal Appeal No. 470 of 1974, (1) Madan Pradhan alias 
Munna v. The State, reported in 1976 (1) CLJ 224 Mr. Justice’ P. C. 
Barooah sitting with Mr. Justice H. N. Sen has held that if a person be 
a child “on the date of the commission of the offence for which he was 
convicted” his trial along with an adult is “clearly without jurisdiction 
being in contravention of the specific provision of Section 28(1) of the 
Act”. i 

3. The other Division Bench of Mr. Justice P. K. Chanda and 
Mr. Justice Sudhamay Basu was unable to agree with this view. Accor- 
ding to their Lordships it is the date of trial and not the date of com- 
mission of offence that is relevant. 

4. Our difficulty is that in view of the facts of the instant case the 
answer that we may give to the question referred to us would be academic. 

5. The case of the petitioner is that on the date when the alleged 
offence took place the petitioner was below 18 years of age. The peti- 
tioner was born on the 13th of April, 1954 as appears from an affidavit 
sworn by the petitioner’s father before the learned Additional Sessions 
Judge. The alleged incident took place on 8th of September, 1971. It 
was contended before the learned Additional Sessions Judge that as the 
petitioner was below 18 years of age atthe time when the offence was 
alleged to have been committed by the petitioner along with others, the 
petitioner could not be tried along with other adult offenders. ‘Child’ 
has been defined in Section 2(d) whieh reads as follows :— 

“Child? means a person who has not attained the age of 18 years”. 

Section 2(h) defines ‘juvenile delinquent’ which is as follows :— 

“Juvenile delinquent” means a child who has been found to have 
committed an offence”. 

6. The facts of the present case are completely different from the 

facts in Madan Prodhan alias Munna v. State of West Bengal, 1976 (1) 
CLJ 224. In that case it appeared from the orders-sheet of the learned 
Magistrate that the learned Magistrate had seen the medical report to the 
effect that the appellant was a minor. The learned Magistrate passed an 
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- order directing the investigating officer to split up the case for submissions 
to the Central Children’s Court, Calcutta. It further appeared that 
this order of the learned Magistrate was overlooked or disregarded and no 
‘step for splitting up of the trial was taken by the Prosecution. This point 
was again agitated at the time when the question of committal arose. 
The learned Magistrate however committed the appellant and the other 
accused to the Court of Sessions and overruled the contention holding 
that the West Bengal Children Act being a State Act would not apply to 
the present case in view of Section 27 of the Code of Criminal Proce- 
dure, 1973. In the present case we find from the order-sheet that the 
accused was produced before the learned Magistrate on 25th of July, 1972, 
At that time it was not contended before the learned Magistrate that as 
the petitioner was a juvenile delinquent he should be dealt with according 
to the provisions of the West Bengal Children Act, 1959. The learned 
Magistrate proceeded with the case and framed charge against the peti- 
tioner under Section 304 IPC and Section 27 of the Arms Act on 
October 19, 1973 and by his order of the same date committed the peti- 
tioner along with another accused to the Sessions Court. The learned 
Sessions Judge received commitment on November 5, 1973. He took 
cognizance and fixed the 30th November, 1973 for trial. It was only on 
the 30th November, 1973 that an objection was taken on behalf of the 
petitioner that he was a child as defined in Section 2(d) of the West Bengal 
Children Act, 1959 and a juvenile delinquent as defined in Section 2(h) 
and as such the learned Magistrate who committed the petitioner to the 
Court of Sessions had no jurisdiction to commit. The learned Additional 
Sessions Judge was of opinion that he assumed jurisdiction on 
commitment and if the petitioner so desired the petitioner might move 
the Hon’ble High Court to quash the commitment. Against the above 
order of the learned Additional Sessions Judge the petitioner has come 
to this Court. 


7. Section 6 provides that “When a child is brought before a 
Magistrate or Court not empowered to pass an order under this Act, such 
Magistrate or Court shall forward the child to the nearest juvenile court 
or other court or Magistrate having jurisdiction”. Weare of opinion 
that as the point that the petitioner is a juvenile delinquent was not 
raised before the learned Magistrate, the learned Magistrate was right in 
taking cognizance and proceeding with the case and as such his order of 
commitment cannot be challneged. We are also of the opinion that 
the Sessions Judge assumed jurisdiction on commitment and that being so, 
it cannot be said that there was any illegality in assuming jurisdiction. 
Section 3 of the West Bengal Children Act, 1959 provides : 


“Notwithstanding anything to the contrary contained in this Act, 
if during the course of any proceeding under this Act a child attains 
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the age of 18 years, the proceeding may be continued and orders 
may be made under this Act in respect of him as if he was child”. 


In our opinion Section 3 has no application to the facts of the present 
case as no proceeding was started under the West Bengal Children Act. 
In the application under Sections 435: 439 and 561A of the Code of 
Criminal Procedure on which the present Rule was issued the petitioner 
did not pray that the order of commitment should be quashed. The only 
prayer made before this Court is that the petitioner should be segregated 
from the trial of the other two accused persons and that the petitioner , 
should be tried according to the provisions of the West Bengal Children 
Act, 1959. ; 

8. In view of the observations made’ above and considering the 
facts of the instant case the answer that we may give to the question refe- 
rred to us would be academic and as such we refrain from doing so. The 
matter is referred back to the Division Bench for disposal. 

Mukherjee, J. : 1 agree. 
Ray, 7. : I agree. 
P. R 


[ CONSTITUTIONAL WRIT J URISDICTION } 
Before Mr. Justice Ramendra Mohan Datta 
Decision : November 10, 1976 
Bangasri Ice & Cold Storage Ltd. & Anr. a ... Petitioners 
Versus 

Corporation of Calcatta & Ors. ile oD Respondents* 

Assessment by Corporation of Calcutta of a business premises witb 

Cold Storage— Method of estimating annual valuation when premises is 

not Jet out—Meaning of not ordinarily let-—Calcutta Municipal Act 1923, 

s. 127—Calcutta Municipal Act 1951, ss. 168(1), 168(3)—West Bengal 

Cold Storage (Licensing and Regulation) Act, 1966— Delay when immate- 

rial—Alternative remedy not to be insisted upon, when taxing authority 
exceeded his jurisdiction. 

Petitioners were lessess in respect of a plot of land. The lease had 

been taken for the purposes of carrying on its ice making and cold storage 

business. The rent was Rs. 288 a month and the petitioners were to pay 

both shares of corporation tax. They were prohibited from subletting. 

Petitioners constructed a building on the leasehold land at the value of 

about Rs. 2 lacs. Prior to the coming into force of the Calcutta Muni- 

cipal Act 1951, petitioners were paying Rs. 150/- as municipal tax for each 

share up to Ist quarter of 1956-57 the corporation tax was Rs. 276-8-6 


* Matter No. 411 of 1976 
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for each share on an annual valuation of Rs. 9822. By notice dated 
June i1, 1959, Assessor under s. 180 of the Act purported to assess the 
premises at Rs. 34400/- with effect from 2nd quarter of 1959-60. The 
annual valuation was made on the basis of estimated yearly rental value 
although the building had not been Jet out. Again by notice dated 
June 12, 1965, respordent purported to enhance the annua! valuation to 
Rs. 52380/-. Petitioners sent an objection by letter dated July 12, 1965 
but received no notice of hearing under s. 182 of the Act but the objec- 
tion has not yet been adjudicated. Petitioners moved the Court under ' 
Art. 226 of the Constitution and contended that although the demised 
premises was not let out nor was it lettable yet the Corporation for pur- 
pose of assessment applied rental basis instead of determining the valua- 
tion in terms of s. 168(3) and s. 168(1) of the Act. They further conten- 
ded that the respondent by an exparte order in clear defiance of the Act 
and in violation ofrules of natural justice suo motu recorded a new 
valuation and that the said order was bad, illegal, void and without juris- 
diction. Respondent contended that the petitioners were letting out 
places, that there was delay in making the application and that there was 
alternative remedy provided under the Act. 

HELD: A building of the cold storage type with cold storage 
apparatus would come within the meaning of sub-s. (b) of s. 127 of the Act 
of 1923. (Para 34) 

When a cold storage space is allowed to be used, by the owner to the 
customers, the space is not let out. Under the West Bengal Cold Storage 
(Licensing and Regulation) Act, 1966 the relationship is that of a hirer and 
a licensee, and the cold storage receipt is transferable by endorsement. 

. (Para 47) 

The expression “not ordinarily let” has to be given a commercial 
meaning. The expression must be interpreted to apply to a factory and 
in the facts and circumstances of this case, its rent cannot be easily 
estimated, ` (Para 48) 

When respondent served special assessment notice making an assess- 
ment of Rs. 52380]-, petitioners filed an objection. As no hearing has taken 
place on the objection, all assessments subsequent thereto must be provi- 
sional. (Para 48) 

In the facts and circumstances of the case the question of delay is 
immaterial because the Corporation of Calcutta is itself guilty of gross delay 
in disposing of this objection. Further the petition should not be thrown 
out in limine on the ground of delay inasmuch as important points concer- 
ning the public at large are involved in this case. ‘(Para 44 & 49) 

Held further that it is a matter involving the question as to whether 
the Corporation had been exercising its jurisdiction properly or not in the 
matter of assessment of a business premises of the type of a cold storage. 
The question of pursuing these alternative remedy in this case does not 
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arise. If the taxing authority has exceeded his jurisdiction then thé alter- 
native remedy as provided cannot be insisted upon to be pursued by the tax 


payer. F (Para 50) 
Cases referred to : ; 
(1) Corporation of Calcutta y. Messrs India Exchange Lid., 
69 CWN 237 


(2) Royal Asiatic Society v. Corporation of Calcutta, 55 CWN 651 
(3) Jabbalpore Electric Supply Co. Ltd. v. The Madhya Pradesh Elec- 
tricity Board and others, AIR 1974 Cal 309 f 
(4) Mls. Tilokchand Motichand and others v. H. B. Munshi Commis- 
sioner of Sales Tax, Bombay and others, AIR 1970 SC 898 
P. K. Datta ae ve ; for the petitioners 
P. K. Mullick and Pradip Chowdhury i ... for the respondents 

The judgment of the Court was as follows :— 

The Rule Nisi herein was directed against the Corporation of Cal- 
cutta and its various officers and departments and on the State of 
West Bengal in connection with the assessment of the cold storage and 
the factory building of which the petitioner no. 1 at all material time, 
had been and is still now a lessee. Under the terms thereof the petiti- 
oner no. 1 is liable to pay the Corporation rates and taxes. 

2. The premises in question is no, 13B, Mirza Galib Street for- 
merly known as Free School Street, Calcutta. Originally the premises 
belonged to Bangasri Cotton Mills of Sukhchar in Sodepur in the 
district of 24-Parganas On 30th August, 1948 the said Bangasri 
Cotton Mills Ltd. by a registered Indenture of Lease demised the said 
premises measuring about 17 cottahs in favour of the petitioner no. 1 
for a period of 51 years with an option for renewal thereof for another 
51 years and with a further option to purchase the said demised premi- 
ses within first 21 years of the said lease. The recital in the said lease 
provided that the petitioner no. 1 desired to have the said lease for the 
purpose of carrying on its ice making and cold storage business after erec- 
tion of necessary buildings on the said demised land at a cost of not 
less than Rs. 50,000/-. 

3. By registered deed of conveyance dated 3rd August, 1955 
one Prodyut Kumar Chowdhury purchased the said premises from the 
said Bangasri Cotton Mills Ltd. The Indenture of lease provided that 
the petitioner company would pay all rates, taxes, charges, duties, 
burdens, assessments, outgoings and impositions whatsoever, which ` 
would be payable during the continuance of the said lease in respect of 
the said plots of land or any part thereof either by the owner or by 
the occupier. There was another Indenture of lease dated 16th Decem- 
ber, 1948 in respect of another adjoinging plot of land which was 
numbered as 13C, Mirza Galib Street, formerly Free School Street, 
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Calcutta and the same was also purchased by the said Prodyut- Kumar 
Chowdhury by registered deed of cofiveyance dated 3rd August, 1955. 

4. The petitioners’ case is that the Calcutta Municipal Act, 1951 
was brought into forceon Ist May, 1952. Prior to the coming into 
force of the said Act of 1951 the quarterly rates and taxes in respect of 
the said demised plot of land was determined at about Rs. 150/- for each 
share and the same was in force at the commencement of the said Act as 
on lst May, 1952. The petitioners put up a building in the said pre- 
mises at a cost of much in excess of Rs. 50.000/- and as at 30th, June 
1951 the said buildings on the said leasehold land stood at the value of 
Rs. 2,04, 423-9-9. The monthly rent payable for and in respect of the 
said leases was and has been always Rs. 288/- per month and the same 
was payable to the lessors and/or its assigns. 

5. The petitioners’ further case is that ever since the enforcement 
of the said Calcutta Municipal Act of 1951, the said factor premises has 
never been lawfully assessed and determined and the consolidated 
rates and taxes relating thereto have not been fixed aceording to and 
in terms of the provisions of the said Act. It is also stated that the de- 
mands have always been made arbitrarily and de hors the statute. The 
petitioners never sub-let any portion of the said buildings in any manner. 
The entire buildings have been and are still being exclusively used by the 
petitioner company as manufacturer of ice and preserver of foodstaffs and 
edibles in its said cold storage. Upto the first quarter of 1956-57 the 
consolidated rate charged in respect of the said premises together with the 
said buildings thereon for both owner’s share and occupier’s share of 
taxes had been to the extent of Rs. 276-8-6 for each share on an annual 
valuation assessed and determined at Rs. 9, 822/- 

6. In 1959 the value of the said buildings was to the extent of a 
sum of Rs. 3,63,521.39 as shown in the balance sheet of the company. 
Since then there has been no addition in respect to the said buildings. The 
petitioners now state that the Corporation of Calcutta in breach of the 
mandatory provisions of the Caleutta Municipal Act and without giving 
notice under section 180 of the said Act and without adjudication of the 
objection raised by the petitioner under section 182 thereof had been 
assessing the rates as will appear from the following chart : 


Assessment Qrtly, tax Quarterly tax Annual Valu- 

Prevailing owner's Occu pier’s ation ass- 
shares shares essed; 

Assessment 303-12-0 303-12-0 Rs. 10,800/- 


from 2nd Qtr, 

1956 to 1959 

From 2nd Qtr. 539,33 P. 539.33 P. Rs, 18,360/- 
1959 to 1966 

(Ist Qr. of 766) 

From 2nd Qtr, 1,401 98 P 1 401,98 P. Rs. 33,480/- 
1966 to 1970 
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7. The petitioners now state that there has neither been any gene- 
ral revaluation in accordance with section 172(2A) ofthe said Act and 
in any event in order to be effective such revaluation must be invariably 
followed up by notice under section 178 of the said Act. Such notice has 
not been served on the petitioners. The petitioners’ contentions are that 
for making a fresh general. valuation the conditions precedent to the 
exercise of such power have not been followed and accordingly there has 
been no enhancement of the annual value nor any fresh valuation has been 
made within the meaning of section 172 of the said Act. Neither any 
notice has been served nor any hearing has been given to the petitioner 
company in any manner or form whatsoever in accordance with” ‘the 
statute. 


8. The petitioners have paid the Corporation rates and taxes at the 
rate of Rs. 276-8-6 upto the first quarter of 1972-73. 

9. The petitioners’ grievance in this application, inter alia, is that 
by notice dated 11th June, 1959, ‘the assessor under section 180 purported 
to assess the said premises at Rs -34,400/- with effect from 2nd quarter of 
1959-60 until a fresh valuation would be made. Jn doing so, the annual 
valuation of the said premises was made on the basis of and according to 
the estimated yearly rental value thereof although the said buildings stand- 
ing thereon at no point of time had been let out to and/or are neither 
lettable to in terms of the covenants and stipulations of the said leases. 

10. Learned counsel appearing on behalf of the petitioners contends 
that the previsions of section 168(1) are controlled by and/or are sub- 
servient to and or are otherwise regulated by the provisions of sub-section 
(3) of section 168 of the said Act. This isa case of a factory building 
and assuch the same would be governed by sub-section (3) because 
the building is not a lettable building and the lettable value thereof can- 
not be easily estimated. Learned counsel further contends that the pro- 
visions of sub-section (4) of section 168 also indicate and suppert coun- 
sel’s contention that in a premises like this sub-section (3) thereof would 
be applicable. Section 168 provides as follows : 

“168(1) For the purpose of assessment to the consolidated rate 
the annual value of any land or building shall be deemed to be the 
gross annual rent at which the land or building might at the time of 
assessment be reasonably expected to let from year to year, less, in the 
case of a building, an allowance of ten percent for the cost of repairs 
and for all cther expenses necessary to maintain the building in a 

state to command such gross rent : 

Provided that in respect of any land or building the standard rent 
of which has been fixed under section 9 of the West Bengal Premises Rent 
Control (Temporary Provisions) Act, 1950, the annual value thereof shall 
not exceed the annual amount of the standard rent so fixed. 
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(2) If the gross annual rent of any land not ordinarily let cannot 
be easily estimated. the gross annual rent of the land for the purpose of 
sub-section (1) shall be deemed to be five per cent. of the estimated present 
value of the land. d 


(3) Ifthe gross annual rent of.a building not ordinarily let cannot 
be easily estimated, the gross annual rent of the building for the purpose 
of sub-section (1) shall be deemed to be five per cent. of the value of the 
building obtained by adding the estimated cost of erecting the building at 
the time of assessnient less a reasonable amount to be deducted on account 
of depreciation, if any, to the estimated present market value of the land 
valued with the building as part of the same premises, 

(4) The provisions of sub-sections (1), (2) and (3) shall be subject 
to the following provisos, namely :— 

(i) in the case of a building used asa public cinema house or 
theatre or other similar place of public resort, recreation or amusement, 

(ii) in calculating the value of any land or building, the value 
of any plant or machinery excepting those enumerated in Schedule X on 
such land or in such building shall be excluded, but all fixtures including 
lifts and electric and other fittings which add to the convenience of the 
building shall be valued, subject in the case of a lift to such deduction 
from the valuation, as may be prescribed by rules made by the Corpora- 
tion, on account of the cost of repairs to maintenance of, and attendance 
on, such lift ; 

(iii) the annual value of a bustee *** ee HAR 
It would appear from the above that in respect of cinema houses it, was 
inevitable that such difficulty would be faced with and as such special 
provision has been made for such cinema houses. 

-1i. Learned counsel has referred to a red post card dated 29th 
March, 1963 in which the annual value of the said premises together with 
the buildings thereon was suo motu assessed and determined at Rs. 18, 
360/- as against the valuation of Rs. 32,400/- as contained in the said 
purported notice dated 11th June, 1959 and that it would show the lack 
of proper application of mind in arriving at the said valuation of Rs. 
32.400/-. It is contended that the fact that the said red card as aforesaid 
containing the said valuation had been sent to the petitioners would clearly 
go to prove that there had not been any final valuation in respect of the 
said premises under the Provisions of section 182 cf the Act. The objec- 
tions recorded by the petitioners were never heard or decided before the 
final order regarding valuation is made. 

12. Learned counsel contends that the Corporation has no power 
under the said Act to make fresh valuation until the expiry of the specified 
period under section 172 of the said Act save and except according to the 
provisions of section 179 and/or section 180 thereof. No such contingencies 
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had happened as contemplated under sections 179 and 180 in the 
present case and as such to make a fresh valuation within the specified 
period would be acting without jurisdiction. 


13. Learned counsel next cotends that by notice dated 12th June, 
1965 the respondent no. 1 purported to enhance the annual valuation 
of the said premises to the extent of Rs 52.380/- with effect from 2nd 
quarter of 1965-66. It has been stated in the said special notice that the 
said enhancement was in respect of the revaluation of the said premises 
on the yearly rental value less statutory allowances for repairs for substa- 
ntial improvements or alterations made to the said buildings. The petiti- 
oners sent an objection by its letter dated 12th July, 1965. Since then no 
notice of hearing under section 182 has been issued nor any hearing has 
taken place nor any final order been made, and if made, the same must 
have been more exparte and without jurisdiction. i 


14. Learned counsel contends that the petitioners, at all material 
time, made it clear that under no circumstances before the respondent 
Corporation the petitioner company was and still would be agreeable to 
pay the taxes of both the shares of owner and occupier on previous rate 
pending adjudication of the said objection filed by the petitioner com- 
pany as would appear from the petitioner’s letter dated 19th March 1968 
but instead of such offer being made the respondent had been sending the 
petitioners with demand notices and has been threatening with distress 
warrant and/or instituting suits against the petitioner no. l. 


15. The petitioners state that the Corporation has purported to 
make the first assessment of the premises herein with effect from second 
quarter of 1956-57 under the Calcutta Municipal Act (Act XXXII of 
1951) inasmuch as the said Act came into force in 1952 but the assessment 
as existed under the Calcutta Municipal Act, 1923 continued to be in 
force under this Act by virtue of the deeming provision as is contained in 
section 172 of the Calcutta Municipal Act until a fresh valuation would be 
made under the Act of 1951 after expiry of period of 6 years. In other 
words, before the second quarter 1956-57 no fresh valuation could he 
effected in respect of the said premises. The petitioners’ case is that by a 
purperted special notice under section 180 dated 12th June, 1965 the 
Corporation gave notice that the said premises have been assessed at an 
annual value of Rs. 52, 380/- with effcct from second quarter 1965-66. In 
accordance with the instruction contained in the shid notice the petitio- 
ners filed its objection to such valuation but the said objection has not yet 
been adjudicated or determined and aecordingly the Corporation is bound 
to accept payment of the rates and taxes from the petitioner company on 
the previous valuation, that is at the rate of Rs. 276/8/6 quarterly for each 
share. The petitioners further contend that iacompliance with the pro- 
visions of section 207 the petitioner has regularly paid to the Corporation 
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from the second quarter 1956-57 upto first quarter 1972-73 at the aforesaid 
rate to the extent of a total sum of Rs. 37,811.47. According to the peti- 
tioners the entire sum payable by way of rates and taxes in respect of the 
said premises has been paid less the sum of Rs. 5972.52 calculated at 
the said rate of Rs. 276/8/6 quarterly for each share. The petitioners have 
annexed to the petition a schedule of payment made by the petitioners to 
the Corporation of Calcutta in respect of such taxes for the said premises 
showing that the total amount to be paid was Rs. 37,712.5 from 23rd 
March 1957 upto 28th March 1969. 


16. It would appear from the said annexure being Ext. “L” to the 
petition that the statement made hereinabove to the effeet that the amount 
payable and paid for such quarterly taxes was to the extent of Rs. 276/8/6 
for each share could not be a correct statement because on the petitioners 
own showing the petitioners have also made payment at the rate of Rs: 
539.33 per quarter for each share on the valuation which was enhanced 
to Rs. 18,360/-. This appears. to be the admitted position. I shall deal 
with the same hereinafter more in detail after considering the argument 
put forward on behalf of the respondents. l 


17. The petitioners further contend that siace 1959 there has been 
no addition or alteration to the said building. Furthermore, the said 
building has never been let out and cannot be let out having regard to 
the terms of the said leases. Accordingly, to determine the annual value 
of the said building for the purpose of assessment to the consolidated 
rate the Corporation cduld not apply rental basis but it was incumbent 
upon the Corporation to determine the annual value on the basis of 
the valuation of the building in terms of section 168(3) for the purpose 
of assessment under section 168 (1). 

18. The petitioners further contend that since 1957 ro engineer, 
Surveyor or valuer had ever made any vatuation report of the said premi- 
scs cr as to the cost of the said building forthe purpose of section 168 
(3). The rates purported to have been fixed from time to time by tke 
Corporation on an arbitrary basis and without having any regard to the 
provisions of section 168 and section 182 of the said Act and without 
complying with the procedure laid down in chapter H of the said Act. 


19. In or about May 1972 the Assessor to the respondent Corpo- 
Tation deputed two assessment engineers and inspectors and directed 
them to make valuation report of the said building. The said engineer 
and/or inspector made assessment report on the basis of cost of cons- 
truction as on the date of the assessment. According to the petitioners 
such assessment by the said engineers were not in accordance with any 
law as the construction was made in 1951 and not in 1972 and as such the 
valuation made by them was not binding on the petitioners. The peti- 
tioners contend that the valuation of the said land must be assessed and ' 
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determined within the meaning of section 168(1) of the Act ata valuation 
of Rs. 3520/- on the basis of the monthly rent of Rs. 285/- per month 
which is payable by the petitioners to the lessor in terms of the said 
leases. The petitioners have also relied on the audited balance sheet of the 
company for the purpose of valuation of the said building from second 
quarter 1956-57 onwards. 


20. The Corporation has purported to treat the rent of the said 
premises at the rate of Rs. 4850/- per month and has purported to arrive 
at the valuation of Rs. 52,380/- by multiplying the rent by 12 times 
giving a deduction of 10% fromthe gross amount. According to the 
petitioners the Corporation has acted perversely and illegally in making 
such valuation. The Corporation has purported to put forward a claim - 
‘on the said valuation and is trying to enforce the same even though the 
said objections filed by the petitioners have not yet been heard or deter- 
mined. 


Z!, Then again, the respondent Corporation through the Deputy 
Commissioner No. 1 on cr about 28th February, 1971 by an ex parte 
order in clear defiance of the provision of section 182 of the Act and in 
contravention and/or in violation of the rules of natural justice and 
without slightest knowledge to the petitioners suo motu recorded in the 
books of the Corporation a new valuation from the said second quarter 
1966 fixing such valuation for the purpose of assessment of consolidated 
rate at a sum of Rs. 33,430/-. The said order is absolutely bad, illegal 
and void and without jurisdiction. Even subsequent to February 29, 1971 
mo hearing had taken place in respect of the said objections filed under 
section 182 of the said Act pursuant to the said notice dated 12th June, 
1965. 


22. Lastly, the petitioners have set up an agreement whereby the 
Corporation agreed pending adjudication of the said objections of the 
petitioners to the effect that the company would pay Rs. 10,000/- on 8th 
April, 1976 and a sum of Rs 5000/- on an ad-hoc basis and the Corpo- 
ration would accept the same. It is stated that in terms of the said 
agreement a cheque was issued by and on behalf of the petitioners for 
Rs. 10,000/- and the same was drawn in the name.of the Collector who 
accepted the same and put his endorsement on the reverse thereof for 
transmission by the Treasury for encashment. When the cheque reached 
the Law Department of the Corporation the Collector was advised not 
to accept the same and thereupon the same was returned. According to 
the petitioners the Collector has not come forward to deny the said agree- 
ment. It is now contended that by reason of the aforesaid the Corpora- 
tion is bound by the said agreement and/or in accordance with the prin- 
ciples of promissory estoppel and/or by the principles analogous thereto. 
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23. Under those circumstances, the petitioners have obtained a 
Rule herein in order to get complete remedy in the matter of such wrong- 
ful and illegal assessment. 


24. Mr. Dutt refers to paragraph 12 of the affidavit-in-opposition 
filed by the Acting Collector to the Corporation of Calcutta where it 
has been stated that the nature of the business of the petitioner company 
is such that it lets out spaces to the different constituents at the said 
premises. This statement has been verified as submission. Then again 
in paragraph 45(c) the same deponent states on information based on the 
records that the business of the petitioner company is to let out spaces 
to different constituents at the said permises and that the company does 
not use the whole space for the purpose of preservation of its own food 
staffs or edibles. Mr. Dutt also contends from the said averment that 
the assessment have been made on the basis of alleged Jetting out of 
spaces to the different constituents and as such undoubtedly that cannot 
be the correct mode of assessment for the municipal tax of a cold storage 
and of a factory. 


25. Reference is also made to paragraph 20 of the said affidavit- 
in-opposition filed by the said Acting Collector to the Corporation. There 
also it has been stated that the spaces at the said cold storage are let 
out by the said company to its various constituents and that is the 
business of the company. On that basis the petitioner’s submission in 
the petition that the said premises had not been let out or that the same 
-cannot be let out have been challenged. It is significant that the above 
averments again have been verified as based on information derived from 
the records which the deponent believed to be true. The same averments 
have been repeated as based on information in paragraph 28 of the said 
affidavit. Mr. Dutt contends that no documents whatsoever have been 
relied on by the said deponent to support his allegation as stated above 
nor has the deponent disclosed the source of his information Mr. Dutt 
“contends that the deponent has failed to appreciate the fact that the said 
lease with the superior landlord contains provisions whereby the peti- 
tioner company is not permitted to sub-Iet and that fact has not been 
challenged by the Corporation. It is also significant that even though 
the strenuous litigations had been going on with the said superior landlord 
yet even the said superior landlord did not think of making any allege- 
tion to the effect that the petitioner company has ever indulged in sub- 
letting any part of the premises. The strange part of it is that the In- 
spector of the respondent Corporation never visited the factory from 1959 
onwards upto May 1972 and as such there were no factual material or 
data before the Corporation to arrive at any decision as to what should 
be the rate of tax and whether section 168 (1) or secticn 168 (3) of the 
Calcutta Municipal Act should be the proper section to be applied. 
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26. Reliance was placed on the case of (1) Corporation of Cal- 
cutta v. Messrs. India Exchange Ltd., reported in 69 CWN 237 where the 
Division Bench of this Court considered the question as to how the 
annual value of a building would be determined as a true gross annuat 
rent under section 168 (1) of the Calcutta Municipal Act (XXXII of 
1951). At page 241 of thesaid Report the Division Bench observed 
that the gross annual rent should also bə the grossa annual rent 
payable by the tenant less an amount towards payment for services 
and amenities. In that ease the tenants were provided with a lift in the 
gaid building. The Division Bench held that the lifts are one of such 
services and amenities and that the electricians appertain to such services 
and amenities. It was further held that the sweepers and the disinfect- 
ants also appertain to such services and amenities. After taking into 
consideration all those facts the Division Bench gave a deduction 
to the extent of Rs. 225/- per month for the maintenance of the lifis 
as also Rs. 235/- per month as salary for the lift men anda fur- 
ther sum of Rs. 146-6-6 pies per month and Rs. 66-3-3 pies per month 
for the electricians and* the assistant electrician and Rs. 267/- per mont 
as pay and bonus for the sweepers and Rs. 130/- per month for purchasing 
disinfactants. 


27. From the above decision by the Division Bench it would seem 
to follow that in respect of a building with its cold storage arrangements 
and apparatus various deductions have got to be given in arriving at the 
annual value of a building. In sub-section (1) of section 168 an allowance 
to the extent of 10% for the cost of repairs and for other expenses necessary 
to maintain the building for the purpose of commanding such gross rent 
has only been allowed suggesting thereby that such a building is let out 
only asa building and without any amenities whatsoever. In sub-sec- 
tion (1) the letting value of the building along has been provided for 
the purpose of assessment to the consolidated rate but in case of a 
building with such equipment and machinery like those which are necess- 
ary for the purpose of making a cold storage different considerations 
are bound to apply and to meet such eventualities for the purpose of finding 
out the annual value or the gross annual rent the provisions of sub- 
section (3) have to be applied. The expressions used in sub-section (3) is 
«if the gross annual rent of a building ..... sessecereeateeveeseee cannot be 
easily estimated”. To avoid complications in the matter of making 
such estimation the legislature has provided fora simpler method by 
introducing a deeming clause in sub-section (3) of section 168. To solve 
such complications in the matter of making such estimation the legislature 
has thought fit to assess such building on the basis of 5% of the value 
of the building after making the calculation in accordance with the pro- 
yigion made thereunder. The mode of calculation in respect of such 
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building has also been provided in the proviso contained in section 
168 (4) (ii) of the Act. 


28. Mr. Dutt next contends that in respect of a factory building 
the provisions of sub-section (3) and (4) (ii) would be applicable to arrive 
atthe annual value thereof under section 168 (1) of the said Act. In 
this connection Mr. Dutt has relied on section 5, clauses (6) and (8) of the 
said Act where the expression “building” and “building of the ware- 
house class” have been defined. The same provides as follows :— 

“(6) “Building” includes a house, outhouse, stable, privy, urinal, 
shed, hut, wall (other than a boundary wall not exceeding three 
metres in height) and any other such structures, whether of masonry, 
bricks, wood, mud, metal or any other material whatsoever, but 
does not include a hogla or other similar kind of temporary shed 
erected on ceremonial or festvie occasions”. 


(8) “building of the warehouse class” means a building, the whole, 
or a substantial part of which, is used, or intended to be used, asa 
warehouse, factory, manufactory, brewery, “or distillery, or for any 
similar purpose which is neither a domestic building, nor a public 
building as defined in this section, and includes a hut used or intended 
to be used for any of the purposes mentioned in this class”. 

~ 29. To my mind, it would be worthwhile to refer to the previous 
enactment, viz., The Calcutta Municipal Act (III of 1923) in respect 
of the Chapter on Taxation and the provisions for the imposition of 
consolidated rate. It would also be worthwhile to set out section 127 of 
the said Act of 1923 which is equivalent of section 168 of the Act of 1951 
though the language has been differently worded. The said section 127 
of the said previous enactment of 1923 is set out as follows :— 

“Assessment of lands and buildings to the consolidated rate. 


127. Annuak value of land or buildings how to be ascertained.—For 
the purpose of assessing land and buildings to the consolidated rate,— 


(a) the annual value of land, and the annual value of any buil- 
ding erected for letting purposes or ordinarily let, shall be deemed to 
be the gross annual rent at which the land or building might at the 
time of assessment reasonably be expected to let from year to year, 
less, in the case of a building, an allowance of ten per cent. for the 
cost of repairs and for all other expenses necessary to maintain the 
building in a state to command such gross rent; and 

(b) the annual value of any building not erected for letting pur- 
poses and not ordinarily let shall be deemed to be five per cent. on the 
sum obtained by adding the estimated present cost of erecting the 
building, less a reasonable amount to be deducted on account of 
depreciation (if any), to the estimated present value of the land valued 
with the building as part of the same premises. . 
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Provided as follows :— 

(i) the annual value of a bustee shall be deemed to be the gross 
annual rent at which the land contained within it, exeluding the lands 
which have been left vacant for the purposes of any bustee street 
prescribed in or under a standard plan approved by the Corporation 
under Chapter XXII, might reasonably be expected to let from year to 
year, plus the gross annual rent at which the huts erected thereon might 
reasonably be expected to let from year to year, after deducting there- 
from the rent of the land and an allowance of ten percent. for the 
cost of repairs and for all expenses necessary to maintain such huts 
in a state to command such gross rent ; 


(ii) in calculating the value of any land or building under this 
section, the value of any machinery on such land or in such building 
shall be excluded, but all fixtures including lifts and electric and other 
fittings which add to the convenience of the building shall be valued, 
subject in the case of lift to such deduction from the valuation, as the 
Executive Officer may think proper, on account of the cost of repairs 
to, maintenance of, and attendance on, such lift ; 


(iii) if in the case of a building valued under clause (b), the 
annual value of which does not exceed five hundred rupees, any excep- 
tional circumstances exist which render a valuation of five per cent. 
on the cost of erecting the building less depreciation, excessive, a 
lower percentage may be taken ; 

(iv) When any building has been valued at a special percentage 
taken under proviso (iii), it may be re-valued at any time after the ex- 
ceptional circumstances referred to in that proviso have ceased to 
exist.” 

30. Jt would appear that the said section 127 provides for two 
classes of buildings for the purpose of assessment to tax viz. (a) building 
not erected for letting purposes or ordinarily let amd (b) building not 
erected for letting purposes and not ordinarily let. In respect of such 
building erected for letting purposes or ordinarily let the annual value . 
thereof would be deemed to be the gross annual rent at which such 
building might reasonably be expected to let from year to year at the time 
of assessment less an allowance of ten per cent; butin respect of any 
building not erected for letting purposes and not ordinarily let the 
annual value would be deemed to be five per cent on the sum obtained 
by adding the estimated present cost of erecting the building, less the 
deduction as provided thereunder. 

31. It is to be borne in mind that The Calcutta Municipal Act, 1951 
is an Act to amend and consolidate the Municipal Law which existed by 
the enactment of 1923. By this Act the said Act of 1923 no doubt was 
repealed but the provisions of the old Act were incorporated in the new 
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Act. Under those circumstances the provisions of the old Act of 1923 
can be looked into for the purpose of interpreting the provisions of the 
new Act. The object of the new Act is to reproduce the law as it stood 
before. The presumption is that the Parliament does not intend to alter the 
existing law. It follows therefore that the words of the two statutes would 
bear the same meaning and, accordingly, the earlier decisions on the earlier 
statutes would bea special guide and can be followed and applied in 
respeot of the new provisions wherever they would be applicable. It would 
be noticed that in the previous enactment the Taxation Chapter was put un- 
der Chapter X, of the Calcutta Municipal Act of 1923 but in the new Act 
of 1951 it is the Chapter XI. Otherwise the main caption of the chapter and 
the heading immediately preceding section 127 of the old Act and section 
168 of the new Act are the same in all respects. At page 21 of Maxwell on 
The Interpretation of Statutes, 12th edition it is provided as follows : 

“In the construction of a consolidated Act, the presumptien that 
Parliament does not intend to alter the existing law applies with parti- 
cular force. For the object of the Act was merely to ‘reproduce the 
law as it stood before.’ And there is a further, perhaps less persuasive, 
presumption that the words used in the consolidating Act bear the 
same meaning as that which they had at the time the enactments con- 
solidated were passed.” 

Under those circumstances, it is argued that the decision in (2) 
Royal Asiatic Society v. Corporation of Calcutta, should be followed 
and the principles laid down therein should be applied in this case, 
more so, because in this matter there is a clause in the lease to the effect 
that the lessee is prohibited from sub-letting and in case of valuation of 
such a clause the lessee would incur forfeiture of the lease provides that 
the lessee must make the construction of a building by spending a sum 
not Jess than Rs. 50,000/- and the lessee would have the option to 
purchase the premises as in Royal Asiatic case (supra). 

32. It would appear that the language used in section 127 of the 
Act of 1923 creates no difficulty at all and on the basis of the said pro- 
visions the assessment could be made without any difficulty whatsoever. 
It would further appear that the language used in section 168 of the 
Act of 1951 is not so easy to understand asin the old Act although it 
would seem that the legislature in enacting section 168 of the Act of 1951 
intended that the assessment of land and buildings to the consolidated 
rate should be substantially on the same principle, as before excepting 
that the broad classification of the said two classes of buildings for the 
purposes of assessment was to be withdrawn by the Act of 1951. Under 
the present section 168 the gross annual rent as provided under sub- 
section (1) would be the basis of the assessment and in case the land or 
building is not ordinarily let or such gross annual rent cannot be easily 
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estimated then by a legal fiction the gross annual rent has to be fixed with 
the help of the deeming clause as provided in sub-sections (2) and (3) 
by valuing the property at five per cent of the value of the building in 
the manner as provided under sub-sections (2) and (3). In case of sub- 
section (3) the valuation of the land or building would be the basis 
under two cireumstanees, viz., that such land or building must not be 
such which are ordinarily let and the gross annual rent of such land or 
building cannot be easily estimated. It follows, therefore, that if the 
gross annual rent of such land or building though not ordinarily let can 
be easily estimated then such gross annual rent would be estimated by 
applying the method as provided in sub-section (1) and on the basis 
of such gross annual rent the annual value of such land or building 
would be arrived at and on that basis the consolidated rate would be 
assessed. In such event, even though the said lands or buildings are 
not ordinarily let yet the valuation would be on the basis of gross ann- 
wal rent. It is only when such land or building which is not ordinarily 
Jet cannot be easily estimated then the legislature intended that the esti- 
mate of such gross annual rent would be on the basis of five per cent of 
the value of the building obtained in the manner as provided in sub- 
section (3). Accordingly, it must be the intention of the legislature that 
the easier of the two methods has to be adopted. 

33, That brings us to the question as to what is meant by the 
expressions “not ordinarily let” and “cannot be easily estimated” as 
used in sub-section (3) of Sec. 168 of the Act. The expression “not 
ordinarily let” finds place also in the old Act of 1923. In the old statue 
under section 127 the said expression has been used along with the ex- 
pression “any building not erected for letting purposes”, which would 
necessarily mean that until the building is let out or intended to be let 
out it will be taken to have been erected for his own use and occupa- 
tion. The said expression would also signify that the nature and cha- 
racter of user of such buildings is such that in the usual and 
ordinary course it is not easily possible to estimate the gross annual rent 
even with the help of deeming clause as provided in sub-section (1). 
After taking into consideration all these factors it would seem that the 
factory building or a cold storage building would comply with the requi- 
yement as provided in sub-section (3) and the assessment thereof 
would be on the basis of five per cent value of the building which valua- 
tion would be arrived at as provided in sub-section (3) thereof. 

34, To my mind, if the old Act had been in force, a building of 
the cold storage type with cold storage apparatus anzexed to it would 
have clearly come within the meaning of sub-section (b) of section 127 
of the Act of 1923. Under that sub-section it would have been sufficient 
if the etection of the building was not for letting purposes and the charae- 
ier of the building was such that the same would not be ordinarily let as 
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is understood in the common parlance. In such a case the premises 
would be valued at five per cent by land and building method as provided 
thereunder to arrive at the annual value of the building but unlike 
the provisions of sub-section (3) of section 168 of the present Act 
it need not be the gross annual rent or deemed to be so for the 
purpose of assessment thereof. The substantial difference which has been 
made in the present Act is in respect of the valuation arrived at by 
following the method as provided under sub-section (3) of section 168. 
What is to be arrived at is the gross annual rent of the building as pro- 
vided under sub-section (1) because under any circumstances the annual 
value of any land or building must be on the basis of gross annual rent; 
and that is why the expression “cannot be easily estsmated” has been 
provided under sub-section (3). The legislature thought it fit that even 
by applying the statutory fiction it would not be always possible to arrive 
at the gross annual rent. By using the expression “easily” in the expre- 
ssion “cannot be easily estimated” the legislature puta caution on the 
authority concerned not to strain itself unnecessarily in a matter where 
there would be difficulty in arriving at the gross annual rental under 
sub-section (1). Under such circumstances, provision of sub-section (3) 
has been enacted by providing easier method of valuation. It should 
not be the consideration of the authorities concerned as to which of the 
two provisions would fetch more taxes to the Corporation, but the con- 
sideration should be as to which of the two methods would be more 
easily applied in the facts and circumstanses of each case. 

35. The authority concerned in this case has misdirected itself by 
taking into consideration a fact to the effect that the floor space of the 
cold storage is let out to various constituents and, therefore, the building 
can be reasonably expected to let from year to year. This is clearly a 
wrong approach to the matter. Assuming that the cold storage lets out 
the floor space instead of giving it on hire asa bailor, in such event, it 
is not the building as such or the part thereof which is let out but the 
letting out carries with it various other things, e. g., the cold storage 
apparatus, the maintenance thereof, the electricity charges, the establish- 
ment and several other things. The gross annual rent which is to be 
found out under sub-section (1) is in respect of the land and building 
as such only. If something else would be attached to it, such as, 

` lifts or electric motor pump etc. the same would have to be taken into 
consideration separately along with the land and building and then the 
gross annual rent has to be arrived at to make the assessment on the 
annual value. The allowance of ten percent for the purpose of re- 
pairs and for all other expenses necessary to maintain the building in 
the same state to command such gross rent would have to be deducted 
from the gross annual rent to arrive at the annual value of any land or 
building and on the basis of such annual value, the consolidated rate 
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has to be assessed. It would seem clear that even though the valua- 
tion is made on the basis of the method as provided under sub-section 
(3) what is to be found out thereunder is only the gross annual rent by 
_applying the statutory fiction ; but to arrive at the annual value for 
the purpose of assessment the allowance as provided under sub-section 
(1) have to be deducted. , 

36. Then again, a further question which comes wp for con- 
sideration is whether only ten per cent is the total allowance that is 
provided uuder sub-section (1); whether such allowance would cover 
both repairs and all other expenses Or whether the said ten per cent. 
would relate only to the cost of repairs but in respect of other expenses the 
same would have to be allowed after the same would be found necessary to 
maintain the building in such a state so as to command such gross rent. 
Take for instance, a case where an entire three storeyed big building is 
let out toa tenant. In sucha case apart from the question of repairs 
the landlord usually would not have to incur any other expenses to keep 
the said property in the same tenantable state as he would be liable to 
incur if the said premises are let out to differeat tenants occupying different 
parts of the premises. In such event, it might be necessary to keep care- 
takers, to provide for lifts, electricity motor pump for supplying water 
and sweepers, machine men and some such employees. For providing 
such amenities in the said premises ths proportionate rent of each flat 
would necessarily be higher than what it would have fetched if no suck 
amenities had been provided there. Under such circumstances, obviously. 
Where the character and nature of the building would be such as 
deseribed above, the expenses involved in getting such proportionate 
higher rents would necessarily have to be taken into consideration 
in order that in future also the szid respective portions might be let out 
to earn such highér gross annual reatal. Accordingly, it would seem that 
the legislature intended that the ten per cent amount should relate to 
repairs only but in cases any ether expenses would be involved if the 
some are to be found necessary to be incurred to maintain the buildi- 
ng in the same state to command such gross rent then the same would 
have to be allowed and thereafter the annual value of the building 
would have to be arrived at for the purpose of assessment to consoli- 
cated rate 

37. Take for instance, a very simple case where two adjacent buil- 
dings with separate municipal numbers are let out to two different tenants 
and each such building consists of same number of flats. One of them 
is fully airconditioned and the other is not. Under such circumstances 
_the airconditioned building would fetch more rent than the one which 
is not air-conditioned. If the gross rental alone, less the ten per cent 
amount is taken to be the annual value then the assessment to consolida- 
ted rate would differ. To this extent the air-conditioned premises would 
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be assessed at a higher annual value and the other one would be assessed 
at a lower annual value. Under such circumstances, was it the intention 
‘of the legislature that the landlord should pay more taxes for the air- 
conditioned premises than the other which is not provided with such 
amenities. Would it not sound absurd if the assessment in respect of 
the same type of building would be differently made ? 

‘38. The additional rental that is being derived from the aircon- 
ditioned premises is because of the investment made by the landlord in 
providing the said airconditioning plant, machinery and apparatus. The 
gross rental without deductions would contain therein the depreciation 
value, the cost of maintenance of the said air conditioning apparatus, 
plant and machinery the cost of electricity, to be consumed to keep it 
in working condition the cost of labour and several other things to 
account for the difference in the gross rental. Is it the intention of the 
legislature that the gross annual rental as provided under sub-sec- 
tion (1) would mean the entire gross annual rent without the deduc- 
tions as discussed above? To my mind, that was never the intention 
of the legislature in enacting sub-section (1) of section 168. In any 
event the decided cases on this point would not support such a view. 

39. Ihave been supported by the Division Bench judgment of this 
Court in the case of (1) Corporation of Caléutta v. India Exchange Ltd., 
reported in 69 CWN 237. In that case the Division Bench of this Court 
considered the question as to how the annual value of a building would 
be determined under sub-sections (1) of section 168 of the Calcutta 
Municipal Act (XXXIII of 1951). That case came up to the Division 
Bench of this Court by way of an appeal against an order passed in :n 
appeal under section 183 of the Calcutta Municipal Act 1951 by a Judge 
of the Small Causes Court at Calcutta. The principle decided in the 
said case would apply to the case before me and particularly the inter- 
pretation of sub-section (1) and (4) (ii) of section 168 are binding on 
this Court. There also on behalf of the Corporation it was submitted 
that the deduction of the ten per cent amount covered all deductions 
on account of expenses necessary to maintain the building in a state to 
command the gross rent. It is to be noticed that in that case the Division 
Bench did not proceed on the basis of clause (ii) of sub-section (4) of 
section 168 wherein the expenses for lift had been separately provided. 
The Division Bench has observed that the said clause (2) has no applica- 
tion because that is applicable if valuation has to be made under sub- 
section (3) but in the case of sub-section (1) the said provision of 
clause (iv) of sub-section (4) would not apply. The case before the 
Division Bench was decided under sub-section (1) and on that basis the 
Division Bench at page 240 held as follows :— 

“The question is how should the gross value under the English Act 

or the gross annual rent under section 168 (1) of the Act are to be 
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found, that is, whether the gross value or the gross annual rent would 
represent the total sum paid by the tenants or the total sum paid by 
the tenants less an amount towards payment for the services and 
amenities provided by the landlord. The Court of appeal in Bell 
Property’s case has held that the gross value should be taken to be 
the gross sum payable by the tenant less an amount towards payment 
for service and amenities On similar principles, the gross annual 
rent should also mean the gross rent payable by the tenant 
less an amount towards payment for services and amenities. We 
hold, therefore, that before the annual value of the building can be 
determined the true gross annual rent should be determined and for 
determining the same, there should be a deduction from the gross 
rent a sum towards payment for the services and amenities provided 
for by the landlord on the facts and circumstances of this case. We 
have no doubt that lifts are one of such services and amenities”, 
40. Mr. Dutt next refers to section 177 of the Calcutta Municipal 
Act 195l and contends that this section provides for giving a notice by 
the Commissioner to the owner or occupier of a building requiring them 
' to furnish certain particulars regarding measurement, rent or the annual 
value of the land or building. It is contended that until such particulars 
are furnished and obtained by the Commissioner, the Commissioner 
would not be ina position to arrive at the gross annual rent, or for 
that purpose, the annual value of such land or building which is required 
under section 168 (1) for the purpose of assessment to the consolidated 
rate. That being the position, it is contended that the giving of notice 
by the Commisssoner is not discretionary but the Commissioner would 
be bound to give such notice under section 177. It follows, therefore 
that the expression “may” in sub-section (1) must be read as “shall”. 
41. To my mind, Mr. Dutt’s argument on this point cannot be 
accepted inasmuch as in this Chapter the legislature has been particularly 
careful to use the expressions “may” or “‘shall’’, as the case may be to 
signify its real intention. There is sufficient reason to use the expression 
“may” in sub-section (1) of section 177 inasmuch as the Commissioner 
might be in a position to ascertain the particulars required thereunder by 
employing its own Inspector but it is only when the same would not be 
adequate or faithful that the Commissioner might feel the necessity of 
giving a notice to tequire such particulars to be furnished. But once such 
a notice is given the owner or occupier shall be bound to comply with 
the same. The reading of the sub-section in the section asa whole 
would make that sense quite clear. Moreover, it would seem that the 
expression “may” has been used to give a discretion to the Commissioner 
inasmuch as it may be possible for the Commissioner to ascertain the 
particulars of a premises by sending its own inspectors. By such process 
the allowable deductions to be givenin respect of a property, if so 
required to be given, could be ascertained. 
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42. Mr. Dutt has argued that the Corporation has proceeded on the 
rental basis without any material before them and as such the entire 
assessment order was an order without jurisdiction and was a nullity. 
Mr. Mallick, on the other hand, has contended that in the present case 
the Corporation has acted within the scope of its authority. It wasa 
question of fact that the Corporation has rightly or wrongly exercised its 
jurisdiction in deciding it and as such the Writ Court should not interfere 
with it. Mr. Dutt has contended that the previous orders for assessment 
have been passed in contravention of sections 172, 177 and 182 of the 
Calcutta Municipal Act and such orders accordingly have become bad; 
Without jurisdietion and nullity, - 


43. Mr. Dutt has next argued that if the order is nullity then 
delay was not a factor to be considered. Mr. Dutt has referred to a Beach 
decision of this Court in the case of (3) Jabbalpore Electric Supply’ Co. 
Ltd. v. The Madhya Pradesh Electricity Board and others, reported in 
AIR 1974 Cal. 309 where it has been held that the question of delay 
considerably loses its significance in case_ Where the impugned order is 
void and not merely voidable. In such a case there is no need for an 
order of the Court to set it aside, though it is sometimes convenient for 
the Court to declare it to be so. Mr. Mallick, on the other hand, points out 
that in the facts of that case a series of orders were sought to be challen- 
ged. The last of which was passed about a month before the application 
under Article 226 was made. In that case the Division Bench observed 
at page 311 as follows :— 


“In a case of this nature when there is no delay in challenging 
the last of a series of orders the fact that the earlier orders were not 
challenged in time, should not ordinarily deprive a petitioner of its 
rights under article 226 of the Constitution”. 


The observations relating to delay were made on the basis of such facts. 
Mr. Dutt contends that in this case the Corporation itself went into 
slumber for long 11 years by not disposing of the petition filed by the 
petitioner on 12th July, 1965. In paragraph 8(1) of the affidavit-in- 
opposition the Corporation has admitted the position that the same is still 
now pending. That being the position the Corporation should not be 
allowed to take the point of delay. in making this application. Mr. 
Mallick, on the other hand, points out that in this case the Igst_ order 
was passed on 28th March, 1963 and the previous orders were passed on 
Ist May, 1961, 12th March, 1959 and 15th November, 1955 and each one 
of them is an independent order and not orders passed serially. In the 
case of (4) M/s. Tilokchand Motichand and others v. H. B. Munshi 
Commissioner of Sales Tax, Bombay and another, reported in AIR 1970 
SC 898 the majority view of the Supreme Court was that the petitioner 
could not take advantage of the Supreme Court decision after lapse of 
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a number of years. It was no ground that he had no knowledge of the 
statute being struck down by the: Supreme Court and for that reason 
the party concerned could not pursue its remedy since the law would 
presume that he knew the exact ground of unconstitutionality. Having 
set the machinery of law in motion he could not abandon it to resume it 
after a lapse of several years. The Supreme Court also considered that 
in that case there was no question of mistake of law entitling the peti- 
tioner to invoke the nullity of the article in the Limitation Act. At 
page 902 the Supreme Court observes :— 


“The party aggrieved must move the Court at the earliest possible 


time and explain satisfactorily all semblance of delay. I am not, 


indicating any period which may be regarded as the ultimate limit of 
action for that would be taking upon myself legislative functions. 
In England a period of 6 months has been provided statutorily, but 
that could be because there is no guaranteed remedy and the matter is 
one entirely of discretion. In India I will only say that each case 
will have to be considered onits own facts. Where there is appear- 
ance of avoidable delay and this delay affects the merits of the claim, 
this Court will consider it and in a proper case hold the party disen- 
titled to invoke the extraordinary jurisdiction”. 

44. It is argued that when a prima facie case for investigation has 
to be made out in the writ petition, and the dismissal of the case is not 
warranted in the facts and circumstances of the case, the Court should 
not throw out a writ application and dismiss it in limini without laying 
down the law which is being misapplied by the authorities concerned. I 
should think that, in the facts and circumstances of this case, this petition 
should not be thrown out in limini on the ground of delay in as much as 
important points concerning the public at large is involved in this case. 

45, Itis further contended that even if it be held that section 168 
(1) will apply yet it is to be considered, 

(a) whether notice under section 177 has to be complied with ; 

(b) whether it is true gross annual rent which is to be taken as 
the basis for the purpose of fixing the annual value under section 
168 (1) ; 

(c) whether statutory rules of natural justice have been complied 
with or not ; 

(4) whether the intermediate valuation under section 172(2) clause 
(c) was warranted by the taxing authority as stated in paragraphs 57,58 
and 59 of the petition and so on. The connected paragraph in the 
affidavit-in-opposition is paragraph 28 but nothing, stated in the said 
paragraph in the petition have been denied by the said paragraph 28 
of the affidavit-in-opposition. It has been stated that since 1951 there 
has been no construction and after 1957 and prior to May 1972 there 


a) 
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had not been any physical inspection of the premises. This averment 
also has not been denied in paragraph 28 of the affidavit-in-opposition. 
The further questions to be considered are, 

(e) whether such intermediate valuation, as in paragraph 8(f} and 
paragraph 8(g) of the affidavit-in-opposition, stood la psed with the 
expity of the first statutory general valuation on the expiry of four 
quarters of 1961-62 in view of section 172(4) read with section 172(2) of 
the Act ; 

(f) whether the purported general valuation dated Ist May, 1961 
as mentioned in paragraph 8(h) of the affidavit-in-opposition could be 
kept alive for the purpose of tax beyond the statutory period of time 
and whether the scheme of the Act permits of such a procedure ; 

(g) whether under the scheme of the Act it is permissible to keep 
the hearing and the determination of the petition to valuation pending 
sine die ; : 

(h) in view of the contradictions between paragraph 8(h) and 
paragraph 25 of the affidavit-in-opposition whether the purported 
general revaluation as mentioned in paragraph 8(h) of the affidavit-in- 
opposition can be sustained; and 


(i) whether a fresh hearing is called for in view of the written 
promise given by the Corporation as contained in annexure “C” to 
the petition being the letter dated October 24th, 1975. 


46. As stated hereinabove the Corporation proceeds on the basis 
that the petitioner has been letting out Spaces which means letting out 
part of the premises and on that basis the Corporation asserts that this 
is not such a premises which are not ordinarily let. In other words, it is 
such a premises which are ordinarily let and as such the gross annual rent 
can be ascertained by applying the statutory fiction. 


47. In my opinion, this argument is not sound and must be rejected. 
When a cold storage space is allowed to be used by the owner to the 
customers, the spaee is not let out. Under the West Bengal Cold Storage 
(Licensing and Regulation) Act, 1966, the expression ‘cold storage’ has 
been defined to mean an enclosed chamber insulated in the prescribed 
manner and mechanically cooled by refrigeration machinery to provide 
refrigerated condition to things stored therein but does not include refri- 
getated cabinets and chilling plants having capacity of less than 28.3168 
cubic metres. It would appear from the said Act that the relationship 
becomes that of a hirer and a licensee and the said expression “hirer” 
and “licensee” have been defined in the said Act. The expression ‘hirer’ 
has been defined to mean a person who hires on payment of the prescri- 
bed charges, space in a cold storage for storing agricultural produce 
and enters into a contract or agreement with the licensee for the 
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purpose. In respect of storing such produce the licensee is obliged to 
issue the cold storage receipt inthe prescribed form and the same is 
transferable by endorsement and “delivery and the same would entitle any 
lawful holder thereof to receive the agricultural produce specified in that, 
as if he were the original hirer. These are the special characteristics of a 
cold storage as defined under the said Act and the same are entirely diffe- 
rent from the concept of letting out the premises. A rent receipt is never 
granted in respect of a cold storage and the cold storage receipt unlike a 
receipt is negotiable and passes from hand to hand. I have already obs- 
erved that there is no allegation to sub-letting of any part of the premises 
in the affidavit-in-opposition heroin nor has the superior landlord ever 
made any such allegation in course of the litigation which are going on 
from time to time with him. I have further observed that under the terms 
of the lease with the superior landlord the petitioner has been prohibited 
from letting out any part of the premises and ifthe petitioner would 
commit breach thereof, the lease would be liable to be forfeited on that 
ground. 

48. To my mind, the expression “not ordinarily let” has to be given 
a commercial meaning when applied in relation to a factory and ifsuch a 
meaning is given to the said expression no violence would be done to the 
statute being the said Calcutta Municipal Act, 1951. The expressions ‘buil- 
ding’ and ‘building of the warehouse class’ have been separately defined and 
the definition of ‘building’ and the ‘building of the warehouse class’ incl- 
udes be within it a factory ; and a factory of the cold storage type cannot 
considered as a premises which are ordinarily let. Accordingly, it must 
be held that the expression ‘not ordinarily let’ must be interpreted to apply 
to a factory and it must further be held that in the facts and circumsta- 
nces of this case, its rent cannot be easily estimated. In this case as already 
mentioned when the special assessment notice was served on the petitioner 
under section 180 of the Calcutta Municipal Act, 1951 by its letter dated 
12th June,1965 making an assessment at Rs. 52,380/- as the annual value of 
the said premises from second quarter 1965-66 the petitioner filed objec- 
tion thereto but uptill no hearing has taken place in respect of such obje- 
ction. If that be the position since the Corporation has failed to prove 
how such assessment had taken place, all assessments made subsequent 
thereto must be held to be provisional because the same would be depen- 
dent on the said objection case filed in respect of the special notice dated 
12th June, 1965. Moreover the Corporation has failed miserably to explein 
how the valuation was enhanced to Rs. 18,360/- and tax assessed at the 
rate of Rs. 539.33 per quarter for each share although the said prior 
objection case is still pending. To my mind, the Corporation cannot take 
advantage of its own laches in not disposing of the said objection case 
and by keeping the same pending till date. It would seem that the respo- 
ndent Corporation had been acting in the arbitrary manner without 
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complying with the provisions of the statute in respect of making assess- 
ment from time to time since suck objection as aforesaid had been filed. 
It is difficult to appreciate how the sum-of Rs. 4850/- per month was 
arrived at as the monthly rental of the said premises without any inspec- 
tion by the inspectors or assessors of the Corporation of Calcutta since 
May, 1972. Iz is also difficult to appreciate how the assessment could be 
final from the second quarter, 1966 and the annual value be,arrived at a 
sum of Rs. 33,430/- on 28th February, 1971 although no hearing took 


place till date in respect of the objection filed pursuant to the said notice 
dated 12th June, 1965. 


49. That being the position, the petitioner is entitled to relief. In 
the facts and circumstances of this case the question of delay is imm- 
aterial because the Corporation of Calcutta is likewise guilty of gross 
delay in disposing of this objection matter which was filed pursuant 
to notice dated 12th June, 1965. Furthermore, {do not think that in 
the facts and circumstances of this case the Court would be justified in 
dismissing this application on the ground of suppression of material 
facts and not to’ go into the said question after the matter has been 
heard in details for several days. The matter is of public importance 
inasmuch as the principle that is being followed by the Corporation of 
Calcutta so, long is not the correct principle and the Corporation is re- 
quired to act in accordance with law and as indicated hereinabove. 


50. Mr. Mallick appearing on behalf of the Corporation of Cal- 
cutta has referred to the provisions of sections 183({1) and 183(3) of the 
Calcutta Municipal Act, 1951. Mr. Mallick contends that the alterna- 
tive remedy as provided thereunder should be pursued instead of allow- 
ing the petitioner to come before this Court in this manner. Mr. Dutt 
contends that the matter involves the interpretation of the. Constitution of 
India which the Small Causes Court is not competent to entertain. 
Substantial questions are involved in this matter and the same affects 
the citizens of India in general. Even assuming the matter had been 
initiated before the Small Causes Court the same would have been, in any 
event, needed to be got transferred to this Court because the Small 
Causes Court would not have power to interpret the statute. The matter 
is of first impression and relates to taxation. The matter involves ques- 
tion as to now the industrial premises is to be valued for the purpose of 
assessment of the annual value. In this writ petition the petitioner has 
asked for mandamus for hearing the pending objection according to law. 
Such remedy was not available before the Small Causes Court. More- 
over, this is not a matter where an assessment has not been correctly 
arrived at. It is a matter involving the question as to whether the Cor- 
poration had been exercising its jurisdiction properly or not in the 
matter of assessment of a business premises of the type ef a cold storage. 
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That being the position, in my opinion, the question of pursuing the 
alternative remedy in this case does not arise. If the taxing authority 
has exceeded its jurisdiction then the alternative remedy as provided 
can not be insisted upon to be pursued by the tax-payer. In such a case 
the petition under article 226 of the Constitution would be entertained 
notwithstanding the existence of such alternative remedy. 

31. That being the position, the Rule herein must be made ab- 
solute and the Corporation is required to act in accordance with law by 
giving a hearing in respect of the objection filed pursuant to the special 
notice under section 180 of the Calcutta Municipal Act, 1951 dated 12th 
June, 1965. In respect of the said objection matter the Corporation of 
Calcutta has to proceed under section 168(3) in respect of the petitioner 
company and to arrive at the annual value after giving necessary deduc- 
tions regarding the cost of maintenance of the said plant, machinery and 
implements and the cost of maintenance of the said cold storage in accor- 
dance with law. This will not entitle the petitioner to ask for re-opening 
of assessment for any period which is prior to the period mentioned in 
the notice dated 12th June, 1965. The Corporation is directed to give 
credit to the petitioner in respect of all amounts alredy paid since the 
period subsequent to the period covered by the said notice dated 12th June, 
1965 in making such assessment and to realise the excess amount, if any, 
86 to be found due orto refund, if any amount in excess of the amount 
due has been recovered. 


“Let the necessary writs issue. In the facts and circumstances of 
this ease there will be no order as to costs. 
$ P.M. 


{ CONSTITUTIONAL WRIT JURISDICTION ]j 
Before Mr. Justice Amiya Kumar Mookerji 
Decision : February 10, 1977 
Dr. Suniti Kumar Chatterjee, National Professor & Ors. Petitioners 
Versus 

University of Calcutta & Ors. oi ... Respondents” 

Calcutta University First Ordinances 1966— Ord. Si- Voinporaty tak- 
iag over of management of college or institution—Satisfaction of Syndicate 
for taking steps under—Enquiry, if always necessary—Exercise of powers 
for dissolving Governing Body and appointing Administrator—Directive for 
proguction of documents—Non-compliance of demand-—Effect thereof. 

On 14.9.76, the Inspector of Colleges in pursuance of a resolution of 
the Syndicate issued a directive to the secretary of the colleges to produce 

*In re: National Professor, Dr. Suniti Kr. Chatterjee 
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within 3 days of receipt, certain books and papers before the Vice Chan- 
cellor. Against the said directive a Rule nisi was obtained and there 
was an order of interim injunction fora limited period upto 15.11.76. 
On 24.12.76 a notice was issued by the Inspector of Colleges to the 
petitioners calling upon them to show cause why appropriate steps 
should not be taken under Ordinance 64(2) of the Calcutta University 
First Ordinances 1966. No reply tothe said show cause notice was 
given by the college authorities, consequently the Vice-Chancellor by 
an order dated 7.1.77 dissolved the Governing Body of the three colleges 
and appointed an Administrator. A rule nisi was obtained against the 
order dated 7.1.77. 


HELD: It is not necessary that in every case, an enquiry should 
be held for the satisfaction of the Syndicate before it takes action under 
Ordinance 64. Enquiry ‘apart, the Syndicate is quite competent to issue 
appropriate directives provided ample materials are there before the Syndi- 
cate. In the instant case, such materials were there which disclosed that 
the affairs of the colleges were not being managed properly. In such 
circumstances the Syndicate may exercise its powers under clause 1(b) of 
Ordinance 64, for the purpose of issuing such directions as it may think fit and 
proper. So far as the present case is concerned, the University had exer- 
cised its powers rightly; there was no illegal assumption of jurisdiction nor 
was there any illegal exercise of powers by the authority concerned 
in dissolving the Governing Body of the three colleges and in appointing 
the Administrator and in issuing directives for production of the documents. 


Bikash Chandra Sen, Bhagabati Prosad Banerjee and 


Lakshi Kr. Gupta ‘ink is vei wed for the Petitioners 
D. K. De and S. N. Bhunia aes wes .. for the Respondents 1 to 4 
Tapendra Nath Basu vi .. for the Respondent no. 6 
Mukul Gopal Mukherjee, AURREI dea in Person 


Somnath Chatterjee and Mohitosh Majumdar for the Added Respondents 
The judgment ef the Court was as follows :— 


This Rule is directed against an order of the Vice-Chancellor, Uni- 
versity of Calcutta, dated 7.177 dissolving the governing body of the 
three colleges, Surendranath College (Day), Surendranath Evening College 
and Sutendranath College for Women, and appointing Mr. Mukul Gopal 
Mukherjee as the Administrator of the said three colleges. 

2. On 2nd, 3rd and 4th January, 1974, the Inspector of Colleges 
inspected the three colleges and on 3. 4.75 the reports were submitted. 
On 27.8.75 the Inspector of Colleges wrote to the college authorities 
enclosing reports and questionnaires. Thereafter on 13.12.75 detailed 
replies were given by the Secretary of the College Council to the Inspector 
of Colleges. On 17.3.76 there was a meeting of the College Committee 
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of the University. it considered the inspection reports for the second 
time and it requested the Syndicate to arrange for another inspection of 
the colleges at an early date. The Colleges were asked to keep 10 docu- 
ments and books ready for inspection. On 11.8.76 as directed by the 
Pro-Vice Chancellor for Academic Affairs the Inspector of Colleges wrote 
to the Secretary of the colleges to produce or cause to be produced at 
the time of the inspection of the colleges certain documents. In that 
letter it was intimated that a team of Inspectors appointed by the Syndi- 
cate would visit the colleges on 24.8.76 at 12 noon and would continue 
the inspection. On 18.8.76 the Secretary wrote a letter to the Inspector 
of Colleges stating that the President of the Surendranath College 
Council was out of Calcutta and the matter could not be taken up for 
proper consideration until he returned. In the meantime the Inspector 
of Colleges was requested to send the resolution of the Syndicate. In 


reply to the said letter of the Secretary, on 23.8.76 the Inspector of |. 


Colleges informed that the inspection would be held on 1.9.76 instead of -. 
24,8.76 as it was previously scheduled. On 1.9.76 the inspecting team 
was received by the Principal of the said College, who, however, refused 
inspection and/or te show any papers/records etc. and did not allow 
the team to visit the library and labpratories on the ground that he had 
been so instructed by the Secretary of the Surendranath College Council. 
The inspection with respect to other two colleges was also refused. On 
10.9. 76 a resolution was passed by the Syndicate. It resolved as 
follows : 


That the authorities of the Surendranath College, Surendranath Eve- 
ning College and Surendranath College for Women be directed under 
ordinance 64, of the Calcutta University First Ordinance 1966, to 
produce or cause to be produced within three days of the receipt of 
this directives as specified in the notice, dt. 11.8.76 issued by the Ins- 
‘pector of Colleges, under the direction of Pro-Vice Chancellor for 
Academic Affairs on 30.7. 76, books, papers and documents before 
the Vice-Chancellor. i 

Resolved further that the authorities of the said Colleges be 
warned that non-compliance with the above directive may lead to 
serious consequences for which they themselves will singularly be res- 
ponsible. 


Resoived that as there is cause for serious apprehension of gross 
financial, academic and other irregularities in the administration of the 
said Colleges, the Syndicate delegates under section 55-2(b) of the C. 
U. Act, 1966, its powers and duties in connection with the directive 
issued to the said colleges under Chapters [IX and X of the C. U. 
First Ordinances, 1966, with particular reference to Ordinance 64(1) 
and 64(2) to the Vice-Chancellor for prompt action. 
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3. On 14.9.76 the Inspector of Colleges in pursuance of the afore- 
said resolution passed by the Syndicate issued a diréctive to the Secretary, 
Surendranath College to produce within three days from the receipt of 
the said directive certain books, papers and documents before the Vice 
Chancellor. Against the said directive the petitioners moved this Court 
on 17.9.76 and obtained a Rule and an interim order of injunction upto 
15.11.76. Thereafter, on 24.12.76 a show cause notice was issued by the 
Inspector of Colleges calling upon the petitioners to show cause within 
ten days from the date of the receipt of the said show cause notice why 
steps should not be taken against the said colleges under Chapter IX, 
particularly, Ordinance 64(2) of the Calcutta University First Ordinances, 
1966, viz. why the Governing Body of the colleges should not be 
dissolved and the management of the colleges taken over by the Univer- 
sity in such manner as might appear to it to be fit and proper. The 
petitioners, however, did not reply to the said show cause and subse- 
> quently on 7.1.77 the impugned order was passed by which the Govern- 
ing Body of the three colleges was dissolved and an Administrator was 
appointed. 


4. Mr. Sen, appearing on behalf of the petitioners contends that 
the University has got no power to ask for the production of the docu- 
ments referred to in those two notices dated 11.8.76 and 14.9.76. According 
to Mr. Sen under Ordinance 64, Calcutta University First Ordinances, 
1966, there must be a satisfaction of the Syndicate on the basis’ of an en- 
quiry that the colleges failed to maintain proper standards of teaching, or 
the affairs of the colleges are being managed improperly to the detriment 
of the college or institution as an enducational institution, and in such 
a case the Syndicate may issue to the Governing Body of the Colleges 
such directives as it may think proper. In the instant case there was nd 
such enquiry and no material was placed before the Syndicate to come 
to a proper satisfaction as envisaged in Ordinance 64. Moreover, there is 
nothing in the Act or Statule or ‘Ordinance by which the University can 
compel produetion of large number of old documents which ate not at 
all relevant for the annual inspection of the colleges under Ordinance 68. 


5. Section 4 ofthe Act lays down powers of the University. Sec- 
tion 4(10) provides that the University shall have the power to take 
over temporarily the management of any college or institution affilia- 
ted to, or recognised by, the University other than a Government college 
or a Government sponsored college or institution, in order to ensure 
that proper standards of teaching, training or-instruction are maintained 
therein. Section 4(11) also gives power to the University to dissolve the 
Governing Body of any Affiliated, Constituent or Professional College or 
institution, other than a Government College or a Government Sponsored 
College, and, pending the reconstitution of the Governing Body thereof 
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in such manner as may be prescribed, to appoint an Administrator or 
an ad-hoc Governing Body. Under Ordinance 64 it is not at all neces- 
sary in every case that for the purpose of arriving satisfaction of the 
Syndicate, there should be enquiry. Apart from enquiry, the Syndi- 
cate can issue such direetives if there are proper materials before the 
Syndicate. Ihave carefully gone through the previous reports of the 
Inspector of Colleges and I am satisfied from those reports that there 
are ample materials to show that the affairs of the said colleges are 
being managed improperly. So, in my view, under clause 1(b) of 
Ordinance 64, the Syndicate has power to issue such directions as it 
may think fit. It is not disputed that the petitioners did not comply 
with such directioris and did not produce the documents asked for. 
Moreover, when the inspecting team visited the said colleges, the 
Principal of the said colleges did not allow the team to inspect and 
also did not produce any documents or relevant papers for inspection. 
Before dissolving the Governing Body a show cause notice was issued in 
terms of section 64(3). Even then the petitioners did not reply to the 
said show-cause notice and ultimately the Governing Body was dissolved 
and an Administrator appointed. Considering the facts and circumstan- 
ces of the case, in my view, the University has rightly exercised its 
powers and there has been no illegal assumption of powers or jurisdiction 
or illegal exercise of powers in dissolving the Governing Body of the 
said three colleges and appointing an Administrator or issuing direc- 
tives for production of certain documents. Accordingly, this Rule is 
discharged. 
There will be no erder for costs. 
P.R. 


[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Salil Kumar Datta and Mr. Justice 
Hirendra Nath Sen. 
Decision : December 22, 1976 
Nirmala Bala Sen bes sie Site Petitioner , 
Versus 2 
Jatindra Nath Sen 3 a Opposite party* 
Limitation — Application under Ses. 18 of Land Acquisition Act, if bar- 

red —Service of notice under Sec. 12(2) and s. 45(2) and (3), whether 
proper and effective. 

An Award was made in favour of the petitioner along with other 
persons. Challenging the Award, the petitioner filed an application under 
s. 18 of the Land Acquisition Aet. Land Acquisition Officer held that the 
application was time barred. Petitioner then moved the High Court 
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and obtained a Rule. Petitioner’s contention was that she was not pre- 
sent when the Award was made and that she did not receive the notice 
under s. 12(2) of the Land Acquisition Act. 

HELD: Under sub-s. (2) of s. 45 of the Land Acquisition Act, it is 
always desirable whenever practicable that the service of the notice shall 
be made on the person named therein. Sub-section (3) provides that if 
such person cannot be found, service may be made on any adult member 
residing with him, This does not imply that in the event of a casual absence 
of such person, the notice is to be served on any other adult member of the 
family. The use of the word “Cannot”? in sub-s. (3) is of significance 
and it amounts to habitual absence of the person at the recorded address 
and not to a casual absence of such person. In the facts and circumstances 
of the case it appears that the notice was served on the very first attempt 
on the son of the petitioner and this service cannot be considered to be a 
proper service of the notice under s. 12(2) of the Act. In the circums- 
tances the question of limitation of the application under s. 18 of the Land 
Acquisition Act does not arise. 


M. N. Ghosh and Sourendra Prasad Ghosh Si ... for the Petitioner 
S. N. Mukherjee and D. P. Mukherjee dea for the Opposite Party 
P. N. Palit bas oe i a for the State 


The judgment of the Court was as follows :— 


Datta, J.: This Rule is directed against an order of tke Additio- 
nal Land Acquisition Officer dated 28/30. 7. 73 whereby the application 
for reference filed by the petitioner under section 18 of the Land 
Acquisition Act in L. A. Case No. 3 of 1972-73 was held to be time 
barred. It appears that in the above Land Acquisition Case an Award 
was passed in respect of acquisition of various plots of land. 
The Award, as it appears from the record, contained provisions 
for payment to more than 900 persons interested and specific 
amounts were mentioned as payable to such persons. In the application 
for reference which was filed on 6. 12. 72 it was stated that there has been 
joint Award in favour of the petitioner with other persons in respect of 
certain plots even though the said persons were not entitled to any amount 
as they had no right, title or interest in the land acquired.. Schedule of 
the lands was given in respect of which the Award in the above case was 
challenged. The petitioner moved against this order rejecting her appli- 
cation for reference and obtained the instant Rule with a blanket injunc- 
tion restraining the Land Acquisition Officer from making payment: of 
money to the opposite parties till the disposal of the Rule. 

The point for consideration is whether the impugned order holding 
that the application for reference was barred by limitation, is sustainable 
in law. Section 12(2) of the Land Acquisition Act is as follows : 

The Collector shall give immediate notice of his award to such 


552 Nirmala Bala Sen v. Jatindra Nath Sen [19771(1)CLJ 


of the persons interested as are not present personally or r by their 
representatives when the award is made. 
Section 18(1) provides that any person who has not accepted the award 
may, by written application to the Collector require that the matter be 
referred by the Collector for the determination of the court and the 
objection which can be raised, inter alia, is about the person to whom 
the amount is payable or the apportionment of the compensation amongst 
the persons interested. 
Sub-section (2) is as follows :— 

“The application shall state the grounds on which the objection 
to the award is taken : : 

Provided that every such application shall be made, — 

(a) if the- person making the application was present or 
represeted before the Collector at the time when he made his award 
within six weeks from the date of the Collector’s award ; 

(b) in other cases, within six weeks from the receipt of the 
notice from the Collector under section 12, sub-section (2), or with- 
in six months from the aoa of the Collector’ s Award, whichever 
period-shall first expire”. 

“Section 45 provides the mode of service of notices in the following manner : 

(1) Service of any notice under this Act shall be made by deli- 
vering or tendering a copy thereof signed, in the case of a notice 
under section 4, by the officer therein mentioned, and, in the case of 
any other notice, by or by order of the Collector or the Judge. 

(2) Whenever it may be practicable, the service of the notice 
shall be made on the person therein named. 

(3) When such person caanot be found the service may be made 
on any adult male member of his family residing with him; and, if 
no such adult male member can be found, the notice may be served 
by fixing the copy on the outer door of the house in which the per- 
son therein named ordinarily dwells or carries on’ business, or by 
fixing a copy thereof in some conspicuous place in the office of the 
officer aforesaid or of the Collector or in the court-house, and also 
in some conspicuous part of the land to be acquired. 

It may be noted that the last portion of the sub-section (3) is analogous 
to the provisions of Order 5 Rule 20(1) of the Civil -Procedure Code. 

In this case, there is no dispute that the petitioner was not present 
at the time when the Award was made. Of course, it appears from the 
record that steps were taken on her behalf to produce the.relevant docu- 
ments before the Collector prior to the making of the Award in support of 
her claim. But such appearance cannot be accepted as. appearance at 
the time the Collector made his award, for an award is in the nature of 
an offer for acceptance by person interested and their personal presence 
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or presence through representative at the time of making the award is 
essential for acceptance or otherwise of the offer contained in the award. 
There is accordingly no dispute that the petitioner was entitled to a notice 
under section 12(2) of the Act and in fact such notice was sought to be 
served on the petitioner. 


The petitioner states that she did not receive any notice under 
section 12(2) though it appears, it was served on her son. It will be seen 
under sub-section (2) of section 45 that it is always desirable whenever 
practicable that the service of the notice shall be made on the person 
named therein. Sub-section (3) provides that if such person cannct be 
found service may be made on any adult member residing with him. 
This provision, it appears to us, does not imply that in the event of a 
casual absence of the person interested, the notice is to be served on 
any other adult member of the family. The use of the word ‘cannot’ 
in sub-section (3) is of significance and it amounts in our opinion te 
habitual absence of the person interested at the recorded address and not 
to a casual absence of such person. Inthe facts and circumstances of 
the case it would appear that the notice was served on the very first 
attempt on the son of the petitioner and this service cannot be considered 
to bea proper service of the notice under section 12(2) of the Act in 
the context of the discussion indicated above. We accordingly hold that 
in this circumstances, the question of limitation of the application under 
section 18 does not arise and accordingly the Additional Land Acquisition 
Officer comitted error in exercise of jurisdiction in holding that the appli- 
cation for reference was time barred. We, therefore, set aside the im- 
pugned order and hold that the application under section 18 was not 
time barred. We further direct that this application will now be enter- 
tained and considered in accordance with law. It however appears that 
the application under section 18 suffers from lack of material particulars. 
The petitioner will furnish the number of items in the award in respect 
of which reference is sought to be made together with the names of the 
persons concermed against whom the relief is claimed. Such supple- 
mentary statement will be filed by the petitioner within a month from the 
date of arrival of the records at the office of the L. A. Collector and in 
default, the application as originally filed will be dealt with and disposed 
of by the authority cencerned in accordance with law. 

The Rule is accordingly made absolute. There will be no order as 
to costs. 


Re: Application dated 9. 9, 75 
Some of the opposite parties have filed an application dated 9. 9. 75 
asking for release and payment of the amount of compensation to them 
which was restrained by the interim order issued on 14. 8. 73. It is stated 
by the petitioner to this petition that in respect of the award made in 
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their favour, the petitioner in the Rule. was not in any way connected 
nor there was any joint award with her. In this state of affairs there is no 
reason why the interim order in respect of the petitioners of this petition 
should be allowed to stand. We accordingly modify the interim order 
confining it to the persons with whom the petitioner was given a joint 
award in L. A. Case No. 3 of 1972-73. In respect of others the interim 
order will stand vacated. The application is thus disposed of. There 
will be no order as to costs. ` 

Sen, J : [ agree. 

S.P.T. 


[ CIVIL APPELLATE JURISDICTION Í 
Before Mr. Justice Sayasachi Mukharji and Mr. Justice 
Murari Mohan Dutt 
l Decision : April 4, 1977 
Siate of West Bengal & Ors. ss see ... Appellants 
Versus 
Madan Mohan Bag vie eas z ... Respondent” 

Service—Temporary post of government saployos = Termination of 
` service — Extension of employment subject to report of police verificatiom 
—Right to continue in employment—Right to claim extension of service— 
Non-existence of stigma in impugned order. . 

Constitution of India—Article 16—Equality of opportunity relating 
to appointments —Disclosure of report of police verification, when to be 
made and for what purpose—Priaciples of natural justice. 

The writ petitioner was temporarily appointed to a post of Cashier- 
cum-Clerk in the Directorate of Commercial Taxes, Government of West 
Bengal on 11.11.70. By a letter from the Directorate, the petitioner was in- 
formed that his appointment was subject to verification of his character and 
antecedents by police and medical examination by the prescribed medical 
authority. Originally the appointment was for 3 months from the date 
of joining. The petitioner however continued upto 30.7.71. On that date he 
* was informed that his term of employment would not be renewed beyond 
31.7.71 and as such he would not be allowed to work beyond that date. 
Being aggrieved by the said communication dated 30.7.71 the petitioner 
moved a writ application challenging the order of termination anda rule 
nisi was issued. The said rule being made absolute, the State authorities 
preferred a Letters Patent appeal. 

HELD: The post being temporary, the petitioner has no right, statu- 
tory or otherwise, to continue in his employment beyond the period he was 
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allowed to do.- The petitioner has also no right, statutory or Constitutional, 
to claim extension of his employment. The order or the communication 
informing him that his period of service would not be extended from a parti- 
_ cular date, does not contain any stigma. Where there are no express words 
in the order itself which would throw any stigma on the Government. servant 
the Court cannot look into the back ground resulting in the passing of such 
"order in order to discover whether some kind of stigma could be inferred. 
Moreover, in the instant case, there is no question of violation’ of any statu- 
tory or Constitutional right in not extending the period of employment of 
the petitioner. Therefore, no question of setting aside the impugned commu- 
nication arises. 


Article 16 of the Constitution. of India ensures equality of opportunity 
for all citizens relating to employment or appointment to any office under 
the State. The employment involved in the present case is employment under 
the State. State authorities in respect of such public employment must act 
reasonably and not whimsically, must act bonafide, and must act on relevant 
objectivity and not on subjective prejudices, and above all State authorities 
must act in respect of public employment fairly. 


In the instant case, it is indisputable that the decision not to extend 
the appointment of the petitioner was taken on the report of the police veri- 
Jication against the petitioner. There is nothing unreasonable or arbitrary 
for a public authority or State authority to act in the case of public employ- 
ment on the result of police verification. It is also common knowledge 
that in most public employments, report or verification by police is sought 
for and relied upon before making the appointment. But if the verifica- 
tion report is incorrect or based on wrong data or material or is erroneous 
or malafides a person against whom such adverse report is made as a result 
of police verification suffers greatly and his right of equality in public 
employment guaranteed under Article 16 is Jeopardised. Verification must 
be objective. In this case, the report of the police verification merely stated 
that the petitioner was unsuitable for employment under the State Govern- 
ment. The petitioner protests that there is no basis for such report. So 
Sar as the present case is concerned, the report of the police verification is 
not claimed to be a previleged document. It is also not the case of the 
authorities concerned that the disclosure of the report would in any way 
prejudice the interest of the security of the State or would be harmful to the 
Government or the public. That being the position, so Jar as the present 
case is concerned, no prejudice would be caused to the State Government 
if the gist or an extract of the report so far as the same is against the peti- 
tioner is made known and he be given an opportunity to make representation, 
if any, against such report on the basis of objective facts and datas. Such 
a course would be in consonance with the Principles that should be Sollowed 
by public authorities and State authorities in respect of public employment 
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under the law. This will eliminate the possibility of arbitrary report and 
minimise the risk of erroneous reports. 
Cases referred to :— 


(1) I.N Saksena y. State of M. P., AUR 1967 SC 1264 

(2) State of U. P, v. Ram Chandra (1976)2 SLR 859 

(3) State of Behar v. A. K Mukherjee, AIR 1975 SC 192 

(4) Balagopalan.y. State of Kerala, 1964(8) FLR°72 

(5) Kishan Prosad y. Union of India, AIR 1960 Cal 264 

(6) Union of India v. Someswar Banerjee, (1951) 58 CWN 107 


S. B. Mukherji, Junior Standing Counsil, and Suprokash Banerjee 
us ois ... for the appellants 
Arun Prokash Chatterjee and Parimal Das ... for the respondent 


The judgment of the Court was as follows :— 


Mukharji, }.: Madan Mohan Bag, the respondent/petitioner herein 
is a citizen of India. He was temporarily appointed to the post of 
Cashier-cum-Clerk in the Directorate of Commercial Taxes (Entry Tax 
Branch), Government of the West Bengal by the Directorate of Entry 
Tax and Commissioner of Commercial Taxes, West Bengal in the scale of 
Rs. 125-3-140-4-200 plus admissible allowances on the 11th of Novem- 
ber, 1970. This was done by an office order dated 11th of November, 1970. 
On that date the petitioner was given a letter which stated, inter alia, as 
follows—“The appointment to him hereunder is subject to verification of 
his character and antecedents by the police and medical examination of 
his health by the prescribed medical authority”. The appointment was 
originally fora period of three months from the date of joining. The 
respondentfpetitioner, however, continued upto 30th of July, 1971. On 
that date he received the following communication :—“Your term of 
employment will not be renewed beyond 31. 7. 71 and as such you will not 
be allowed to work beyond that date”. In his application to this Court 
under Article 226 of the Constitution the petitioner stated: that he had 
eome to know that the termination of his service had been ordered due 
to adverse police report against him. The petitioner also annexed to his 
petition a letter written to the Additional Director of Entry Taxes, 
West Bengal, in which he stated that as far as he could express he had- 
no political activities and the police also had no charge against him. 
He alleged, further, in that letter that the adverse report might have been 
due to jealousy of some persons. Itappears from the annexure to the 
petition that on 19th of August, 1971 the Additional Director of Entry 
Taxes had written a letter to the Deputy Inspector General of Police by 
which he forwarded the representation made by the petitioner. Being 
aggrieved by the said communication dated 30th July, 1971, the petitioner 
moved an application under Article.226 of the Constitution challenging 
the order of termination and on 17th of March, 1972 a rule nisi was issued 
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by this Court. In the affidavit-in-opposition filed on behalf of the res- 
pondents, State authorities it was stated that the petitioner had worked in 
the employment till the Director considered him unsuitable for employ- 
ment under the Government onthe basis of adverse police report. It was 
further stated that there was no question of termaintion because the peti- 
tioner’s appointment was temporary but there was no further extension 
beyond 31st of July 1971 because the D. I. G., I. B., Wést Bengal returned 
the verification rele of the petitioner with the following remark :—The 
subject is considered unsuitable for employment under Government”. The 
respondents have, further, stated that it was in the aforesaid circumstances 
that the term of appointment was decided not tobe further extended 
and it has been stated that the decision not to extend the term of appoint- 
ment was taken by the Director of Entry Taxes on the basis of the 
police report. The rule came up for hearing before Amiya Kumar 
Mookerji, J. on the 10th of April, 1974. The learned judge was of the 
opinion that as the report of the police had not been made known to the 
petitioner there had been violation of the principles of natural justice. 
Accordingly, the learned Judge directed by the order dated 10th of 
April, 1976 that the adverse report against the petitioner must be shown 
to the petitioner and the petitioner should be given an opportunity to 
make representation against such police report and the learned Judge, 
further, directed that the appointing authority should either renew or 
terminate the petitioner’s term of employment after considering the 
representation of the petitioner. He, further, ordered that the petitioner 
would not be entitled to any salary for the post period but in case the 
petitioner’s appointment was made the same would be considered to be 
a new appointment. The respondent’s State authorities made an appli- 
cation before the learned Judge for clarification and/or modification of the 
order dated lOth of April, 1974. By an order dated 17th of February, 1976 
the learned Judge directed as follows :—“I clarify my order to this extent 
that within three weeks from the date of the order the respondents shall 
deliver relevant extracts of the police report to the petitioner. There- 
after the petitioner shall make a reprsentation on the basis of the Teport 
and on considering the said representation the appointing authority shall 
consider the question of fresh appointment”. Being aggrieved by the 
aforesaid orders the State authorities have filed this appeal. 

2. On behalf of the appellants the learned Junior Standing Counsel 
contended before us that the appointment of the petitioner was temporary. 
The petitioner had no right to continue if the petitioner respondent’s 
appointment had not been extended. It was, further, urged that the order 
not extending the term of the respondent/petitioner did not exfacie contain 
any stigma and therefore the Court was precluded from examining whe- 
ther any punishment had been inflicted upon the respondent/petitioner. 
It was, further, submitted that in case of public employments it wag 


558 State of West Bengal v. Madan Mohan Bag 11977(DCLJ 


common knowledge that police verifications are made and if it is ordered 
that reports of verification should be made known to the party concerned 
then that would throw an impossible burden on the administration. 
© 3. It cannot be disputed that the appointment of the respondent/ 
petitioner was temporary. The petitioner had no right, statutory Or 
otherwise, to continue in his employment beyond the period he was 
allowed to do. It cannot also be disputed that the respondent/petitioner 
had no right, statutory or constitutional, to claim extension of his employ- 
ment. The order or the communication, informing the petitioner that 
his period of service would not be extended as noticed before does not 
contain any stigma. Where there are no express words in the order 
itself which would throw any stigma on the government servant the 
Court cannot look into the background resulting in the passing of such 
order in order to discover whether some kind of stigma could be inferred. 
See the observations of the Supreme Court in the case of (1) Z. N. Saksena 
v. State of M. P , AIR 1967 SC page 1264. Inthe case of (2) State of 
U. P. v. Ram Chandra, (1976)2 Services Law Reporter page 859 the Su- 
preme Court observed that the order to which exception was taken in 
that case was exfacie an order of termination of service simpliciter. It 
did not cast any stigma on the person nor did it visit the person concerned 
with any evil consequences nor was it founded on any misconduct. In 
those circumstances the Supreme Court was of the opinion that the party 
could not invite the court to go into the motive behind the order and 
claim the protection of Article 311(2) of the Constitution. The Supreme 
Court was, further, of the opinion that where there were no express words 
in the impugned order itself which threw any stigma on the government 
servant the court should not delve into secretarial files to discover whe- 
ther some kind of stigma could be inferred on such research. As noticed 
before in this case the impugned communication ex facie docs not con- 
tain any stigma. Furthermore, in this case there is no question of vio- 
lation of any statutory or constitutional right in not extending the 
period of employment of the respondent/petitioner. Therefore no ques- 
tion of setting aside the impugned communication arises. 

4, There is, however, another aspect of the matter. Article 16 of 
the Constitution ensures equality of opportunity for all citizens relating 
to employment or appointment to any office under the State. The em- 
ployment involved inthe instant case is employment under the State. 
State authorities in respect of such public employment must act reason- 
ably and not whimsically. must act bonafide and not malafide and must 
act on relevant objectivity and not on subjective prejudices, and above 
all State authorities must act in respect of public employment fairly. In 
the case of (3) State of Bihar v. A. K. Mukherjee, AIR 1975 SC page 192, 
though in the context of a different ‘set of facts, the Supreme Court ob- 
served that although the State need not always make a reasoned order 
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of appointment, reasons relevant to the rules under which the appoint- 
ment is made must animate the order of appointment. In this case it 
is indisputable, indeed it is the case of the State authorities, that the 
decision not to extend the appointment of the respondent/petitioner Was 
taken as a result of the report of the police verification against the res- 
pondent/petitioner. There is nothing unreasonable or arbitrary for a 
public authority or a State authority to act in the case of public employ- 
ment on the result of police verification. Indeed the respondent-peti- 
tioner’s original appointment stipulated that his appointment was subject 
to the result of police verification. It is also common knowledge that in 
the most public employments report or verification by police is sought 
for and relied upon before making the appointments. The State authorities 
have categorically and clearly stated that in this case action was taken 
upon the result of the report of police verification and the adverse report of 
police verification would naturally disentitle the person concerned to 
public employment and deprive him also the chances of future public 
employment. It, therefore, causes serious prejudice to the person 
concerned. If the verification report is incorrect or based on wrong data 
or material or is erroneous or malafide, a person against whom such 
adverse report is made asa result of police verification suffers greatly 
and his right of equality in public employment guaranteed under Article 16 
of the Constitutien is jeopardised. Verification must be objective. The 
appointment of the respondent petitioner in the instant case was “subject 
to verification of his character and antecedents by the-police”. Verifica- 
tion means “the action of demonstrating or proving to be true or legiti- 
mate by means of evidence or testimony”. It also means “the action of 
establishing or testing the truth or correctness of fact, theory, statement 
etc. by means of special investigation or comparison of data”. See Shor- 
ter Oxford English Dictionary, 3rd Ed., Vol 2 page 3247. In the instant 
case the report of the police verification mercly stated that the respon- 
dent petitioner was unsuitable for employment under the Government. 
The respondent petitioner protests that there is no basis for such report. 
It has, further, to be kept in mind that the report of the police verifica- 
tion is not claimed to be a privileged document in this case. It is also 
not the case of the State authorities that the disclosure of the report 
would in any way prejudice the interest or the security of the State or would 
be harmful to the government or the public. It is true that if in all cases it 
is made obligatory to disclose the report of police verification before action 
on such report is taken by the concerned authorities that would put the 
public authorities into disadvantageous position. The government and 
public authorities can legitimately want to withhold the source of such 
reports or the names of the persons from whom opinion has been sought 
for. But the police verification in order to be a correct verification must be 
based on certain objective datas relevant for the post or position concerned. 
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the facts and circumstances of this case, in our opinion, no 
Prejudice would be caused so to the State authorities if the gist or thè 
extract of the report so far as the same is against the respondent petitioner 
is made known and he is given an opportunity to make representation, if 
any, against such report on the basis of Objective facts and datas. Such 
a course would be in consonance with the principles that should be follo- 
wed by public authorities and State authorities in respect of public employ- . 
ments under rule of law. This will eliminate the possibility of arbitrary 
report and will minimise the risk of erroneous reports. The standard 
of character and antecedents expected ofa public servant must neces- 
sarily vary with the character of the post in whieh he is employed or in 
Tespect of’ which he is seeking employment. The test of character and 
antecedents must have a real relation to the duties and responsibilities of 
the post concerned, See in this connection the observations of the 
Division Bench of Kerala High Court in the case of (4) Balagopalan v. 
State of Kerala, 1964 Vol. 8 Indian Factories and Labour Reports page 
72. In that case as there was no indication as to the nature of defects 
in the character ‘and antecedents of the petitioner that induced 
the authorities to terminate his services the order of termination 
was quashed. Learned Advocate for the respondent/petitioner also drew 
Our attention to the decision in the case of (5) Kishan Prosad v. Union 
of India, AIR 1960 Cal. page 264 and also to the decision in the case 
of (6) Union of India v. Someswar Banerjee, 58 CWN page 107. But 
in view of the facts and circumstances of this case, we are of the opinion, 
that it is not necessary to discuss ths aforesaid decisions in any detail 

5. For the reasons aforesaid, in our opinion, the appropriate order 

would be to direct the State authorities to disclose to the respondent/ 
petitioner within a period of six weeks from this date the gist or extract 
of the police verification report so far as the same is against the respondent 
petitioner. The respondent/petitioner would be at liberty to make a 
Tepresentation against such report and if he does,. the State authorities 
will consider such representation in the matter of any fresh appointment 
of the respondent/petitioner. This order will not in any way affect the 
order or communication of termination of the respondent-petitioner 
which was impugned in this application under Article 226 of the Constitu- 
tion. In the facts and circumstances of this case parties will pay and 
bear their own costs. The appeal is disposed off as above. 

Dutt, J. : I agree. 


P.R. 
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[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Pradyot Kumar Banerjee and Mr. Justice 
Ramkrishna Sharma 
Decision : March 4, 1977 
Kusum Agarwalla i oo (Deft) Appellant 
Versus 

Biswabhusan Bose & Anr. aie axe (PIff) Respondents* 

West Bengal Premises Tenancy Act (12 of 1956), Secs. 17(2) & 
(2A), 17(3) & (4)—Deposits made under order of Court and not ander Sec. 
17(2) or (2A)— Effect of such deposit—Competency of Court to strike out 
qualified defence u/s. 17(3)—Notice of suit under Section 13(6). 

Transfer of Property Act (4 of 1882), Secs. 106, 111, 114— Determina- 
tion of tenancy— Whether notice is required for determination of tenancy in 
eases u/s. 111(a) to (g)-—Protection under 114A. 


Now that the deposits have been made, such deposits should be 
deemed to be sufficient compliance with the provisions of Section 17(2) 
and 17(2A) of the West Bengal Premises Tenancy Act, 1956 and as such 
the order made under Section 17(3) of the Act is not competent. This 
contention is not sustainable. The deposits in question were made under 
an order of the court. While issuing the stay order pending hearing of 
the appeal, the order which was made was a conditional order for stay 
and not an order made under section 17(2) and 17(2A) of the Act. In 
other words, the order made by the High Court pending the hearing of 
the appeal against the decree appealed against enabling the defaulting 
tenant to deposit the sum is not an order made under section 17(2) and 
(2A) of the Act. Under Order 41, rule 5 of the Code of Civil Procedure, 
conditional orders can be made. Such an order cannot be regarded as 
an order made under section 17\2) or (2A) of the West Bengal Premises 
Tenancy Act. 


So far as the present case is concerned, Section 17(4) of the West 
Bengal Premises Tenancy Act has no application because the tenant did 
not deposite the amount determined by the court on the application under 
section 17(2) and (2A) of the Act. Moreover no application under sec- 
tion 17B of the West Bengal Premises Tenancy Act was made within 60 
days from the commencement of the West Bengal Premises Tenancy 
(Amendment) Act, 1969. 

A question arose whether inacase coming under Section 111(g) 
of the Transfer of Property Act, a notice determining the tenancy under 
section 106 would at all be required. Undoubtedly the determination 
of a lease can be made under section 106 of the Transfer of Property Act. 
A lease can also be determined as per provisions of section 111 of the 
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Transfer of Property Act, that is, to stay, in case of a lease for a fixed period 
by efflux of time limited thereby and by other provisions as contained in 
section 111 including clause (g), that is, by forfeiture. In respect of 
forfeiture of lease for breach of express condition, Section 114- provides 
for waiver of forfeiture by acceptance. 


A lease of immovable property can be determined under any of the’ 
provisions of section 111(a) to (g) of the Transfer of Property Act, and 
if it is proved that the lease is determined under any of the provisions of 
section 111(a) to (g) of the Act, then the notice under Section 106 of the 
Act would not be required for the determination over again, excepting in 
cases coming under section 111(h) which brings in Section 106. After de- 
termination of tenancy under Section 111(a) to (g), further determination 
of tenancy would not arise. But what is required under the West Bengal 
Premises Tenancy Act is a notice of suit under section 13(6) of the 
Act for ejectment of the tenant. Therefore, that requirement would 
remain for the purposes of the West Bengal Premises Tenancy Act. 


Cases referred to : 
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(2) Kirty Basu v. Peary Mohan Sarkar, (1969) 74 CWN 42 
(3) Biswanath Roy v. Annopurna Roy, (1960) 65 CWN 149 
(4) Jamuna Prasad Chowrasia v. Kishorilal Poddar, (1972) 77 CWN 
278 (S.B.) 
(5) Punjalal yv. Bhagwat Prosad, AIR 1963 SC 120 
(6) Poeran Chand y. Motilal, AIR 1964 SC 461 
(7) Dattonput G. Devakati v. Villabrao Marutirao, AIR 1975 SC 1111 
(8) Suraya Properties Ltd. v. Bimalendu Nath, AIR 1964 Cal 1: 
67 CWN 977 7 
(9) Abdul Gani v. Md. Israil (1968) 73 CWN 61 
(10) Gurudas Biswas y. Sibsankar Seal, 1975(1) CLJ 1:81 CWN 188 
(11) Chandra Nath Mukherjee v. Chulai Paski, AIR 1960 Cal 40 
(12) Pravat Chandra Syam v. Bengal Central Bank Ltd., (1939) 42 
CWN 761 
(13) Thacharakavil v. Noor Mahamad, AIR 1922 Mad. 349 


Provat Kumar Sen Gupta, S. K. Banerjee, Samarjit Gupta and 
Partha Datta ess v «for the Appellant 
Ranjit Kumar Banerjee, A. N. Rati and Biswajit Ghosh.. Tor the. Respondents 


The judgment ef the Court was as follows :— 


Banerjee, J.: This appeal at the instance of the defandent 
arises a suit for eviction on the ground of default in payment of rents 
and forfeiture of tenancy. The plaintiffs are the landlords of the pre- 
mise No.3, Asoka Road, Calcutta-27. The said premises formed a. part of 
the estate of late Sribhusan Bose. The plaintiff No. 2 and one Sri 
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Promode Kumar Ray Chowdhury were the Executors to the estate of the 
said deceased by virtue of their appointment as such by the last Will 
and Testament of the said deceased, dated 23rd February, 1962. Probate 
was obtained by the Executors in August 1966 from this Court. As 
such Executors, the plaintiff no. 2 and the said Sri Promode Kumar Ray 
Chowdhury were in possession, control and management of the said 
property, being premises no. 3, Asoka Road Calcutta-27. By and under 
an Identure of Lease executed and registered by and between the plaintiff 
No. 2 and the said Sri Promode Kumar Ray Chowdhury as such execu- 
tors as aforesaid of the one part and the defendant of the other part, 
the said executors demised, granted and let out to and in favour of the 
defendant nine rooms, two covered verandahs, two bath-rooms, kitchens, 
pantry, courtyard, one garage, common passage and entrance together 
with all fixtures, electric installations, sanitary and water fittings and all 
other appurtenances whatsoever attached thereto, all situate at and 
lying on the ground floor of the said building and premises being premises 
No. 3, Asoka Road, Calcutta-27. The said lease was for 7 years com- 
_ mencing from the Ist day of January, 1966. The defendant was to pay 
to the said executors the rent of Rs. 1200/- per month and the defendant 
also would pay to the executors Rs. 100/- as service charges, Rs. 25/- as 
lighting charges, Rs. 25/- as water charges and Rs. 150/- as for durwan 
per month. The total sum of Rs. 1500/- constitutes rent which the defen- 
dant was to pay per month to the plaintiffs in terms of the said lease. 
The said monthly rent as also all the other charges would be: payable in 
advance by the defendant to the said executors. It was further agreed 
by the defendant by and under the said Indenture of Lease to pay the 
said monthly rent, service and other charges on the day and in the man- 
ner as aforesaid without any deduction or abatement whatsoever, to keep 
and maintain at her own costs and expenses the demised premises inclu- 
ding the -floorings, doors, windows etc., in good and tenantable repair 
and condition and to replace such of the said articles as will be damaged 
by the negligence and not to call upon the said executors to effect any 
such repairs. Once in every 3 years from the date of commencement of 
this lease to paint ina workmanlike manner with two coats of good 
paint such parts of the demised premises and limewash, whitewash, whi- 
ten and colour such of the walls and other parts of the demised premises 
as have heretobefore usually been painted, plastered, washed and whit- 
ened, and not to make any additions or alterations to the demised pre- 
- mises or any part thereof or to the fixtures and fittings except with the 
previous -permission of the said executors in writings. It is further pro- 
vided in the said lease that if the montnly rent, services and other charges 
or any part thereof should be in arrear and remain unpaid for 90 days 
after the day on which the same is to be paid as aforesaid or in case of 
default made in the observance or performance of any of the convenants 
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and conditions on the part of the defendant hereinbefore stated, then 

and in any of the said cases it would be lawful for the said executors to 

enter upon the demised premises or any part thereof in the name of the 

whole, and to re-possess and enjoy the demised premises together with 

all fixtures, fittings articles etc. In or about June 1969 the executors 

wrote to the defendant saying that the defendant may attorn her tenancy 

in favour of the plaintiffs. On the basis thereof since June, 1969 the 

defendant was paying rent etc. to the plaintiffs but since the month of 
September, 1969 the defendant wrongfully failed and neglected to pay 

rent, service and other charges and to keep and maintain at her own costs 

and expenses the said premises including the floorings, doors, windows, etc. 
The defendant also failed to paint or cause to be painted in a work-manlike 
manner. This is in breach of Clause 2(iv) of the said Indenture of Lease. 

It is further alleged that the defendant has wrongfully constructed a bath 

‘room inside the courtyard on the northern side of the demised premises 

and made additions and/or alterations to the demised premises without 

the previous permission in writing from the said executors or the plaintiffs. 

In view of the express breach of the lease, the plaintiffs, it is alleged, has 

the right to re-enter upon the demised premises and the plaintiffs became. 
entitled to determine the said lease. It is alleged that by a notice dated 

28 January, 1970 given by the plaintiffs through their Solicitors to the 
defendant, the plaintiffs determined the said lease. The same notice 

was sent by registered post and also under Certificate of Posting. The 
defendant received the said notice sent to her under the registered post and 
also under Certificate of Posting on or about 29th January, 1970. The 
defendant not having vacated the premises, the plaintiff filed the present 
suit for eviction. 


2. The defendant filed written statement and challenged that the 
service charges sought to be realised are not to be payable. None of the 
services as alleged therein was ever provided by the plaintiffs to the defen- 
dant and the sweeper charges, electric charges etc. are being paid separa- 
tely by the defendant. It is alleged that the défendant does not consume 
any electricity from the meter of the plaintiffs but she has her separate 
meter and charges for consumption are being paid by the defendant 
directly to the Calcutta Electric Supply Corporation Ltd. It is further 
stated that the plaintiffs have realised Rs. 13200/- as service charges illegally 
from January 1966 till August 1969. It is also alleged that the rent is 
Rs. 1200/- and not Rs. 1500/- as stated. Itis stated that the defendant 
has always taken all possible steps to keep and maintain the premises. 
including the furniture and fixtures provided therein in tenantable repairs 
but the construction of the building is so bad and there are inherent vices 
with the result that the effect of the repairs is washed away rapidly. It 
is further stated that the plaintiffs landlords are bound to keep and 
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maintain the premises in habitable condition and/or to carry out all 
necessary and essential repairs under the provisions of the West Benga! 
Premises Tenancy Act, 1956. The plaintiffs have failed and neglected to 
keep the premises in habitable condition though the plaintiffs are under 
such a legal obligation. It is stated that the suit is defective and the 
plaint does not even set out the schedule of the property of which khas 
possession is sought to be recovered. “The defendant denied that she has 
committed breach of clauses 2(i), 2(iv), 2(vi), 2(v) and 2(ii) of the said 
Indenture of Lease. It is stated that the defendant is protected under 
section 114(A) of the Transfer of Property Act and the plaintiffs are not 
entitled to the possession of the premises in question. The defendant 
denied the notice of ejectment and denied further that she has committed 
breach of clause of (m) (0) (p) of section 108 of the Transfer of Property 
Act. On these pleadings the parties came to trial. 

3. The suit was filed on 18th March, 1970. The defendant entered 
appearance and filed an application for time to file the written statement. 
The defendant filed applioation under section 17(2) read with sec- 
tion 17(2)(A) of the West Bengal Premises Tenancy Act raising disputes 
about the quantum of rents as also the rate of rents and prayed for 
easy instalments. The plaintiffs filed objections to the said application 
wherein an order was passed by the Court below but without complying 
with the order, the defendant filed an application in this Court under 
Art. 227 of the Constitution of India. 

4. Mr Sen Gupta on behalf of the appellant-tenant contended, 
inter alia, that as no order finally determining the amount of rent was 
made, the order under section 17(3) striking out the defence of the tenant 
appellant is without jurisdiction and secondly, it is argued that even if 
there was a default the tenant is entitled to avoid the decree in view of 
section 17(4) of the West Bengal Premises Tenancy Act and thirdly, Mr. 
Sen Gupta argued that there was no valid determination of tenancy 
under section 106 of the T. P. Act and the notice determining the tenancy 
is bad as it is contrary to section 114A of the Transfer of Property Act. 

5. Mr. Ranjit Kumar Banerjee appearing on behalf of the respondent 
however has contended that no notice under section 106 of the Transfer of 
Property Act is necessary when the lease is determined under section 111(g) 
read with section 114 of T. P. Act. Mr. Banerjee contended that,in the facts 
and circumstances of the case, section 17(4) of the W. B. Premises Tenancy 
Act has no application. Before we deal with the question of notice, we 
dispose of the matter regarding the pleas under section 17(4) and under 
section 17(3)of the West Bengal Premises Tenancy Act. In order to 
deal with, the question it must be pointed out that on an application 
under sections 17(2) and 17(2A) by the defendant-appellant an order was 
made by the learned subordinate Judge directing the defendant to depo- 
sitin Court, the arrears of rents from September 1969 to July 1970 
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at the rate of 1500/- per month together with statutory interest within 15 
days. Against that order, the defendant-appellant came up to this Court 
in revision and Mr. Justice P. N. Mookerjee and Mr. Justice A. K. 
Mookerji fixed the amount of arrears at Rs. 18,000/- and allowed the 
petitioner to pay by instalments as contained inthe order dated 24th 
eptember. 1970 but unfortunately the defendant-appellant did not pay 
the amount. Whereupon the plaintiff-respondents made an application 
under section 17(3) which was. allowed and the defence against the 
delivery of possession was struck out. Against that order, the defendant 
applied for stay of further proceedings of the suit on the ground that 
she would move to the High Court and the defendant was asked to 
deposit Rs. 8,000/- in the Court below which having been deposited, the 
plaintiff-landlords withdrew the same. The suit was eventually heard on 
3rd July, 1971 and by judgment dated 21st July, 1971 the suit was decreed 
on contest. Thereafter the defendant applied for stay of execution of the 
decree on the ground that she would move the High Court. The time 
was granted by the Jower Court. Thereafter the defendant filed the 
present appeal and applied for stay of the execution case. On the said 
application, an order was made directing the defendant to deposit all 
arrears of rents. by instalments without prejudice to the rights and 
contentions of the parties. It is admitted that the deposit was made. 

6. Mr. Sen Gupta on the basis of these facts has contended that now 
the deposits have been made and this would be deemed to be compliance 
with sections 17(2) and 17(2A) of the West Bengal Premises Tenancy Act 
and therefore the order under section 17(3) of the Act is not competents. 
In our opinion, Mr. Sen Gupta is not correct in his submission. The 
deposit was made under the order of the Court., While issuing a stay 
order pending the hearing of the appeal an order was made which was a 
conditional order for stay and not an order under section 17(2) and (2A) 
of the West Bengal Premises Tenancy Act. On the other hand, when ` 
the order under section 17(3) of the Act was made, the defendant came 
to this Court challenging the order and the order was made by this 
Court to make the deposit and the deposit was not made as directed. 
The defendant has failed to carry out the order passed and as such the con- 
sequence of that default of payment under section 17(2) and (2A) of the 
Act has attracted section 1713) and the defence was struck out. 
Therefore, in our opinion, Mr. Sen Gupta is not correct in his submission 
that by depositing all the arrears of rents etc. under the.order passed by 
this Court pending the hearing of the appeal against the decree is an 
order under section 17(2) and (2A) of ‘the West Bengal Premises Tenancy 
Act. That is, in our opinion, an order under Order 41, Rule 5 of the 
Code of Civil Procedure which provides that the filing and appeal will not 
automatically stay the further proceedings. Under Order 41, Rule 5 the 
conditional order can be passed, Such order cannot be, in our opinion, 
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an order under section 17(2) or (2A) of the West Bengal Premises 
Tenancy Act. 


7. Inour opinion, in view of the facts of the present case, sec- 
tion 17(4) of the West Bengal Premises Tenancy Act has no application 
because the tenant did not deposit the amount fixed by the Court on an 
applicatien under section 17(2) and (2A) of the West Bengal Premises Te- 
nancy Act. Moreover no application under section 17B of the West Bengal 
Premises Tenancy Act was made within a period of 60 days from such 
commencement of the West Bengal Premises Tenancy (Amendment) 
Act, 1969. For all these reasons, in our opinion, there is no merit in the 
contention of Mr. Sen Gupta. Mr. Sen Gupta referred to the cases reported 
in (1) 72 CWN, 155 (G. D. Mukherjee v. Purnima Devi), (2)74 CWN 42 
{K. Basu v. P. M. Sarkar), (3) 65 CWN 149 (Kanari Lal Shaw v. Bhattu 
Shaw) and (4) 77 CWN, 278 (Jamuna Prasad Chowrasia v. K. L. Poddar). 
In support of his contention that the defendant is entitled to avoid the 
decree under the law. In the case reported in 72 CWN, 155 (G. D. 
Mukherjee`v. Purnima Devi) the tenant deposited the arrears of rents 
under section 17(2) of the West Bengal Premises Tenancy Act within 
the time allowed by the Court. In the present case though the defendant 
was given time to deposit, the deposit was not admittedly made within 
the time allowed by the Court. The case reported in 74 CWN, 42 
(Krity Basu v. Peary Mohan Sarkar) does not also help Mr. Sen Gupta. 
In the said case it has been held that the order under section 17/ 3) can- 
not be passed without passing an order under section 17(2) of the West 
Bengal Premises Tenancy Act. In the present case admittedly the Court 
below while passing an order under section 17(2) of the Act did not 
quantify the amount of arrears. Against the order, the defendant came 
to this Court and thereafter this Court by order quantified the arrears 
and directed the defendant to pay by instalments which unfortunately the 
defendant did not pay and therefore the order under section 17,3) was 
validly passed and cannot be challenged. 


8. The next question for consideration is whether there was a 
determination of tenancy by a notice to quit under section 106 read with 
section 13(6) of the West Bengal Premises Tenancy Act. The notice 
determining the tenancy is Ext. 5. The relevant portion of Ext. 5 is in 
the following terms :— 


“In the premises, you have committed breaches of express condi- 
tions of the said Indenture of Lease which provides by clause 4(iii) there 
of that, on the breach of the said conditions, it shall be lawful for the 
lessor to re-enter upon the demised premises or any part in 
the name of the whole and to Tepossess and enjoy the demised 
premises. Our clients hereby give notice in writing to you determining 
the said lease with immediate effect. 
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We also, on behalf of our clients, call upon you to remedy the brea- 
ches of the conditions of the said lease as specified above. Please take 
notice that in default of due compliance with the requisitions contained 
herein, our clients will after the expiry of the month of February, 
1970, institute appropriate suit ~or legal ‘proceedings against you for 
recovery of possession of the said demised premises and also for re- 
covery of arrears of rents and other charges as stated above. Please 
treat this notice as a notice under the provisions of the Transfer of 
Property Act, 1882, as also under the provisions of section 13(6) of 
the West Bengal Premises Tenancy Act, 1956”. 

9. The point for consideration is whether in a case coming within 
the meaning of section 111(g) of the Transfer of Property Act, notice 
determining the tenancy under section 106 isat all required. In our 
opinion, the determination of lease can be made under section 106 of the 
Act. Section 106 provides that in the absence of a contract or local law 
or usage to the contrary, a lease of immoveable property for aggricul- 
tural or manufacturing purposes shall be deemed to be a lease from year 
to year, terminable, on the part of either lessor or lessee, by 6 months’ 
notice expiring with the end ofa year of the tenancy ; and a lease of 
immoveable property for any other purposes shall be deemed to be a lease 
from month to month, terminable, on the part of either lessor or lessee, 
by 15 days’ notice expiring with the end of a month of the tenancy. 
Lease can also be determined as is provided under section 111 of the 
Transfer of Property Act, that is, in case of a lease for a: fixed period by 
efflux of time limited thereby and other provisions as contained in section 
111 including section 111 (g), that is, by forfeiture. In respect of 
the forfeiture of lease for the violation of an express condition; seetion 114 
provides for waiver of forfeiture by acceptance. 

10, There is no dispute between the parties on the question of 
law that under the West Bengal Premises Tenancy Act a notice of suit 
under section 13(6): of the said Act is imperative. There is no further 
dispute that apart from the notice under section 13(6) of the Act, the 
notice determining the tenancy is also a must. In our opinion after the 
judgment of the Special Bench reported in 77 CWN 278 the proposition of 
law as stated above eannot be disputed. The dispute in the present case 
is whether the determination of tenancy is to be made by a notice under 
section 106 or the lease is determinable under any of the provisions mentio- 
ned in section 111 of Transfer of Property Act and further whether section 
3 of the West Bengal Premises Tenancy Act overrides the provision of the 
Transfer of Property Act. We shall deal with the second question first. 
Under section 3 of the West Bengal Premises Tenancy Act if is made clear 
that tenancy created after 1948 for more than 15 years but before 24 Aug- 
ust, 1965 and if executed after 24th August, 1965 for more than 20 years, 
the West Bengal Premises Tenancy Act will not apply. In the present case 
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we have already stated that the lease was for a term of 7 years and was 
duly registered by the parties and therefore section 3 is not applicable to 
the lease in question, or in the other words, section 13 of the West Bengal 
Premises Tenancy Act in terms applies to the lease. We are concerned 
in the present case with section 111 of the Transfer of Property Act which 
provides for determination of lease. 

t1. Mr. Sen Gupta contended that in view of section 3 of the West 
Bengal Premises Tenancy Act if the lease is for less 20 years as in this 
case, the lease must be determined under section 106 of the Transfer of 
Property Act, that is, by notice determining the tenancy as provided in 
the said section. 


12. Mr. Banerjee however contended that in respect of the case 
coming under section 111(a) to (g) Of the Transfer of Property Act notice 
under section 106 of the Act is not at all required. Mr. Banerjee in support 
of his contention referred to (5) AIR 1963 SC 120 (Punjalal v. Bhagwatpra- 
sad) Mr. Banerjee further referred to the cases reported in (6) AIR 1964 SC 
461 (Pooran Chand y. Motilal) and (7) AIR 1975 SC 1111 (Dationput G. 
Devokati v, Vittalrao Marutirao) in support of his contention. Mr. Sen 
Gupta however contended that all these cases referred to by Mr. Banerjee 
were one of determination of lease by efflux of time. Therefore, it is argued 
by Mr. Sen Gupta that this case being one under section 111 (g) of the 
Act, those cases cannot apply. On the other hand, Mr. Sen Gupta strongly 
relied upon the case reported in (8) AIR 1964 Cal. 1 (Surya Properties Ltd. 
v. Bimalendu Nath) and contended that the notice under section 106 is 
imperative for determination of tenancy. 


13. In the case reported in AIR 1963 SC 120 (Punjalal v. Bhagwat- 
prasad) there was a suit for eviction of tenant on the ground of arrears of 
rent. Their Lordships were considering the effect of section 12 of the Bom- 
bay Act (57 of 1947). It has been held in paragraph 9 as follows :— 


“9. Sub-section (1) of S. 12 of the Act provides that a landlord 
shall not be entitled to the recovery of possession of any premises so 
long as the tenant pays, or is ready and willing to pay, the amount of 
the standard rent and permitted increases, if any, and observes and 
performs the other conditions of the tenancy, in so far as they are 
consistent with the provisions of the Act. It creates a restriction on 
the landlord’s right to the recovery of possession. When the landlord 
will have such a right is not provided by it. Ordinarily the landlord 
will have a right to recover possession from the tenant when the ten- 
ancy had determined. The provisions of this section therefore will 
operate against the landlord after the determination of the tena- 
ney by any of the modes referred to in S.111 of the Transfer of 
Property Act. What this section of the Act provides is that even after 
the determination of the tenancy, a landlord will not be entitled to 
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recover possession, though a right to recover possession gets vested in 
him, so long as the tenant complies with what he is required to do 
by this section. Itis this extra protection given by this section which 
will be useful to the tenant after his tenancy has determined. The 
section does not create a new right in the landlord to evict the tenant 
when the tenant does not pay his rent. It does not say so, and there- 
fore it is clear that the landlord’s right to evict the tenant for default in 
payment of rent will arise only after the tenancy is determined and the 
continued possession of the tenant is not on account of the contra- 
ctual terms but on account of the statutory right conferred on him to 
continue in possession so long as he complies with what sub-sec. (1) 
requires of him. The landlord is restricted from evicting the tenant 
till the tenant does not do whaf he is required to do for peaceful © 
possession under sub-sec. (1) of S. 12. We are therefore of opinion 
that where a tenant is in possession under a lease from the landlord, 
he is not to be evicted for a cause which would give rise to a suit for 
recovery of possession under S. 12 if his tenancy has not been deter- 
mined already. It follows that whenever a tenant acts ina way which 
would remove the bar on the landlord’s right to evict him, it is necess- 
ary for the landlord to serve him with a notice determining his tena- 
ney and also serve him with a notice under sub-sec. (2) of S. 12 of the 
Act” 


The case reported in AIR 1964 SC 461 (Pooran Chand v. Motilal) is also 
a case of determination of tenancy. In paragraph 5 of the said judgment, 
the Supreme Court stated as follows :— 

“5, Bearing the view expressed by this Court in mind we shall 
proceed to consider whether the High Court had acted within its 
jurisdiction. The main question turns upon the construction of S. 13 
(1) of the Act. The material part of the section reads : 

‘Notwithstanding anything to the contrary contained in any other 
law or any contract, no decree or order for the recovrey of possession 
of any premises shall be passed by any Court in favour of the landlord 
against any tenant (including a tenant whose tenancy is terminated) : 

Provided that nothing in this sub-section shall apply to any suit ` 
or other proceeding for such recovery of possession if the Court is satis- 
fied :— i : 

(a) that the tenant has neither paid nor tendered the whole of the 
arrears of rent due within one month of the date on which a notice of 
demand for the arrears of rent has been served on him by the landlord 
in the manner provided in S. 106 of the Transfer of Property Act, 1882, 

` (IV of 1882) ; or 

(b) that the tenant without obtaining the consent of the landlord 
in writing has, after the commencement of this Act— 
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(i) sub-let, assigned or otherwise parted with the possession of, 
the whole or any part of the premises” 

Learned counsel for the appellant contends that the provisions af the said 
section an additional protection to a tenant and that they do not 
enable the landlord to dispense with a statutory notice before filing a 
suit for eviction, and in the present case the notice given did not comply 
with the provisions of S 106 of the Transfer of Property Act, 1882. It is 
not necessary in this appeal to express our opinion on the validity of this 
contention, for we are satisfied that the term of the tenancy had expired 
by efflux of time, and, therefore, no question of statutory notice would 
arise. But the learned counsel contends that this point was not raised either 
in the plaint or in the lower courts, but was raised for the first time before 
the High Court and that as the question isa mixed question of fact and 
law, the High Court went wrong in allowing it to be raised for the first 
time before it. We cannot say that this point was not raised in the plaint. 
The suit was filed for eviction and the ground for eviction was two-fold, 
viz., the rent was not paid and that the appellant had sublet the premises. 
In the plaint it was not stated that the tenancy was a monthly tenancy, on 
the other hand, the respondents alleged in the plaint that the appellant 
was their tenant under the lease deed dated August 8, 1952, and they filed, 
along with the plaint, the said lease deed, the terms whereof clearly 
show that the term ofthe lease was for one year. The appellant 
admitted those facts. It is, therefore, manifest.that the appellant never 
denied that the term of the lease was not for one year. The High Court, 
was, therefore, justified in considering the point, because the validity of 
the notice depended upon the term of the tenancy and also because the 
question of the term of the tenancy depended solely on the construction 
of the lease deed. On the basis of the lease deed the High Court held 
that the term of the lease is only for one year and it had expired by efflux 
of time. The document says that the house had been taken on rent for 
one year by the first party and ends thus, “if the rent falls into arrears 
then the second party shall be jointly and severally entitled to eject me 
namely the first party before the expiry of the term of tenancy and realise 
the rent due.” It is, therefore, manifest that the lease was for a period 
of one year and that is nota monthly tenancy. As the term fixed under 
the deed had expired, the appellant was rot entitled to any statutory 
notice under Section 106 of the Tranfer of Property Act, 1882”. In the case 
reported in AIR 1975 SC 1111 at paragraph 12 the principle laid down 
by the Supreme Court is that no notice is required in respect of tenancy by 
effiux of time. Mr. Sen Gupta wanted to distinguish the cases on the 
ground that there is no doubt that the Supreme Court has held that matters 
coming under section I1!(a) of the Transfer of Property Act, no notice 
for determination of .tenancy under section 106 is necessary but in so far 
as the forfeiture is concerned, this case has no authority at all. In our 
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opinion, Mr. Seri Gupta’s contention cannot be accepted to be correct. It 
appears to us that the lease of immovable property can be determined 
under any of the modes of section 111 of the Transfer of Property Act. 
In cases coming within the meaning of section 111(h) of the Act, if it is 
a manufacturing lease, 6 months’ notice is required ending with the year 
of tenancy and in case of monthly lease, 15 days’ notice ending with the 
month of tenancy is required. Even after the promulgation of the West 
Bengal Premises Tenancy Act, 1656, the determination of tenancy is prov- 
ided under section 111 of the Transfer of Property Act but unless a notice 
of suit under section 13(6) of the West Bengal Premises Tenancy Act is iss- 
ued no decree for eviction can be made. It appears to us that in the Special 
Bench Judgment reported in (8) AIR 1964 Cal., 1 (Surya Properties Ltd. v. 
Bimalendu Nath) all the Hon’ble Judges agreed that the condition precedent 
for the institution of a suit for ejectment against a tenant is firstly a deter- 
mination of the tenancy and secondly, a notice of suit under section 13(6) 
of the West Bengal Premises Tenancy Act. Mr. Sen Gupta and Mr. Baner- 
jee both relied on the case in support of their contentions. In our opinion, 
the said case only laid down the above principle but in the facts of 
the case it has been stated that notice under section 106 of the Act deter- 
mining the tenancy is absolutely necessary including a notice of suit under 
section 13(6) of the West Bengal Premises Tenancy Act. If we read between 
the lines it is clear that their Lordships held that the determination of 
the lease and the notice of suit must be given in order that the suit 
under the West Bengal Premises Tenancy Act can be sustained in the 
Court of Law. We are to see whether the lease of immovable pro- 
perty is determined by any provision of section 111(a) to (h) of the Act. 
If it is found that the determination is made under any such provision 
and the terms of the said provision are complied with notice under sec- 
tion 106 of the Transfer of Property Act excepting in casey coming under 
section 111(h) isnot required for determining the tenancy. What is 
required under the West Bengal Premises Tenancy Act however will 
Stand, that is, notice of suit under section 13(6) of the West Bengal 
Premises Tenancy Act. 

15. Mr. Sen Gupta referred to the cases reported in (9) 73 CWN 61, (10) 
1975(1)CLJ-1 and (11) AIR 1960 Cal. 40 in support of his contention. All 
these cases make it clear that the notice determining the tenancy as well as 
the notice of suit under section 13(6) of the Act are required. There 
is no dispute about the proposition that in order to maintain a suit for 
eviction under the West Bengal Premises Tenancy Act, the determination of 
tenancy as well as the notice of suit are required. The only point of differ- 
ence between Mr. Banerjee and Mr. Sen Gupta is whether the determination 
of tenancy under section 106 of the Transfer of Property Act is required 
or not. We, however, are of the opinion, that a lease can be determined 
under any of the provision of section 111(a) to (h) of the Transfer of 
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Property Act and if it is proved that the lease is determined under 
the provisions of section 111(a), (b), (c), (d), (e), (£) and (g) of t 
then the notice under section 111(h} which brings in section 106 
Transfer of Property Act will not be required at all. After deter 
of tenancy under section 111(a) to (g), further determination of 
cannot arise. 

16. We now come to the last point whether the notice gi 
valid one or not. While Mr. Sen Gupta contended that the no 
as no time has been given to remove the alleged violation ent 
forfeiture of the lease, Mr. Banerjee contended that the notice 
ing the tenancy provides for reasonable time for remedying t 
and as such the notice is a good notice under section 111(g) r 
section 114A of the Transfer of Property Act. Mr. Sen Gu 
upon the case reported in (12) 42 CWN. 761 (Pravat Chandra v. 
Bank) and contended that no reasonable time has been giv 
Banerjee referred to AIR 1922 Mad. 349 and contended that 
facts of this case no notice is required under section 106 in case of fd 
ture of the lease. In our opinion, the case reported in AIR 1922 
349, in terms cannot apply. It appears to us that the notice is a val 
notice under section 114A of the Transfer of Property Act. It has been 
made clear under the said section that there will be determination of 
tenancy but reasonable time should be given to the lessor to remedy 
the defect which entails the forfeiture. In the present case the 
determination of tenancy and the time to remove the defect may 
be in the same notice. It has been held in 42 CWN. 761 (Pravat 
Chandra v. Ben. Cen. Bank) at page 766 as follows :—“Assuming 
that the Transfer of Property Act governs the lease in question, our 
view is that one written notice is required under the law, and not one 
under sec. 111(g) and another under sec. 114(A) as contended for by 
Dr. Basak. Sec. 111(g) requires a written notice on the part of the land- 
lord to be served upon the tenant jntimating his intention to forfeit the 
lease, and see. 114(A) which was added to the Statute by the amendment 
of 1929 only defined the form in which that notice has to be given by 
the landlord. Sec. 114(A) contemplates two classes of cases : (i) where 
the breach is capable of remedy, and (ii) where it is not. In cases where 
the breach is not capable of remedy, all that the law requires is that a 
written notice should be given by the landlord before suit, conveying his 
eleetion of forfeiting the tenancy. But if the breach is one capable of 
remedy, it is further necessary that he should require the lessee to remedy 
the breach and must give to the lessee reasonable time to do so from the 
date of service of notice”. In this case applying the principles it appears 
to us that both the conditions have been fulfiled and notice was given 
determining the tenancy and also the opportunity was given to the lessee 
to remedy the breach. 
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“7, In that view of the matter, in our opinion, the notice deter- 
the tenancy under section 111(g) isa valid one. As both the 
fail, the appeal must, therefore. also fail. The judgment and 
`f the Court below are affirmed. l 
nere will be no order as to costs. ; 
> By consent the tenant will vacate the suit premises by three 
from to day. l 
consent, the tenant will go on paying an. amount at the rate of 
- per month within the 15th of the next month. The first of such 
nust be made within 15th of March, 1977 and the last of such 
nust be made within the 15th of that month for which it falls due. 
‘arma, J.: I agree. l 
[ CIVIL APPELLATE JURISDICTION ] 
F Before Mr. Justice Pradyot Kumar Banerjee and Mr. Justice 
Ramkrishna Sharma 
Decision : March 18, 1977 - 
State of West Bengal Sec we Si Appellant 
Versus 
Dhaaesk Bijoy Sakana & Ors. ie ... «. Respondents” 
Land Acquisition Act (1 of 1894), Sec. 23(2) - Soletium of 15%— 
No claim made in reference petition—Solétium not awarded by collector 
and Couet below—Appeal to High Court against-award made by District 
Judge on reference— Whether objection is to be filed for such claim— What 
appeal court would do ? —Duty of appellate court to give effect to statutory 
provisions. 

In the instant cases, it appears that after the market value had 
been determined, neither the L.A. collector nor the District Judge on 
reference awarded 15% compensation under section 23(2) of the Land 
Acquisition Act. It further appears that the referring claimants did not 
claim soletium of 15% in their application for reference. It was 
contended by the referring claimants that the learned District Judge should 
have further awarded compensation under section 23(2) of the Act. 
The State, in reply, submitted that inasmuch as the referring claimants 
had not filed any cross-objection, they should not be allowed to raise 
the plea at this stage. - 

HELD: In consideration of the compulsory nature of acquisition, 
the award of 15% compensation is a must for the court in every case. 
The court below and the L. A. Collector went wrong in not awarding 15% 
compensation and as such, failed in the discharge of their duty to make 
the awards in accordance with sub-sections (1) and (2) of section 23 of the 
Land Acquisition Act. Therefore, as an appellate court, this Court has also the 

duty to give effect to the statutory provisions and for that purpose, it is not 
*F Á. nos. 921 and 922 of 1964. 
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necessary that any cross-objection is to be filed for the purpose of agitating 
the claim for 15% compensation on such market value as may be determined 
under section 23(1) of the Act. 
Cases referred to :— 

(1) Madhusudan Das v. The Collector of Cuttack, (1901) 6 CWN 406 

(2) Benjamin Knowles v. The King, (1930) 34 CWN 599 

(3) State of West Bengal, v. Secretary Union Club Purulia, (1971) 76 

296 : 


CWN 
(4) Controller of Lakhimpur v. B. C. Dutta, AIR 1971 SC 2015 
Nirmal Chandra Chakraborty and Nani Gopal Das ... for the Appellant 
Pramatha Nath Mitter and S. K Dutta at .. for the Respondents 


The judgment of the Court was as follows :— 

Banerjee, J.: These two appeals at the instant of the State of West 
Bengal arise out of a land acquisition reference. By notification dated 20th 
February, 1958, part of C. S. Plot No. 244 of Khatian No. 212, Mouza 
Kenduadihi, was sought to be acquired. F. A. No. 921 of 1964 is in respect 
of a garden, area being 2.70 acre and F.A. No. 922 of 1964 is in respect 
of Bastu and Tara land, being 1.41 and 0.42 areas respectively. In making 
the reference to the Court under section 18 of the Act, the Land Acquisi- 
tion Collector stated that the valuation has been assessed on the basis of 
the sale figures of land sold in the Mouza and those have been obtained 
from the Registration Department and as per provision of the Land 
Acquisition Act Itis stated that the land was valued at Rs. 8,500/- 
per acre. The referring claimant not being satisfied filed an application 
under section 18 of the Land Acquisition Act for reference. It must be 
stated that the lands were acquired under the relevant provisions of 
Act II of 1948. The Land Acquisition Collector assessed the valuation 
of the land in question at the rate of, Rs. 142/- per cottah. The Land 
Acquisition Judge raised it to Rs. 300/- per cottah and thereupon this 
application was made. It must be pointed out that after the valuation 
has been fixed neither the Land Acquisition Colleetor nor the District 
Judge gave 15% compensation under section 23(2) of the Land Acquisition 
Act. It appears that the referring claimant did not claim the 15% com- 
pensation in his application for reference. The learned Judge while 
disposed of the reference stated that the Land Acquisition Collector 
awarded at the rate of Rs. 142/- per cottah and that there was no 
material before the Court on the basis of which the Collector had arrived 
at the valuation fixed by him. 

2. Mr. Chakraborty on behalf of the appellants contended that 
the learned Judge was wholly wrong in stating that there was no material 
before the Court to indicate the Collector's basis for arriving at the valua- 
tion fixed by him. He argued that in his reference to the Court under 
section 18 of the Act it has been specifically stated that the valuation has 
been assessed on the basis of the sale figure in the Mouza and as such 
there was indication how the valuation was arrived at. 
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3. Mr. Mitter on behalf of the respondents however contended 
that under section 19(1)(d) of the Land Acquisition Act the ground on 
which compensation had been determined must be stated. In the order 
of reference no basis has been given under section 19(1)(d) of the Land 
Acquisition Act. Section 19(1)(d) is in the following terms :— 
**19(1)(d). if the objection be to the amount of the compensa- 
tion, the greunds on which the amount of compensation was deter- 
mined”. 
It has been held in the cases reported in (1) 6 CWN 406, (2) 34 CWN, 
599 (Benjamin Knowles v. The King) and (3) 76 CWN 296 that the Land 
Acquisition Collector must give the basis on which the valuation has been 
assessed. In the present case, itis stated that the valuation was: assessed 
on the basis of sale figure in the Mouza and those have been obtained 
from the Registration Department but unfortunately when the respon- 
dent’s witness came to the box neither did he say what was the value of 
the land nor did be fileany document upon which the valuation was 
fixed by him. On the other hand, he said that he had fixed by valuation. 
Ext. A which is a statement of structure and valuation does not show any 
detail as to the valuation of the land. No document was filed by the respon- 
dent to justify the valuation at the rate of Rs. 142/- per cottah. On the 
other hand the respondent has filed two documents in support of his 
contention that the valuation of the land should be assessed at Rs. 300/- 
per cottah. One of the document which is Ext. 2, shows a sale of 5 cottah 
of land in the vicinity at the rate of Rs. 300/- per cottah. In our 
opinion, Ext. 1 does not give any clue and that being a document of 
1948 cannot be any basis for coming to the valuation of the land in 
question. But Ext. 2 is a very relevant document. In our opinion, Ext. 2 
gives a guidance to the Court for fixing the valuation of the land in 
question. Itis true that the valuation of asmall plot may not be a 
criterian for coming to the decision in respect of a larger area and it 
has been held by the Supreme Court in the case reported in (4) AIR 1971 
SC 2015 (Collector of Lakhimpur v. B. C. Dutta) that the large area of 
land cannot possibly fetch a price at the same rate at which small plots 
are sold. The witness No. 1 for the petitioner has stated that there are two 
roads by the two sides of the acquired plot. There are residential houses 
near the acquired plot. There is a school and the Bankura Sammilani 
College. He has also stated that the acquired land is worth Rs. 300/- per 
cottah. These facts have not been challenged at all in cross-examination 
by the respondent. On facts, reading the evidenee of P. W. 1 and the 
Kobala together we are not inclined to vary the order of the learned 
Judge for the fixation of price of the landin question on this score. 
We, therefore, affirm the fixation of valuation by the learned District 
Judge in respect of the land in question at the rate of Rs. 300/- per 


cottah. 
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4. Mr. Mitter then contended that the learned District Judge 
should have allowed 15% compensation under section 23(2) of the Land 
Acquisition Act which the referring claimant is entitled to. 

5. Mr. Chakraborty, however, contended that as the respondent 
has not filed any cross-objection to the appeal, the respondent is not 
entitled to raise this plea at all. Mr. Mitter contended that it is a duty 
of the Court or the Collector to give 15% compensation to the awardee 
and it isnot for the referring claimants to apply for it. More so the 
provision of section 8(2)(a) of Act II of 1948 was held to be ultra vires 
by this Court. In that view of the matter it is argued by Mr. Mitter 
that this question does not arise. In section 23(2) of the Land Acquisi- 
tion Act it is stated that the Court shall award 15% compensation over 
the awarded money for the compulsory acquisition of the land in ques- 
tion. Section 23(2) is in the following terms :— 

“93(2). In addition to the market value of the land as above 
provided, the Court shall in every case award a sum of fifteen per 
centum on such market value, in consideration of the compulsory 
nature of the acquisition”. 

Therefore, in our opinion, the award of 15% compensation is a must 
for the Court in every case in consideration of the compulsory nature of 
the acquisition. In our opinion, the learned District Judge and the Land 
Acquisition Collector were wrong in not awarding 15% compensation 
and in that way failed in their duty to make the award in accordance 
with section 23(1) and (2) of the Land Acquisition Act and as the Appellate 
Court against the said award it is our duty also to give effect to the 
statutory provision. It is not necessary, therefore, in our opinion, that 
any cross-objection should be filed-for the purpose of agitating the claim 
for 15% compensation above market value of the land in question. 

6. Before we allowed Mr. Mitter to argue this point about 15% 
solatium. Mr. Chakraborty wanted notice and the matter was adjourned, 
and thereafter we heard Mr. Mitter and Mr. Chakraborty on this point. 
After hearing Mr. Chakraborty and Mr. Mitter on this point we are of 
the opinion that the respondents must get 15% solatium under section 
23(2) of the Land Acquisition Act. 

7. We, therefore, dismiss the appeals filed by the State Government 
but vary the awardsto the extent that over and above the awarded 
money, the respondents will get 15% solatium. The appellant must pay 
the 15°% compensation of the market value and the said sum will carry an 
interest at the rate of 6% from the date of the award till the date of 
payment. 

8. Itis stated before us that the compensation money awarded in 
F. A. No. 922 of 1964 has already been withdrawn by the respondents 
on furnishing Bank guarantee. The Bank guarantee will stand dissolved 
after two months. 

9. There will be no order as to costs. 

Sharma, J. : I agree. 

N. C. S. ———— 
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[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Anil Kumar Sen and Mr. Justice 
Manash Nath Roy 


Decision : May 6, 1977 
Kanai Lal Mitra & Anr. ode ae, ya Appellants 
Versus 

Nitya Nanda Roy & Anr. __... eng Sis ... Respondents* 

Civil Procedure Code (Act V of 1908), Sec. 100— Finding of fact— 
Circumstances where court can go into facts. 

Indian Evidence Act (1 of 1872), Sec. 35 & 63(¢)—Admissibility of 
certified copy of registered document Copy of entry in Assessment 
Register of Municipality—Whether admissible in evidence— Seetion 136 
of Bengal Municipal Act, 1932—What section prescribes. 


HELD: Normally, in second appeal, findings of fact are not open 
to challenge. But in the instant case, the lower appellate court in arriving 
at certain findings did not give effect to the presumption arising out of the 
certain entries in the record of rights and as such the findings of fact 
became open for challenge in this second appeal. Hence, the facts were consi- 
dered in this appeal. 

Certain certified copies of assessment registers of a Municipality 
were exhibited in the case. It was contended that they are not admissible 
in evidence. 

- HELD: These documents are clearly admissible under section 35 of 
the Evidence Act: They are the entries in a register prescribed to be . 
maintained under section 136 of the Bengal Municipal Act and the rules 
framed thereunder. The relevant entry as the owner is an authorised entry 
and the entry has been duly proved in court by a competent witness. 

- A question was raised by the appellant as to the admissibility of the 
certified copy of a kabuliyat of 1929 in view of section 5(c) of the 
Evidence Act. : 

HELD: The disputed Kabuliyat was granted by Khalek to Mad. 
Reza in the year 1929. Neither of them is alive. Plaintiff is the purchaser 
from the heirs of Khalek and as such it is not reasonably possible for him 
to produce the original. The law on the point is that where there is loss of 
evidence relating to the execution of any document, the court may in a 
suitable case rely on the certificate of registration as prima facie evidence 
of proof of execution, That being so, the certified copy of the kabuliyat 
in the instant case was rightly admitted into evidence. 

Cases referred to : 

(1) Sankar Rao y. Shambhu Wallad, (1940) 45 CWN 57 
(2) Durgabala Biswas v.` Nityananda Roy, (1954) 59 CWN 367 


*Second Appeal No. 1160 of 1967 
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(3) Jitendra Nath Joardar v. Makhanlal Chowdhury, (1956) 6i 
CWN 175 ; 

(4) Rani Harshamukhi Dasi v. Kshitendra Deb Roy, (1943) 47 
CWN 662 

(5) Jitendra Nath Mallick v Sushitendra Nath Palit, (1964) 69 
CWN 210 

(6) Anima Das Sharma v, Rey. Dr. Lawrence Trivor Picachy, (1976) 
80 CWN 788 


Manindra Nath Ghose and Sourendra Prosad Ghose .. for the Appellants 
Rabi Ranjan Dasgupta and Gaganendra Kishore Deb 
a ae for the Respondents no, 1 

The judgment of the Court was as follows : . 

Roy, J.: -This appeal is directed against the judgment and decree 
dated March 21, 1967 passed in Title Appeal No. 773 of 1966, by Sri K. K. 
Sarker, Additional District Judge, 11th Court, Alipore, affirming thereby 
the judgment and decree dated March 31, 1966, made by Sri Raghabendra 
Banerjee, Subordinate Judge, Sth Court, Alipore, in Title Suit No. 30 of 
1964, 

2. Although ina second appeal of the present nature findings of 
fact are not open for challenge, in this case however the lower appellate 
Court in arriving at such findings did not give effect to the presumption 
arising out of the entries in the Record of Rights and as such the findings 
of fact became apen for challenge in this appeal in view of the Privy 
Council decision in the case of (1) Shankar Rao v. Shambhu Wallad, 45 
CWN 57. Accordingly we are considering facts as we do in Appeals from 
Original Decrees. 

3. The plaintiff respondent No. 1 (hereinafter referred to as the plain- 
tiff) on or about May 25, 1964, brought Title Suit No. 30 of 1964 against ° 
the defendant-appellants (hereinafter referred to as the defendants), fcr 
declaration of title, recovery of possession and mesne profits in respect of 3 
cottas of homestead land with an one storied building standing thereon 
and as recorded in R.S. Plot No. 1673 of Khatian Nos. 703/1 and 667/7 of 
Mouja Naihati (hereinafter referred to as the suit properties). It was the 
case of the plaintiff that originally a plot of land measuring more or less 
6 cottas was taken settlement of by Md. Reza from the erstwhile Mitra 
landlords (hereinafter referred to as the Mitras) in the year 1929. Accor- 
ding to the plaintiff out of the said 6 cottas of land, the said Md. Reza 
demised 3 cottas in the northern portion in favour of Abdul Khalek 
Ansari (hereinafter referred’ to as the Khalek) on August 21, 1929 ata 
rental of Rs. 15/- per year and built a one-storied building thereon. That 
the said Khalek in his turn on May 8, 1930 obtained a Mourasi Mokarari 
Patta in respect of 2 cottas of land out of the said 3 cottas from some of 
the superior Mitra landlords and thereafter he continued to possess the same 
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till his death in the early part of 1950 without any obstacle or obstruction 
from anybody and after the death of the said Khalek, his 3 sons, a widow 
and his mother inherited the said properties. The plaintiff’s further case 
is that due to communal riots, the heirs of the said Khalek kept the dis- 
puted house under lock and key and shifted elsewhere and thereafter 
they sold the suit properties ‘by a registered Kobala dated February 9, 
1953 (Ext. 2) for valuable consideration to the plaintiff and transferred all 
their rights, title and interest in the same to him. It has also been stated 
that in the meantime some persons broke open the lock and entered into 
the suit properties as a result whereof the plaintiff had to move the com- 
petent authority under the provisions of Rehabilitation of the Displaced 
Persons and Eviction of Persons in Unauthorised Occupation of Land 
Act, 1951 (Act XVI of 1951), for the purpose of ousting the trespassers and 
after a protracted proceeding got back possession of the entire property 
on February, 3, 1962, when the last of the trespassers left. The plaintiff 
then kept the house on lock & key but on the following date the defendants 
forcibly broke open the padlock and wrongfully trespassed into the suit 
property. After failing to get back possession in a proceeding under 
Sec. 145 Cr. P.C. the plaintiff had to file the above suit. 


4. The suit was contested by the defendant Nos. 1 and 2 and 
their defence inter alia was that the settlement of 6 cottas of land was not 
obtained in the year 1929 by the said Md. Reza alone, but the said settle- 
ment was taken jointly by Md. Reza and his brother Abdul Sattar (here- 
inafter referred to as the Sattar), out of their joint funds, each having 
equal share in the 6 cettas of the land in question. It has been asserted that 
_ under the Mourasi Mokarari Patta, the said Khalek obtained 3 annas 11 
gandas share in interest of the superior landlords belonging to the 
Mitras and accordingly CS Record of Rights recorded Khalek as a co- 
-sharer landlord along with Mitras in respect of the Khatian to which 
appertains the suit property in Dag No. 1673. It has further been alleged 
that the Kabuliyat allegsd to have been executed by the said Md. Reza 
‘was illegal and fraudulent and furthermore the same was never given effect 
to or acted upon and the Patta dated May 8, 1930 being a unilateral 
document, no title could have been acquired on the basis of the same or 
under it. It has also „been contended that the said Md. Reza and his 
brother, the said Sattar built there, out of their joint funds, 2 buildings 
on the lands measuring 6 cottas, one in the southern portion which was 
two storied and one on the northern portion which was single 
storied. The said 2 brothers also possessed in equal share the properties 
in question and paid rates, rents and taxes accordingly. Their further 
defence was that the said Md. Reza and the said Sattar permitted the 
said Khalek to live in the building on the suit properties and in fact the 
said Khalek had no right, title or interest therein. According to the 
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defendants the said Md. Reza while living jointly with the said Sattar, 
died leaving his widow Latifunisa Bibi and 2 sons, viz. Nurul Huda and 
minor Nurul Alam, who continued to possess the properties jointly along 
with the said Sattar. Their further case was that Latifunisa Bibi for self 
and after obtaining permission from the District Judge asa guardian of 
the minor Nurul Alam along with Nurul Huda, executed a registered 
Kobala (Ext. A) dated December 26, 1950 for valuable consideration in 
favour of one Jagannath Sharma respondent No. 2 above named, in respect 
of the undivided half share of 6 cottas of land and the building standing 
thereon. That by another purchase dated July 7, 1952 (Ext. Al) from the 
said Sattar, Jagannath Sharma became the owner of the remaining half 
of the entire six cottas and since such purchase, Jagannath had been in po- 
ssession of the entire six cottas by paying rates, taxes and rents and also by 
getting his name mutated. Their further defence was that after Khalek’s 
death, his widowed mother and other members of the family were in 
permissive use and occupation of the suit properties but because of the 
communal trouble of 1947 they gave up possession in favour of the owners 
and asa result thereof, the licence was also terminated. Their further 
defence was that the said Md. Reza and the said Sattar, after obtaining 
khas possession of the property had kept it under Jock and key but later 
on due to communal troubles, some displaced persens broke open the lock 
and started living in the house forcibly and taking that opportunity and 
also with the intention to make ‘illegal gain, the plaintiff obtained the 
collusive Kobala in Ext. 2 which is dated February 9, 1953, without any 
consideration from the heirs of the said Khalek, in his favour, But even 
inspite of that the plaintiff could not get possession of any portion of the 
properties. It was also alleged in the defence that after the refugees had 
left on January 27, 1952, Jagannath Sharma was allowed to keep the 
property under lock and key, on obtaining khas possession and shortly 
thereafter, on February 3, 1962 he sold the suit property to the said defe- 
ndants fora consideration of Rs. 6500/- and in fact possession was 
delivered in their favour. According to the defendants the plaintiff with 
the help of his men attempted to dispossees them on February 4, 1962 and 
thereafter made an application under section 145 of the Criminal Proce- 
dure Code (Ext. 8) and that too after having failed to get possession. The 
said defendants further asserted that the plaintiff well knew at all material 
times that Jagannath Sharma had purchased the suit property in respect 
of which he fraudulently obtained an infructuous document from the 
heirs of the said Khalek. It was also asserted that the CS and RS records 
were correct and as a result thereof the said defendants claimed to have 
possession of the entire suit property not only for living there with the 
family but also for getting the names mutated in the books of the Muni- 
cipality and on payment of rents, rates and taxes (Exts. 4-4 (n), apart 
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from making repairs of the house and taking electric connections therein 
in 1962. Such possession was also asserted one fact of letting out a 
part of the premises to tenants. It was also Claimed that the defen- 
dant No. 3 Jagannath Sharma was impleaded unnecessarily. Apart from 
the defence as mentioned hereinbefore, it was also claimed that the suit 
was speculative, not maintainable and harassing and furthermore it was 
contended to be bad for misjoinder of parties and on the ground of 
limitation. ; 

5. On the pleadings as afcresaid, the following issues were framed 
for determination : i 

(1) Is the suit bad for misjoinder of parties ? 

(2) Is the deféndant No. 2 a necessary party to the suit ? 

(3) Is the suit barred by limitation ? N 

(4) Has the plaintiff any right. title and interest in the suit property ? 

(5) Is the plaintiff entitled to any damages from the Defendant Nos. 

1 and 2 ?, and 
Is he entiled to any relief as prayed for ? 

(6) To what relief, if any, is the plaintiff entitled ? 

6. The suit was decreed on contest against defendant Nos. | and 
2 and the plaintiff’s title to the suit property was declared with a further 
direction that he would be entitled to recover possession of the properties. 
There was a further direction on Defendant No 1 to deliver possession 
of the properties to the plaintiff within æ month from the decree with a 
corresponding default clause. -The plaintiff was also found to be entitled 
to get a decree for Rs. 100 00 P. on account of mesne profits. 

7. Although issue No. I as aforesaid was not pressed, yet on 
consideration of the relevant factors, the learned Subordinate Judge 
held the defendant No. 3 Jagannath Sharma to bea proper though not a 
necessary party and as such he held that the suit could not fail for joining 
him. Issue No. 2 was answered in the negative and on consideration 
of the evidence of Jagannath Sharma (DW 2) and the exhibits, it was 
observed that the suit was not barred by limitation. It was also 
observed that sinse neither defendants nor Jagannath, possessed the suit 
property namely, the nothern portion of the 6 cottah property, the suit 
was not barred by time. In respect of issue No. 3, which is perhaps and 
practically the main issue to be decided in the suit, it was held that the 
sale in favour of the plaintiff through-Ext. 2 was valid and as such 
he acquired a valid right, title and interest in the suit properties. In 
view of the findings as above, the other two issues viz , issue Nos. 4 and 
5 were also answered in favour of the plaintiff. 

8. In the appeal, viz., Title Appeal No. 773 of 1965, which was taken 
from the said determination of the learned Subordinate Judge in Title 
Suit No. 30 of 1964, the point which came up for consideration was 


1977(1) CLJ) Kanai Lal Mitra y. Nitya Nanda Roy 583 


whether the plaintiff had right, title and interest in the property and 
the learned Additional District Judge, by his judgment and decree dated 
March 21, 1963, dismissed the appeal on contest with costs against the 
appearing parties and exparte against the rest without costs and thereby 
affirmed the judgment and decree of the learned Subordinate Judge. 

9. Those determinations have been impeached in this appeal and 
Mr. Ghose contended them to be erroneous and perverse on the face of 
the evidence on record. He in fact strongly assailed the findings of the 
Courts below on issue No. 3 and contended that on a proper construction 
of the documents and consideration of the evidence on record, the Coust 
of appeal below should have held that at all material times, the plaintiff 
had and still has no right, title and interest in the suit properties. 


10. It was firstly contended by Mr. Ghose that the Kabuliyat from 
Khalek to Md. Reza, dated August 21, 1929, Ext. 1(b), should have been 
"held to be a fictitious one and in any event it should have been held that 
the same was never acted upon and as such the said exhibit should have 
been omitted from consideration ; secondly, it was contended by him 
that the entries in the Assessment Registers. (Ext. 4), not having been 
duly proved, but they having been only produced, no reliance should 
have been placed on them; thirdly, he contended that the legal effect of 
the entries in the recent record of rights, particularly the background of 
the decision of the settlement were not duly considered ; fourthly, it was 
submitted that Exts. A and Al were not correctly considered or const- 
rued and fifthly and lastly, it was contended that on merits and as appe- 
ared from the other exhibits viz., the several documents, deeds and records 
and more partieuJarly in view of Exts. 6-6(c) viz., the order sheet in the 
Act VIII case, the determination as made should be held to be clearly 
erroneous 


11. In support of his first and fourth points Mr. Ghose first took 
us through the documents (i) Ext. 1 dated July 30, 1929. which is a Kabu- 
liyat from Md. Reza to Panchkari, (ii) Ext. 1(a), Kabuliyat dated August 
16, 1929 from Md. Reza to K. Mitra, (iii) Ext. 1(b) Kabuliyat dated 
August 21,1929, from the said Khalek to Md. Reza, (iv) Ext. I(c), a 
Kabuliyat dated November 27, 1929 from Sattar to K. Mitra and (v) the 
Kabuliyat Ext. 1(d) which is dated August 5, 1929 from Md. Reza to 
M. Mitra and (vi) Exts, A-Al, dated December 26, 1950 & July 7, 1952 
the defendants’ title deeds and contended that these documents of title 
have not been rightly construed and considered and furthermore the char- 
acter Ext. 1(d), which confers Moureshi right has not at al! been considered. 
Mr. Das Gupta appearing on behalf of the plaintiff-respondent contested 
the points raised by Mr. Ghose. He has also placed the relevant exhibits, 
along with the statements in the written statement and has clearly pointed 
out what lands have been sought to be transferred by each of them. He has 
further contended that the determination was done on due consideration 
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of those exhibits and furthermore the case of co-sharer as was sought to 
be done and established, has been rightly disbelieved. He further sub- 
mitted that Exts. A & Al would show that the southern portion and 
more particularly about 3 cottas of land on the south was purchased by 
Jagannath and not the northern portion as claimed. 

_ 12. By Ext. 1, Md. Reza got the settlement of 2 out of 6 cottas 
from the 1/3rd co-sharer Mitra landlords on an annual rent of Rs. 10/-. 
By Ext. 1(d) another 2 cottahs were taken settlement of from another 
group of landlords at the same annual rent of Rs. 10/- and under Ext. 
1(a) 10 chittacks of land were taken settlement from another landlord 
on an annual rental of Rs. 2/2 only. So the three Kabuliyats together 
cover about 4 cottahs and 10 chittacks of land and thus fall short of 6 
cottahs. Though on the lapse of such a long time, the plaintiff, the sub- 
sequent purchaser has not been able to prove the deed of settlement 
of the balance, it must however be remembered that it is the 
comnion case of both the plaintiffs and the defendants that the entire 6. 
cottahs were taken settlement of by Md. Reza: It is true that according 
to the defendants such settlement was taken by both the brothers, Md. 
Reza and Sattar, there is no evidence of such settlement being taken by 
Sattar. Ext. 1 (c), on the other hand, only shows that Sattar took settle- 
ment of superior interest of Mitra landlords in 10 chittacks of 
which the settlement was in favour of Md. Reza. Be that as it may, Exts. 
1, 1(a) & 1(d) clearly show that at least 4 cottahs 10 chittacks was taken 
Settlement of by Md. Reza and of the said land of 3 cottahs was settled in 
favour of the plaintiff purchaser, Khalek by Ext. 1(b). Evidence on record 
will establish that the structure on the northern side of 6 cottahs was 
built by Khalek and not by Md. Reza or Sattar Such rigth to build on 
the 3 cottahs of land settled in favour of Sattar was granted by Ext. 1(b), 
the reserve rent whereof was Rs. 15/-. From those evidence it is apparent 
that Md. Reza settled the suit lands in favour of Khalek. The argument 
that Ext. 1(b) in the absence of corresponding dhakhilas should be held 
to have not been acted upon has also no basis as there is ample evidence 
to show that the same was acted upon. Khalek went into possession, built 
his own house and continyed to enjoy the same. That apart, there is some 
evidence of payment of rent through P.W. 2 and no evidence to prove the 
allegation that Ext. 1(b) was never acted upon. Ext. 3(a), the patta dated 
8.5.1930 by some of co-sharers superior landlords in respect of a share of 
such interest in favour of Khalek also would go to show that Khalek acted 
upon the settlement in Ext.I(b) when he built his own house on the land so 
settled and enjoyed the same. It further appears from Ext. 10; the applica- 
tion filed by Md. Reza’s widow: in the Act VIII case, for permission to sell 
the share of the minors that the sale proposed was of the southern 3 cot- 
tahs with the two storied pucca building thereon and not the suit land on 
the north. Permission being granted on such an application (Ext. 13) Ext. 
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A was executed. Exhibit Al is the alleged purchase of the share of Sattar. 
Both these purchases show that when Jagannath’s purchase was only the 
two storied house on the south and not the suit property. Thus from 
the said Exts. A-Al it appears that Jagannath purchased the Southern 
portion and his evidence was that he got hisname mutated in the Muni- 
cipality and in the landlord’s sherista prior to 1962 would be of no avail 
or assistance since his own admission in evidence is that he got possession 
only in 1962. That apart, Ext. 4, viz. certified copies of the Assessment 
Registers of the Naihati Municipality covering a period from 1935-36 
to 1939-40, proves the existence of a single storied building with 3 rooms 
on holding No. 8 of Mitrapara, which was assessed in the name of Abdul 
Khalek shows that the lands in question were in constant and continuous 
possession of the said Khalek on due payment of tax by him. The fact 
of Khalek’s possession for the subsequent period from 1940-41 to 1944-45 
and thereafter 1945-46 upto the year 1955-56 is further proved by Exts. 
© 4(b), 4(c) and 4(d) since holding No. 10 Mitrapara was previously num- 
bered as holding No.8. Here, on his seeond branch of argument, Mr. 
Ghose submitted that these exhibits were not duly proved and were not 
legal evidence and the more so when they were not proved by the person 
who prepared them. In support of his contentions, Mr. Ghose placed 
reliance on the case of (2) Durgabala Biswas v.. Nityananda Roy, 59 CWN 
367, where, in a proceeding for standardisation of rent under the 
West Bengal Premises Rent Control (Temporary Provisions) Act, 1950 it. 
has been observed that where the Rent Controller fixes the rent on 
wholly inadmissible evidence, the order fixing standard rent cannot be 
upheld. Mr. Ghose next relied on the case of (3) Jitendra Nath Joardar 
v. Makhan Lal Choudhury, 61 CWN 175, where it has been observed 
that :— ; 
“A certified copy of the document described as an “Inspection 
Book of Lands and Buildings’? maintained by the Corporation of 
Calcutta is not admissible under section 35 of the Evidence Aet. The 
entries in such book which plainly show that the amount of land 
was inserted on the basis of statements made by the tenants are hear- 
say evidence. 

There is nothing in section 136 of the Calcutta Municipal Aet, 
1923 which authorises or requires the executive officer or the person 
acting under his authority to make entries of the measurements in a 
book described as the “Inspection Book of Lands and Buildings”. If 
the making of the entry is neither authorised nor required by the 
statute, it cannot be said that the Assessment [Inspector whe made the 
entry did so in discharge of his official duty or in performance of a 
duty specially enjoined by the law of the country. 

The document described as “Inspection Book of Lands and Buil- 
dings” maintained by the Corporation of Calcutta is nota public 
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document within the meaning of section 74 of the Indian Evidence 
Act”. 

13. This contention of Mr. Ghose cannot howeyer be accepted as 
these documents are clearly admissible under Sec. 35 of Indian Evidence 
Act. They are the entries in a register prescribed to be maintained under 
‘S. 136 of the Bengal Municipal Act, and the Rules framed thereunder. 
The entry asthe owner isan authorised entry and on the evidence of 
P. W. 1 such entries have been duly proved. Moreover P. W. 3, the tax 
collector of the municipality has already proved possession of the suit 
holding by the predecessor-in-interest of the plaintiff. 


14. That apart, Ext. 6(a) & Ext. 11 are applications filed by Jagan- 
nath Sharma, the predecessor-in-interest of the present defendants and 
they show that he himself applied for permission to purchase the interest 
of the minor heirs of Khalek in the suit property thereby acknowledging 
title and possession of such heirs in the suit property. Exts. 7 and 6 go 
to show thatin 1953, the widow of late Khalek obtained permission 
from the District Judge in Act VIII case and sold the share of minor 
heirs of Khalek in favour of the plaintiff. On consideration of evidence 
there is no way out but to hold that Jagannath’s title to the suit proper- 
ties has not at all been made out and on the other hand the right, title 
and interest of the plaintiff has been well estbalished. Plaintiff’s posses- 
sion until dispossessed by the displaced persons have also been established 
by evidence both oral and documentary. Ext. 9 is the order in the pro- 
viding for eviction of the displaced persons dated 14. 3. 1956 shows that 
it was the plaintiff who obtained such an order and not the defendants 
or their predecessor-in-interest as claimed by them. Hence the defence 
version of Khalek and his heirs being licencees only has.not been esta- 
blished. Thus the plaintiff respondents, being purchasers for value, 
acquired perfect title. 


15. On the third branch of his submissions, Mr. Ghose submitted 
that both the C.S. and R.S. records being in favour of the defendant 
appellants, there must be presumptions of correctness attached to them, 
unless rebutted, and there having no such evidence in rebuttal, the 
entries in the corresponding records should have been held in favour 
of his clients. In support of his contentions, Mr. Ghose first relied on 
the case of (4) Rani Harshamukhi Dasi v. Kshitindra Deb Roy & Ors, 47 
CWN 662, wherein it has been observed that where there is an entry in 
the record of rights, the entry will be presumed to be correct unless the 
contrary is proved and it is not necessary for the person relying upon the 
presumption to adduce evidence to show that there was foundation for 
the entry. He next relied on the case of (5) Jathindra Nath Mallik v, 
Sushitendra Nath Palit, 69 CWN 210, wherein the principle as enuntia- 
ted in Rani Harshakukhi’s case (supra) has been reiterated and it has 
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been observed that the principle of presumption of correctness of the 
entries in the Record of Rights finally published under the Bengal Ten- 
ancy Act, is applicable to the Record of Rights published under the 
West Bengal Estates Acquisition Act, 1953, and it is for the parties 
relying on such presumption to prove the foundation or basis of the 
correctness of the entries of the record of rights. The Record of Rights in 
the present case would stand in the way of the plaintiff getting the 
decree. So far as CS Record is concerned it does not support either of 
parties. Obviously that records Md. Reza and his brother to be in pos- 
Session on settlement. But on our findings made hereinbefore, Md. 
Reza’s brother had only an interest in the Superior interest, the settle- 
ment was made exclusively to Md. Reza by the Mitras. Such recording 
was made either before or without reference to the subsequent settlement 
by Md. Reza to Khalek which has been well established on other evi- 
dence. So far as the entry in R. S. Records is concerned, it not wholly 
against the plaintiff. It records plaintiff's possession though as 
wrongful. The order of the Revenue Officer goes to show, that he 
misread plaintiff’s purchase as purchase of merely superior interest and 
as such refused to record him to be in possession on his own rights. But 
since he was found te be in possession, he was recorded as in wrongful 
possession. But on our findings made hereinbefore such an entry is clearly 
erroneous and the presumption arising therefrom should stand rebutted. 


16. On the fifth viz., the last point, ie. on merits, Mr. Ghose 
placed reliance on Ext. 3, the certified copy of the Patta of Abdul Sattar 
dated November 27, 1929, from the Mitras, Exts. 3(a), 4, 4(a), 
5, 5(a) and 6 to 6(e) and submitted that they have not only been not 
considered duly and in any event the learned Courts below acted illegally, 
with material irregularity and in improper use of jurisdiction in accepting 
into evidence the certified copy of the Kabuliyat, Ext. 1(b) executed by 
Khalek in favour of Md. Reza. 


17. So faras the first part of this contention of Mr. Ghose is 
concerned, it would appéar from discussions made hereinbefore, that the 
courts below were not wron g in their reading or construction of doc- 
uments referred to by Mr. Ghose. The only point whieh calls for consi- 
deration is, whether the certified copy of the Kabuliyat was admissible 
and whether the courts below acted wrongly in accepting the same in evi- 
dence or in placing reliance on them. But this objection is belated and 
cannot be entertained when no objection was taken as to its admissibility 
without proof. of the original at the trial court. The original was rot in 
the possession of the plaintiff or his predecessor-in-interest. Moreover 
the argument of Mr. Ghose on the question of admissibility of certified 
copy cannot be accepted in view of Sec. 65 (c) of the Evidence Act. It 
is a Kabuliyat granted by Khalek to Md. Reza in the year 1929. Neither 
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of them is alive. Plaintiff is the purchaser from the heirs of Khalek and 
as such it was not reasonably possible for him to produce the original. A 
question similar to the present one, came up for consideration in a Bench 
decision of this Court in the case of (6) Anima Das Sharma & Anr. v. 
Rey Dr. Lawrence Trevor Picachy & Ors., 80 CWN 788 wherein it has 
been observed that : 


“It is the requirement of the appellate court to enable it to pro- 
nounce judgment or for any other substantial cause that the appellate 
court may admit additional evidence under order 41 Rule 27, Civil 
Procedure Code, subject, however to this that even though the appe- 
llate court may be able to pronounce judgment it may still admit 
additional evidence if it considers that in the interest of justice some- 
thing which remains obscure should be filled up so that it can pro- 
nounee its judgment in a more satisfactory manner. 

The presumption of section 90 of the Evidence Act, 1872, is not 
applicable to certified copies of documents. 

The fact that the original documents are registered documents 
there is a presumption as to the due execution thereof by persons 
alleged to have executed the same in view of section 57(5) and sec- 
tion 60(2) of the Registration Act, 1968. 


Although a broad proposition cannot be laid down that whenever 
certified copies of registered documents are produced there is no 
necessity of proving the execution of the same, in accordance with 
section 67 of the Evidence Act, 1872, but where there is loss of 
evidence relating to the execution of any document, the court may in 
a suitable case rely on the certificate of registration as prima facie 
evidence of proof of execution”. 

Thus I hold that the certified copy of the Kabuliyat in the instant 
case was rightly admitted into evidence. 


18. On our finding as to possession by the plaintiff upto 1962 
made hereinbefore no question of limitation does arise. 


19. In view of the above the points argued by Mr. Ghose fail, so 
also the appeal and the same is dismissed. There will however be no 
order for costs. 

Let the records be send down at an early date. 

Sen, J. : I agree. 

P.R. 
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[CONSTITUTIONAL WRIT JURISDICTION] 
Before Mr. Justice Sabyasachi Mukharji 
Decision : November 13, 1975 


Sukumar Bandopadhyay and Ors, os oe Petitioners 
Versus 
State of West Bengal and Ors. xe su Respondents* 


West Bengal Service Rules—Absence without authorised leave, on 
Bundh Day or any period inclusive of Bundh day from duty-- interruption 
of service— Pay and allowances already drawn— Whether recovery for such 
Payment can be done. 

Some workers inclusive of the petitioners who °were permanent 
Class IIT and IV employees of the Education Department, Govt. of 
West Bengal, were absent form work on July 27, 1973 for the entire 
working day or a part thereof and thereafter applied for leave. The Chief 
Secretary, Govt. of West Bengal, issued a circular on July 30,1973, inviting 
a reference to Home (Political) Department Memo No. 1074-PS dated 
20.7.73 regarding the attendanee on the 27th July, 1973 wherein it was 
mentioned that if the appointing authority be not satisfied about the 
genuineness of the reasons for any employee’s absence on July 27, 1973, 
such absence would be treated as a break-in-service with all its consequ- 
ences, and if his pay for that day had already been drawn before the 
decision of the appointing authority, such pay would be recovered 
out of his pay for the month of August, 1973. 

The Commissioner and Secretary of the Education Department, 
Govt. of West Bengal, passed an order dated November 16, 1973 to the 
effect that the grounds for leave as given by the several employees includin g 
the petitioners were not at all convincing and their absence from work 
on that date or for any period including that date, would be treated as a 
break-in-service and pay already drawn by them for the period of absence 
should be recovered from their salary for the month of November, 1973, 
payable on the 30th November, 1973. ; 

HELD: As per the provisions of the West Bengal Service Rules, Part 
I, Rule 153 of Chapter XV the authority empowered to grant leave 
reserves the discretionary right to refuse or to revoke leave if after due con- 
sideration he thinks it necessary. As per the Rules leave is not a matter of 
right. The authority competent to grant leave after having regard to the high 
percentage of absence in comparison to the usual or normal percentage of abs- 
ence on other days and not being convinced about the genuineness of the 
grounds advanced by the employees refused leave. Hence it cannot be said 
that the authurity concerned had acted malafide or in an illegal manner. 

The Education Commissioner and the Secretary, being the appellate 
authority against an order of the disciplinary authority and being an au- 
thority higher than the disciplinary or appointing authority in respect of 

* Matter No. 798 of 1973 
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the Class IV employees of the Government of West Bengal was none 
the less competent to deal with the applications for leave or to pass the 
impugned order dated November 16, 1973. The impugned order is not a 
penalty. 

Being absent without prior leave and in view of express rules in this behalf, 
the petitioners were not entitled to draw any pay or allowances for the period 
of absence and the pay and allowances already drawn for the said period are 
liable to be refunded. The delay in recovering the pay and allowances so 
paid to the petitioners can not be regarded as an illegality. In such matters 
no principle of limitation is involved. l 

HELD: « In the absence of any specific or clear statutory 
rules and in the absence of proper disciplinary proceedings a break- 
in-service, cannot be imposed on any employee on the ground of -un- 
authorised leave. The impugned order dated 16th of November, 1973 in 
so far as it directed that the absence of the petitioners on 27th of July, 1973 
or for a period inclusive of the 27th of July, 1973 should be treated as a 
break-in-service is bad and therefore should be set aside. 

Cases referred to : 


. (1) Mannalal Jain y. State of Assam, AIR 1962 SC 386 
(2) I. N. Sexena y. State of Madhya Pradesh; AIR 1967 SC 1264 
(3) Deoki Nandan Prosad y. State of Bihar, AYR 1971 SC 1409 
Naranarayan Gooptu, Jayanta Mitra and i 
Indrajit Sen ee ot 
P. K. Sen Gupta, (G.P.), S. C. Bose and 
Ganendra Narayan Roy i 


The judgment of the Court was as follows :— 


for the Petitioners 


‘or the Respondents 


The subject matter of challenge in this application under Article 226 
of the Constitution is the order dated 16th of November, 1973 issued by 
the Commissioner and Secretary, Education Department. The said order 
stated as follows :— . 

“It appears that some employees of this Department abstained 
themselves from office on the 27th July, 1973, the day of “bundh’ 
without prior permission, inspite of the directions given in the Home 
(Pol.) Department order No. 1074-PS dated 20-7-1973 which was circ- 
ulated to all the Government Servants. 

` “Tt also appears that all these emplopees applied for leave either 

for that day only i.e. the 27th July, 1973 or for a period inclusive of 
that date. i . 

“After examination and scrutiny of the leave applications of the 
‘eraployees concerned the undersigned is satisfied that the grounds for 
leave as given by some of the employees, as mentioned in the enclosed 
statement, are not convincing. 

“tn terms of the Finance (Audit) Department Memo No. 4896 (210)F 


N 
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dated 30-7-73, the undersigned directs that the absence on the 
27th July, 1973, or for the period inclusive of the 27th July, 1973, of 
the employees as mentioned in the statement enclosed should be treated 
as break in service with the consequences as mentioned in the Finance 
Department Memo-No, 4845-F dated the 23rd November, 1970. 


“Tt is further ordered that the pay already drawn for the period 
shown against each in the statement enclosed be recovered from his/ 
her pay/leave salary for the month of November, 1973 payable on the 
30th November, 1973.” ; 

Along with the said order the statements of employees of tbe Education 
Department whose leave was refused indicating their designation and period 
of leave refused was attached. The number of employees involved in that 
statement were 64. This is an application by 50 of those employees. The 
main question involved is the validity of the consequences visited upon 
these employees for non-attendance of office on 27th of July, 1973. In order 
to appreciate the questions it would be necessary to refer to certain facts. 
It appears that on 20th of July, 1973 the Chief Secretary to the Govern- 
ment of West Bengal issued a circular to the following effect :— 


“In view of the threatened ‘Bandh’ called on the 27th July 1973 
it is directed that it should be impressed on all Government servants 
that they are required to attend office on that day as usual. It is 
further requested that a statement of those who absent themselves 
from office on that day be prepared showing their residential address 
and explanations be obtained from them about reasons of their 
absence. 

This may be communicated to all Directorates and Sub-ordinate 
offices for necessary action.” 


2. On the 30th of July, 1973 the Chief Secretary issued another 
circular which was to the following effect :— 


“In inviting a reference to Home (Political) Department No. 1074- 
PS dated 20-7-73 regarding attendance on the 27tk July, 1973 the 
undersigned is directed to state that the required explanation should 
be called by the appointing authority by the 10th August 1973 from 
those who did not attend office on the 27th July, 1973 and, if the 
appointing authority, after enquiry if necessary and examination 
of the explanation, is not satisfied about the genuineness of the 
reasons for the absence will be treated as break in service with all 
its consequences as mentioned in Finance (Audit) Department No. 
4845-F, dated 23rd November, 1970. In such cases of break in 
service, again, pay, if already drawn, for the 27th July, 1973 prior to 
a decision regarding explanation, will be recovered from pay/leave 
salary for the month of August payable on the Ist. of September, 1973. 
As to leave applications received up to 26th of July, 1973 these may 
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be disposed of after the leave granting authority has fully satisfied 
himself of the genuineness of the reasons for which leave has been 
asked for, if these leave applications have been or are rejected, these 
absentees may also be required to submit their explanation and if the 
-explanation is not satisfactory, the absence in these cases also will be 
treated as break-in-service.”’ 
In appears from the aforesaid eirculars that the Chief Secretary was dire- 
cting the Heads of the respective departments to examine the question 
of attendance on the 27th of July, 1973. If the employees were 
absent explanation was directed to be called for by the appointing 
authority from those who did not attend on the 27th July, 1973 and if the 
appointing authority after necessary enquiry and examination of the 
explanation was not satisfied about the genuineness of the reasons for 
the absence, the absence was directed to be treated as break in service 
with all the consequences mentioned in the Finance (Audit) Department 
No. 4845-F, dated 23rd of November, 1970. In the said memorandum 
dated 23rd of November, 1970 the consequences or the meaning of the 
expression ‘Break-in-Service’ were explained as follows : - 


“In continuation of this Deptt. Memo No. 4342 (210)-F dated 
14-9-70, the undersigned is directed, to. enclose the following further 
clarifications in regard to certain points raised in connection with the 
‘Break-in-Service’ of the Govt. employees for their participation in the 
strike during the 26th, 27th and 28th August, 1970. 

POINTS RAISED 

1. Whether the break in service is a termination of service followed 
by a fresh appointment. 

2. Whether the break shall have effect on the existing pay, on the 
accumulated leave at credit and on the drawal of future increment. 

3. Whether the break shall have effect on the caleulation of a eom- 
plete year for the purpose of half-pay leave. 

4, Whether the break shall have effect on the declaration of quasi- 
permanency or permanency-in-status. 

5. What should be the latest date for receipt of applications for 
condonation of break-in-service. 

6. Whether the period before the break-in-service shall be consi- 
dered for retirement benefits. 

CLARIFICATIONS 

1. No. 

2. Leave earned upto the 25-8-70 will be allowed to be carried 
forward on and from 29-8-1970. The period of break should be excluded 
for calculation of earned leave. There will be no effect on pay. The 
next date of increment will however be deferred by three days of un- 
authorised absence in terms of Rule 48(a) of W B.S.R. Pt. I. 

3. Due to break-in-service, the period of the year before the break 
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cannot be taken into account for the purpose of counting the year which 
would have been completed on or after 26-8-70. A new cycle of a com- 
pleted year of a service will commence from 29-8-70 for the purpose of 
_ admissibility of half-pay leave under Rule 173(a) of W.B.S R. Pt. I. 

4. Attention is invited to Rule 4 of the West Bengal Service 
(Temporary) and Quasi-permanent Service with Permanent Status Rules, 
1967. The continuity having been disrupted by 3 days of unauthorised 
absence and previous service having been forfeited, the period of conti- 
nuous service necessary for conferment of permanent or quasi-permanent 
status will obviously commence from the 29th August, 1970 for all Govt. 
employees in whose cases declarations have not been issued by competent 
authorities conferring quasi-permanancy or permanent status before the 
26th August, 1970. 


5. Such application submitted upto the 21st December, 1970 may 
be taken up for consideration. 


6. Attention is invited to the concluding paragraph of this Deptt. 
circular No. 4342 (210)-F dt. 14-9-1970. The break-in-service constituted 
under Article 420 CSR involves forfeiture of past services for the purposc 
of pension and gratuity. The break-in-service constituted 26-8-70 to 28-8- 
1970 therefore entails forfeiture of past services unless it is condoned by 
the appointing authority in terms of the said Memo No. 4342 (210)-F 


dt. 14-9-1970. The provisions of Articles 421 and 422 C.S.R. should 
stand rescinded for these purpose.” : 


27th of July, 1973 was declared as Bundh Day by some of the poli- 
tical parties in the State. The petitioners contend that on account of 
various reasons including medical ground the petitioners could not come 
to office on 27th of July, 1973 or for a period inclusive of that date and 
they duly applied for leave for their respective periods of absence. Acco- 
rding to the petitioners the statements contained in their leave applications 
were true and correct. The petitioners state that the absence of the peti- 
tioners of 27th of July, 1973 or for a period inclusive of that date was 
solely for unavoidable compelling and unforeseen circumstances and as 
such the petitioners were entiled to leave as prayed for ‘in thcir respective 
applications. The petitioners further state that the pay and allowances 
of the petitioners for the whole of the months of ‘July and August had 
been paid. The petitioners also state that they were similarly paid 
their pay and allowances for the months of September and October. 
Thereafter the memorandum dated 16th of November, 1973 directing 
recovery from the pay and allowances of the petitioners and effecting the 
break-in-service of the petitioners with all the consequences as mentioned 
in the memorandum dated 23rd of November, 1970 was issued. The 
terms and conditions of the said memorandum dated 16th of November, 
1973 have been set out hereinafter. The petitioners moved this appli- 
cation on the 28th of November, 1973 under Article 226 of the Consti- 
tution and obtained a rule nisi and an order of injunction until the 
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disposal of the rule nisi. - 


3. The petitioners challenge the said memorandum dated 16th of 
November, 1973 as being in violation of the said circulars dated 28th of 
July and 30th of July, 1973. It was contended that the said memoran- 
dum was issued without ealling for by the appointing authorities, i.e. 
Deputy Secretary-and Assistant Secretary for Class II and Class IV 
employees respectively, by August 10th, 1973 any explanation 
for the said absence and without any enquiry and examination of 
the explanation as required by the memorandum dated 30th July, 
1973. It was submitted, therefore, that the respondent No. 4 
namely, Commissioner and Secretary, Education Department acted in 
excess of his jurisdiction and contrary to the orders and directions. con- 
tained in the memoranda dated 20th of July, 1973 and 30th of Muly, 
1793 referred to hereinbefore. The petitioners had further contended that 
the petitioners had been refused leave arbitrarily and in contravention of 
relevant provisions of the West Bengal Service Rules.—The procedure for 
granting leave was net followed. The petitioners further contended that 
as aresult of the said notification dated 16th of November 1973 penal 
cousequences have been imposed upon the petitioners and the petitioners 
have been penalised and such penalties have been imposed upon the 
petitioners without following the procedure for the imposition of the 
penalty and was in Violation of the Rule 8(iii) of the West Bengal 
Service (Classification Control and Appeal) Rules, 1971. It was lastly 
contended that the Commissioner and Secretary, Education Department 
was the appellate authority in respect of the petitioners belonging to 
Class III Service and was in much higher rank and office of the appellate 
authority in respect of the petitioners belonging to Class IV Service. It 
was, further submitted that the Commissioner and Secretary, Education 
Department, being respondent No. 4 herein, had wrongly usurped the power 
function and authority of his subordinate officers and deprived the peti- 
tioners of the appellate provisions and as such the order passed on the 
16th of November, 1973 was illegal and contrary to law. 


4. On behalf of the respondents it was contended that under the 
tules the petitioners were not entitled to leave as a matter of course. 
Having regard to the high percentage of absence in comparison to the 
usual or normal percentage of absence on other days the leave applica- 
tion of the petitioners for absence on and from period including 27th of 
July, 1973 was considered to be not genuine and as such the Head of the 
Department refused to grant such leave. The facts and circumstances 
of the consideration of the leave applications have been set out in para- 
graph 5 of the affidavit of Bibhuti Bhusan Dutt affirmed on the 16th of 
-January, 1974. In the premises it was submitted that the petitioners were 
absent without authority and as such under the rules the’ petitioners 
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were not entitled to pay and allowances for the period of absence and the 
petitioners were liable to have their services broken in consequence of 
the relevant rules and provisions applicable to the Government servants 
including the petitioners. It was further contended that the circulars 
dated 20th of July, 1973 and 30th of July, 1973 need not require the auth- 
ority of being made rules inasmuch as the said circulars were mereiy 
clarifieatory of the positions prevailing under the rules. It was submitted 
that the said circulars did not create any new offence or impose any new 
burden upon the petitioners. 


5. The position, therefore, is that the petitioners abstained from 
work on 27th of July, 1973 which was a Bundh Day, The petitioners had 
applied for leave on that date or for period including that date. Such 
leave was not granted. In the premises the order dated 16th of November, 
1973 was passed. The said order mainly involves two consequences, 
namely (i) that if the pay already drawn for period of absence 
including 27th July, 1973 it should be recovered from the future pay 
of the petitioners and (ii) the absence should be treated as break-in- 
service with all the consequences. Therefore, the petitioners were depri- 
ved of their pay and allowances for the period they abstzined from work 
including the period of 27th July, 1973 and ithe period of absence was 
treated as break-in-service. The question, is, whether in imposing these 
two consequences upon the petitioners the respondent No, 4 had acted 
illegally. 


6. The first question, therefore, is whether leave was properly 
refused or not. Rule 153 of Chapter XV of the West Bengal Service Rules, 
Part I, provides that the leave connot be claimed as a matter of right. 
When the exigencies of the public service so required discretion to refuse 
or revoke leave of any description was reserved to the authority empowered 
to grant it. Now, in this case leave had been applied for on various 
grounds including illness of the person concerned or members of the 
family. Such leave was refused. It is true that from the affidavit-in- 
opposition it does not appear that each individual case was examined but, 
having régard to the percentage of absence during the normal péricd, 
if the authority -competent to grant leave, considered it necessary to 
tcfuse leave in the background of the fact that 27th of July, 1973 was a 
Bundh Day and there would be a tendency on the part of the many of 
the employees to abstain themselves on the plea or excuse of unaveida- 
ble circumstances, in the absence of other materials and particulars it 
cannot be said that the authoritics concerned had acted illegally or ix a 
mala fide manner. It is true that in a situation of this type certain in- 
justice might cccur in individual cases but a pragmatic view of the matter 
should be taken and having regard to the usual percentage of absence 
if the appointing authority does not feel convinced of the genuineness 
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of the grounds advanced by the employees, in my opinion, in an applica- 
tion under Article 226 of the Constitution in the absence of any specific 
mala fide attitude towards the employees the order refusing to grant leave 
cannot be termed as illegal or violative of the rules. Iam also unable to 
accept the contentign that the respondent No.4 being the appellate 
authority for disciplinary proceeding and being an authority higher than 
the appellate authority in respect of the Class IV employees of the Gover- 
nment of West Bengal was not competent to deal with the applications 
for leave or pass the impugned order dated 16th on November, 1973. In so 
far as the order in question refusing to grant leave and imposing the conse- 
quences of absence without leave upon the petitioners, by depriving the pay 
of the petitioners for that date is concerned, in my opinion, as the Head of 
the Department the respondent No. 4 was competent to pass the impugned 
order. Inasmuch as the order in question in so far as it refuses to sanction 
leave to the petitioners for 27th of July, 1973 or for a period inclusive of 
27th of July, 1973 and in so far as the petitioners are visited with the con- 
sequences of absence without leave by having their pay cut for that period, 

are concerned the same is not a penalty and as such the question of appellate 
authority imposing a penalty, does not arise. Under item 5 of appendix 4 
of the West Bengal Service Rules, Part I, Heads of the Office might grant 
leave of all kinds to the staff belonging to Class III and Class IV service 
provided local arrangements could be made to carry on the work. On the 
27th of July, 1973 in view of the peculiar circumstances of the day it 
appears that local arrangements could not be made to carry on the work 
in view of the fact that so many of the employees were absent. In the 
premises the order in question being by the Head of the Department was 
competent. As the petitioners were absent without proper leave under 
proviso to Rule 26 of the West Bengal Service Rules, Part I, which was 
amended on the 7th of January, 1972 the petitioners were not entitled to 
draw any pay or allowances for that date. The Rule 26 as amended 
provided as follows :— 

“26. Subject to any exceptions specifically made in these rules, 
an Officer shall begin to draw the pay and allowances attached to the 
post held by him with effect from the date when he assumes the duties 
of the post and shall cease to draw them as soon as he ceases to 
discharge those duties. 

Provided that an officer who is absent from duty without authority 
on any day or part of the day shall not be entitled to draw any pay or 
allowance for that day. 

Note: A Government servant will begin to draw the pay and allowance 
attached to the post held by him with effect from the date on which 
he assumes the duties of that post ifthe charge is transferred before 
noon of that date. If the charge is trasferred in the afternoon he 
commences to draw them from the following day.” 
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Inasmuch as I find that the petitioners were absent without leave, and 
such leave had been properly refused, the petitioners were not entitled to 
pay and allowances in accordance with the rules applicable to the petitio- 
ners Therefore, the question whether the circulars dated 20th of July, 
1973 and 30th of July, 1973 were valid or proper and whether order was 
in compliance with the aforesaid circulars need not be considered. The 
next question that falls for consideration in this case, is, whether after the 
petitioners had been allowed to draw their salary upto October, 1973 
it could be directed by the impugned order dated 16th of November, 
1973 that the pay and allowances for the period of 27th of July, 1973 
should be recovered from their future salary. I do not find any 
infirmity in that part of the-order. If the petitioners have been paid 
their pay and salary for 27th of July, 1973, which the petitioners were 
not entitled to under the relevant provisions of rules, the petitioners 
are liable to refund the same and as such the respondents are entitled to 
recover the same, If that is the position then merely because there has 
been a delay in recovery from the pay and allowances of the petitiners the 
pay and allowances wrongfully collected by the petitioners for 27th of 
July, 1973, cannot lead to any illegality. No principle of limitation is 
involved in this matter. 

7. The next question that falls for consideration in this case, is, 
whether the order in so far as the order directed that there was a 
break-in-service of the petitioners the same was illegal. ‘‘Break-in-service” 
as such is not defined in any of the rules applicable to the petitioners. 
At least my attention was not drawn to any such rule. Break-in-service 
that was contemplated to be imposed by the impugned order has been 
clarified in the memorandum dated 23rd of November, 1970. In answer 
to question No. 6 in the said memorandum it has been stated that break- 
in-service would be in same terms as Article 420 Civil Service Regulations 
which provided that any interruption to service of an officer would entail 
forfeiture of his past service except in certain specific cases. Therefore, 
for pension and retirement benefit and for other benefits like the benefit 
of leave, calculation of leave period, declaration of quasi-permanency 
or permanency the break-in-service would have the consequences of for- 
feiting the past service of an employee. The question is, whether the 
respondent No. 4 was competent under the rules to pass the order direct- 
ing that there would be break-in-service in the manner he did. It is ad- 
mitted that there was no enquiry held pursuant.to the disciplinary rules 
applicable to the petitioners. Rules 3-B and 3-C of the West Bengal 
Service Rules, Part I provided as follows :— 

“3B. Netwithstanding anything contained elsewhere in these 
rules or in any other rules for the time being in force, if a Govern- 
ment servant, being present at the place of his duty, abstains frem 
work without permission or refuses to work at any time during the 


. 
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* prescribed hours of work on any day, he shall, in addition to being 
liable to such disciplinary action as may be taken against him for 
such day and shall not be entitled to draw any pay or allowances for 
such day. 

3C. Notwithstanding anything contained elsewhere in these rules, 
or in other rules for the time being in force : 

(a) If any Government servant resorts to or in any way abets 
any form of strike for any period in connection with any matter per- 
taining to his service or the service of any other Government servant, 

- he shall, in addition to being liable to such disciplinary action as may . 
be taken against him in that connection, be deemed to be absent 
without leave during such period and Shall not be entitled to draw 
any pay or allowance for that period. 

(b) The authority empowered to grant leave may either commute 
retrospectively such period of absenée without leave into extraordinary 
leave or may treat such period of absence without leave as amounting 
to a break-in-service entailing forfeiture of his previous service, and 
may pass orders accordingly”. 

Now, in this case neither of these two rules can have any application. 

There was no participation by any of the petitioners in any strike in con- 

nection with any matter pertaining to his own service or to the service of 

any other Government servant. Rules 35 of the West Bengal Service 

(Death-cum-Retirement Benefit) Rules provides as follows :— 

“35. Interruptions.—(1) Subject to provisions contained in sub- 
rule (2) of Rule 22 an interruption in the service of an officer entails 
forfeiture of his past service except in following cases, namely : 

(a) authorised absence of leave; 

(b) suspension where it is immediately followed by reinstate- 
ment, whether to the same or a different office, or where the officer 
dies or is permitted to retire or is retired while under suspension ; 

(c) abolition of office or loss of appointment owing to reduc- 
tion of establishment ; 

(d) transfer to non-qualifying service in an establishment under 
Government control ; : s 

(e) the period occupied in transit from one appointment to another 
provided the officer is transferred under the orders of the competent 
authority and the period does not exceed the amount of joining 
time admissible in case of a Government servant transferred from 
one post to another in the interest of. 

(2) The competent authority may commute retrospectively the 
period of absence without leave into extraordinary leave without pay 
and allowances. 

(3) Upon such conditions asit may think fit in each case to 
impose the competent authority may condone interruptions in service. 
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Note.—In view of ptesent rule in respect of counting of qualify- 
ing service. and reckoning of emoluments for pension and retiring 
benefit no condonation should hereafter be allowed except with the 
approval of Government. Before sanctioning any condonation “by 
Government, the following conditions are required to be fulfilled, 
namely : 


(a) the interruption has been caused by reasons beyond the con- 
trol of the Government servant concerned ; 


(b) the service preceding the interruption should not be less than 
five years’ duration ; 


(c) the interruption or interruptions taken together if there be 
more than one should not be of more than six months’ duration”. 
Therefore, under that rule “‘interruption” entails forfeiture. The ques- 
tion, is, whether an unauthorised absence involves interruption in ser- 
vice. In this case again interruption in service has not been defined. 
Counsel for the petitioners drew my attention to the meaning of inter- 
ruption in the Shorter Oxford Dictionary, 3rd Edition, page 1032 which 
gives the following meaning :—“the action of interrupting or the fact of 
being interrupted, hindrance of course or continuance or temporary stop- 
page or cessation, a breach of continuity in space or serial order”. It is 
true that absence from work interrupts the work. Unauthorised leave 
is such absence from work. But in case of employees who are permanent 
employees absence by itself, authorised or unauthoriged, does not, in my 
opinion, unless there are specific rules to that effect, cause ‘interruption 
in the service’. If there is no rule which entails that unauthorised absence 
from work entails interruption in serviee, in my opinion, by the memora- 
ndum dated 16th of November, 1973, the Tespondent No. 4 was not com- 
petent to direct that for unauthorised absence of the petitioners for period 
including 27th of July, 1973 the said period should be treated as break-in- 
service, in the manner he has done. In any event, I do not find anything 
in the rules which provide that the break-in-service would follow as an aut- 
omatic consequence of unauthorised leave of absence. Rule 35 of the West 
Bengal Service (Death-cum-Retirement Benefit) Rules only provides for 
the consequences of interruption so far as Death-cum-Retirement benefits 
are concerned. But the break-in-service imposed by the impugned order 
entailed other consequences as well as would be apparent from the 
answers given to Questions 2 to 4 of the Memorandum dated 23rd Nove- 
mber, 1970. Unauthorised leave of absence by a Government employee 
may be an act of indiscipline but in the absence of specific and clear rules, 
without proper disciplinary proceedings and holding an enquiry, the eon- 
sequences of Break-in-service, in my opinion, cannot be imposed on the 
petitioners in the manner done. The circulars dated 20th of July, 
1973 and 27th of July, 1973 though the same warned the employees 


600 Sukumar Bandopadhyay v. State of West Bengal {1977 (1) CLI 


that absence on 27th of July, 1973 would constitute break-in- 
service, in my Opinion, would not vest or confer jurisdiction upod the 
respondent No. 4 to pass an order directing that there would be break-in 
Service. These circulars have no statutory force and are not rules fra- 
med under Article 309 of the Constitution. I have already held that Rules 
3B and 3C of the West Bengal Service Rules are not applicable in the 
instant case. Rule 35 of the West Bengal Services (Death-cum-Retire- 
ment Benefit) Rules only provides for the consequences of interruption. 
In view of the fact that there was no rule, in my -opinion, the res- 
pondent No. 4 was not competent to pass the order dated 16th of 
July, 1973 in so far as it directed that for the absence on the 27th 
of July, 1973 or for any period including 27th of July, 1973 there 
would be break-in-service of the petitioners. The rights of the petitioners 
and their liabilities to be proceeded for infringement of rules must be gui- 
ded by the provisions of the rules and not by executive instructions. 
Reliance for this proposition may be placed on the observations of the 
Supreme Court in the case of (1) Mannalal Jain v. State of Assam, AIR 1962 
‘SC page 386 at paragraph 12 of the judgment. The circulars dated 20th of 
July,1973 and 30th of July,1973,therefore do not affect the position, though 
in my opinion, these need not be set aside as such. Reliance in this connec- 
tien may also be placed on the observations of the Supreme Court in the 
ease of (2) I. N. Saksena v. State of Madha Pradesh, AIR 1967 SC 1264 at 
paragraphsa’g. 9 and 10. Counsel for the petitioners also drew my attention 
to the decision of the Suprem2 Court in (3) Deoki Nandan Prosad 
y. State of Bihar, AIR 1971 SC page 1409. But in the facts and 
cirseumstances of the ease, in my opinion, the observations made by the 
Court are not relevant for the present purpose. 


8. Inthe view I have taken the impugned order dated 16th of 
November, 1973 in so far as it directs that for absence of the petitionera 
on 27th of July, 1973 or for any period including the 27th of July, 1973 
should be treated as period constituting break-in-service is bad and 
is therefore set aside and quashed. The rest of the order: stands. The 
Rule is made absolute to the extent indieated above. There will be 
no order as to costs. This order will not prevent the respondents from 
proceeding against the petitioners for imposition of any penalty for un- 
authorised absence in accordance with law. 


S.P.M. 
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{ SPECIAL JURISDICTION (INCOME TAX) ] 
Before Mr. Justice Samarendra Chandra Deb and Mr. Justice 
Dipak Kumar Sen 

Decision : November 17, 1976 


Commissioner of Income Tax West Bengal-I, Calcutta ... Applicant 
Versus 
Messrs. Wilh. Wilhelmsen, Calcutta wae sa Respondent” 


Foreign Shipping Company— Depreciation on ship—Instructions 
issued by the Central Board of Revenue under Rule 33 of the Income 
Tax Rules 1922 with regard to the allowance of depreciation— Whether 
valid—Whether sueh instructions binding on the Court—Method of com- 
patation of depreciation—Rule 8, Rule 33 of the Indian Income Tax 
Rules, Section 10 (2) (vi)— Indian Income Tax Act, 1922. 

According to the instructions issued by the Central Board of Revenue 
under Rule 33 of the Income Tax Rules, 1922, the depreciation allowance 
would cease (a).on the ships which were included in the fleet in the 
first year in whieh the foreign shipping company becomes liable to assess- 
ment in India after the 20th year beginning with that year, and 

(b) On ships subsequently added to the company’s fleet after they 
have been borne on the fleet for 20 years. The Income Tax Officer 
following the said instructions disallewed depreciation en 8 ships of the 
assessee, a Norwegian Shipping company, as those ships were in the 
assessee’s fleet for more than 20 years. 

On appeal the Appellate Asst. Commissioner of Income Tax sus- 
tained the order of the Income Tax Officer. On further appeal the assessee 
contended before the Tribunal that the said instructions so far as they 
relate to the disallowance of depreciation ou those ships, were ultra vires 
provisions of section 10(2)(vi), proviso (c) to that section and Rule 8 of 
the Income Tax Rules, 1922, It was further contended that depreciation , 
on those ships should be allowed under section 10(2)(v) and proviso 
(c) to that section read with rule 8 and the words company’s fleet used 
in the said instructions were referable only to those ships of the 
assessee which were employed in its Indian trade. The Tribunal expres- 
sed no opinion onthe vires of the said instructions and allowed the 
claim of the assessee holding that the instruction could not go against 
the provisions of section 10 (2) (vi), proviso (c) to that section and Rule 
8 of the said Rules. 

The Income Tax Officer allowed depreciation in respect of one of 
the vessels ‘Tortugus’ for its three round voyages of 195, 150 and 120 
days respectively aggregating to 473 days for the accounting year. Before 
the Appellate Asstt. Commissioner it was submitted on behalf of the 
Income Tax Officer that by mistake he had allowed depreciation for 
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473 days on the said ship instead of 365 days and, therefore, depreciation 
for 108 days should be disallowed. The assessee accepted this con- 
tention and accordingly the Appellate Asstt. Commissioner enhanced 
the assessment by disalldwing the excess depreciation of 108 days on the 
said vessel. The Tribunal relying on the Second proviso to Rule 8 which 
is confined to the seasonal factories allowed depreciation for 473 days. 

The Income Tax Officer while framing the assessment for the year 
1958-59, allowed unabsorbed depreciation of Rs. 97,547/- for the assess- 
ment year 1953-54 pertaining to seven ships to be set off in the assess- 
ment year in question i.e. 1958-59 although the said ships did not come 
to India in the said assessment year. It was submitted by the Income 
Tax Officer before the Appellate Asstt. Commissioner that under the 
said instructions the unabsorbed depreciation in respect of a particular 
ship could only be allowed against that particular ship in the subse- 
quent years provided that it was employed in the Indian trade in the 
subsequent years. The Appellate Asstt. Commissioner accepted the 
said contention and enhanced the assessment by disallowing the set off 
of the said unabsorbed depreciation. 

The Tribunal, however, deleted the said addition by holding that 
the instructions though were previously valid had become obsolete in view 
of the intoduction of section 24(2) of the Indian Income Tax Act, 1922 
by the Finance Act, 1955. F 

On a reference at the instance of the Commissioner of Income Tax : 


HELD: (a) The instructions issued by the Central Board of Revenue 
under Rule 33 merely lay down the manner of applying the said Rule and 
do not in any manner fetter the quasi-judicial power of the Income Tax 
Officer. The instructions were binding on the Income Tax authorities and 
also on the Court acting under its reference jurisdiction. 

(b) The instructions issued by the Board should be reasonably and 
fairly construed. It is not permissible to invoke equitable principles for 
construing the instructions. The language of the instructions is plain and clear 
and it is not possible to take two views on the instructions. 

(c) The instructions cannot be read in harmony or in confirmity with 
the provisions of section 10(2)(vi), proviso (c) to it and rule 8 of the Rules. 
Instructions are valid and binding on all concerned although they are not 
strictly in conformity with the section or the Rule. The Tribunal fell into 
error in holding that the instructions cannot override section 10(2)(vi) pro- 
viso (c) of that section and Rule 8 of the Rules. 

(d) The word “fleet” and the words “company’s “fleet” in ihe ins- 
tructions mean the something, namely all the ships belonging to the assessee 
and employed by the assessee in its shipping business or trade. The expfe- 
ssion “after they have been borne on the fleet for 20 years” does not 
mean only those ships which have actually carried on Indian Trade for 20 
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years. If a ship belonging to the assessee was engaged in the trade in the 
Jirst year in which the assessee is liable to be assessed in India, depreciation 
on that ship is not allowable after 20 years even if that ship was afterwards 
engaged in its Indian trade. Similarly, after the first year in which the 
assessee became liable to be assessed in India, if a ship is added to its fleet 
and is engaged in its trade no depreciation can be allowed after the expiry 
of 20 years. 

(e) Faull cost of each ship is not allowed to be ultimately set off 
against the taxable income in India under Rule 33 and the instructions as 
well, because the foreign shipping companies are allowed depreciation allo- 
wance in foreign countries under foreign Income Tax Acts for carrying on 
trade or business in those countries with the ships concerned. 


(A) Of the period spent by the ship in the Indian Trade is either more 
or less than 365 days, the annual rate as fixed by Rule 8 is to be applied 
with reference.to the total number of days employed in the Indian trade in 
térms of the instructions. Therefore, where the period exceeds 365 days, 
the depreciation must also be allowed on that basis on an increased amount 
and on the same proportion. 

(g) Under the instructions the unabsorbed depreciation in respect of 
a particular ship can only be allowed against that particular ship in the 
subsequent years provided that it was employed in the Indian trade in the 
subsequent years. ` 

Cases referred to : 


(1) - Commissioner of Income Tax, Andhra Pradesh v. Dhandrajgirigi 
Raja Narashinghaji, 91 ITR 545 
(2) Sirpur Paper Mills Ltd. v. Commissioner of Wealth Tax, Andhra 
Pradesh, 77 ITR 6 
(3) J. K. Synthetics Ltd. & Ors. v. Central Board of Direct Taxes & 
Ors., 83 ITR 335 
(4) A. L. Firm v. Commissioner of Income Tax, Madras, 102 YTR 622 
(3) Ellerman Lines Limited vy. Commissioner of Income Tax, West 
Bengal, 82 ITR 813 (SC) 
- (6) Navanitlal C. Javeriv. K. K. Sea, Appellate Assistant Commis- 
sioner, Bombay, 56 ITR 198, (SC) 
(7) Commissioner of Income Tax Calcutta v. Jaipuria China Clay 
Mines (P) Ltd., 59 ITR 555 (SC) 
B. L. Pal and Ajit Sengupta sis Pe for the Applicant 
Dr. D. Pal and Miss M. Seal est s be for the Respondent 
' The judgment of the Court was as follows :— 
Deb, J.: The following questions are involved in this reference 
under Section 66(2) of the Indian Income-tax Act, 1922: 
“1. Whether, on the facts and in the circumstances of the case, 
the Tribunal was right in holding that the assessee was entitled to get 


+ 
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depreciation allowance under Rule 8 of the Income-tax Rules even in 
respect of ships which had formed part of the assessee’s fleet for 
more than twenty years ? 

2. Whether, on the facts and in the circumstances of the case, 
the Tribunal was right in deleting the addition of Rs, 55,280 made by 
the Appellate Assistant Commissioner on account of excess deprecia- 
tion in respect of the vessel “Tortugas” ? 

3. Whether, on the faets and in the circumstances of the case, the 
Tribunal was justified in law in deleting the enhancement of Rs. 97, 
547/- to the total income made by the Appellate Assistant Commis- 
sioner on account of wrong deduction of unabsorbed depreceiation 
eis by the Income Tax Officer ?” 

2. The assessee is a Norwegian Shipping Company. The assessment 

year ‘volved is 1958-59, The previous year ended on-December 31, 1957. 
The facts stated by the Tribunal may be briefly stated as follows : - 

(i) Instead of furnishing the annual accounts for its world busi- 
ness for the assessment year 1958-59, the assessee furnished separate 
complete aunual accounts for its Indian trade, that is to say, for all 
round voyages of each ship to and from the Indian ports. The assess- 
ment was made under the third method of rule 33 of the Indian Income- 
tax Rules, 1922 and the instructions issued underthis rule. What was 
ultimately brought to tax was the net Indian profits of each ship employed 
in the Indian trade in the accounting year 1957. 

(ii) In view of the said instructions the Income-tax Officer disa- 
llowed depreciation on 8 ships mentioned in his order as those ships 
were in the assessee’s fleet for more than 20 years. 

(iii) The Income-tax Officer allowed Rs. 55,280 as depreciation 
in respect of the vessel ‘“Tortugus” for its three round voyages of 195, 
150 and 128 days respectively aggregating to 473 days in the accounting 
year. 

(iv) There was an unabsorbed depreciation of Rs. 3,31,493/- in 
the assessment year 1953-54. Out of that amount, Rs. 2,49,093/- was set 
off against the assessee’s income for the assessment year 1957-58. The 
unabsorbed- depreciation of Rs. 97, 547/. for the assessment year 1953-54 
pertained to seven ships mentioned at page 33 of the paper book 
and those ships did not come to India in the assessment year 1958-59 and 
only one of them came to India in the assessment year 1957-58. In the 
books of the assessee the said sum of Rs. 97,547/- was shown as a business 
loss brought forward from the earlier years and the Income-tax Officer 
allowed it to be set off against the profits for the assessment year 1958-59. 


(v) On appeal by the assessee, the Appellate Assistant Commi- 
ssioner sustained the order of the Income-tax Officer regarding the 
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disallowance of depreciation on those 8 ships which were in the assessee’s 
fleet for more than 20 years. 

(vi) The Income-tax Officer submitted that by mistake he had 
allowed depreciation for 473 days on the ship ““Tortugus” instead of 365 
days and therefore depreciation for 108 days should be disallowed. He also 
submitted that due to mistake he had allowed the set off of Rs. 97,547/-. 
The assessee accepted those contentions and accordingly, the Appellate 
Assistant Commissioner enhanced the assessment by disallowing the 
excess depreciation of 108 days on the Tortugus and also by the said sum 
of Rs. 97,547/-. 

(vii) On further appsal, the assessee contended before the Tribunal 
that the instructions so far as they relate to disallowance of depreciation 
on those 8 ships were ultra vires the provisions of section 10(2) (vi), proviso 
(c) to that section and rule 8 of the Income tax Rules, 1922. The assessee 
argued that depreciation on all those ships should be allowed under 
section 10 (2) (vi) and proviso (c) to that section read with rule 8. It 
further contended that the words “company’s fleet” used in the instructions 
were referable only to those ships of the assessee which were employed in 
its Indian trade and therefore the Appellate Assistant Commissioner was 
wrong in holding that the depreciation allowance on those ships had 
ceased after the 20th assessment year. . 


(viii) The Tribunal expressed no opinion on the vires of the 
instructions and held that the instructions were misinterpreted by the 
Appellate Assistant Commissioner, for, according to the Tribunal the 
instructions could net go. against the provision of Section 10(2) (vi), 
proviso (c) to that section and rule 8 of the Rules. ~The Tribunal aceor- 
dingly allowed the said claim in the following terms : 


Sen re corer eres Section 10'2) (vi) is quite clear in providing that 
depreciation on ships are to be allowed on the original cost and provi- 
so (c) to the same section delimits the total allowance of depreciation 
from year to year to the extent of such capital cost. Under Rule 8 
the rates have been prescribed for the different kinds of ocean-going 
steamers and vessels. When the depreciation is allowed under the 
Indian Income-tax Act it follows that in the matter of calculating the 
overall or total depreciation for the purpose of proviso (c) to section 
10(2) (vi) one has also to take into account only such depreciation as 
has been actually allowed under the Indian Income-tax Act. As such 
we are not coneerned with any notional depreciation or depreciation 
which might have been provided, in the accounts other than those 
relevant for the purpose of assessment under the Indian Income-tax 
Act. This, to our mind, seems to be the most patent and’ obvious 
interpretation of section 10(2)(vi). In the case of the present assessee 
which is assessed on the round voyage method, a particular ship 
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might have’ called at the Indian port some 25 years back and may be 
employed for the company’s Indian trade for the second time only in 
the 26th year. That does not mean that the company will not be 
entitled to. depreciation in the 26th years beceuse in the intervening 
25 years the ship was evidently not used for purpose of the round 

, Voyage via India and as such no depreciation had been allowed under 
the Indian Income-tax Act except for the first year. *** wee 
In the case of a foreign shipping company like that of the appellant 
company there may be ships which are borne more than 20 years on 
the total world fleet and many of the ships might not have been 
used at all in the Indian Waters but there is no prohibition under the 
Indian Income-tax Aet against allowing depreciation en such ships 
simply on the ground that the ship had formed a part of the com- 
pany’s fleet for more than 20 years. We, therefore, hold in favour 
of the appellant company viz. that depreciation allowance as provided 
in Rule 8 should be allowed on all ships employed in connection with 
the company’s Indian trade subject only to the limitation imposed, 
under proviso (c) to section 10(2)(vi)”. 


(ix) Regarding the “Tortugus”, the assessee argued before the 
Tribunal that the depreciation on that ship for 473 days should be allowed 
on the basis of “the round voyages” system of accounting adopted by 
` the assessee. Reliance was also placed on the 2nd proviso to rule 8 and 
though the said proviso is solely confined to the seasonal factories, it 
was argued on itg analogy that depreciation allowanee for 473 days should 
be allowed. On the other hand, the Department contended that under 
rule 8 depreciation could only be allowed with reference to the previous 
year i.e., 365 of 1957 and, hence depreciation for more than 365 days 
should not be allowed. The Tribunal, however, accepted the contentions 
of the assessee and by following the instructions deleted the addition of 
Rs. 55,280/-. 


(x) The Tribunal also deleted the addition of Rs. 99,547/- by 
holding that the instructions, though were previously valid, had become 
obsolete in view of the introduction of section 24(2) in the Act by the 
Finance Act, 1955 and allowed the assessee’s claim in the following terms : 

SKER ERF now under the present law the earlier 
losses could be set off against the profits and gains of any business, 
if only the assessee is found to carry on the particular business in res- 
pect of which the loss had arisen in earlier years in the year in which 
the claim for set off is made. Inthe present case, therefore, since 
the appellant company admittedly carried on business in shipping year 
after year and the unabsorbed depreciation relates to that business 
only, the appellant is legally entitled to claim set off of earlier years’ 
losses of Rs. 97,547/- representing unabsorbed depreciation only, 
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against the profits of the same shipping business as earned and found 
assessable for the assessment year 1958-59”. 


3. It is an admitted fact that the assessment was made under the third 
method of rule 33 and the instructions issued under this rule by the Cen- 
tral Board of Revenue as printed in the Income-tax Manual (10th Ed) and 
all the authorities concerned have eonsidered the instructions. Mr. Ajit 
Sengupta, learned junior counsel for the Revenue, drew our attention to 
Circular No. 35.413-1/T/25, dated August 8, 1925, printed at pages 36 
and 37 of the Income-tax Circular Vol-II in support of his senior’s con- 
tention that the assessee was not entitled to depreciation allowance on 
those 8 ships. 


4. The instrictions printed in the aforesaid Income-tax Manual do 
not contain certain relevant provisions contained in this Circular. Mr. 
Sengupta has failed to shew that this Circular still hoids the field. There- 
fore we must leave it out of our consideration as contended by Dr. Debi 
Pal, learned Advocate for the assegsee. 


5. Dr. Pal argued that these instructions printed in the Manual should 
not be taken into consideration in determining Question No.1 which 
accerding to him solely confined to the interpretation of rule 8 read with 
Section 10(2)(vi) and proviso (c) to that section. But the scope and 
ambit of a question in a reference must be understood ia the light of the 
facts and circumstances of the case stated and found by the Tribunal : 


vide, (1) Commissioner of Income-tax, Andhra Pradesh v. Dhandrajgirigi 
Raja Narashinghaji, reported in 91 ITR 545 at p. 549 of the report. 


6. The Statement of the Case states that the Income-tax Officer had 
disallowed the claim for depreciation on those 8 ships by relying on the 
instructions printed in the Manual and the Appellate Assistant Commis- 
sioner had sustained the said order of the Income-tax Officer on the 
basis of the instructions. The Tribunal has also stated that the instruc- 
tions were ‘‘mis-interpreted” by the authorities below and it has allowed 
the assessee’s claim relating to depreciation allowance on “Tortugus” on 
the basis of the instructions on which Dr. Pal has also place strong 
reliance on question No. 2 and therefore his above contention must fail. 


7. Dr. Pal contended that the instructions fetter the quasi judicial 
power of the Income-tax Officer in the matter of allowing depreciation 
on ships and therefore the Board‘had no power to issue the instructions 
under section 5(8) of the Act and as such the instructions are not binding 
on the Income-tax authorities. As an aid to this contention he cited 
(2) Sirpur Paper Mill Ltd. v. Commissioner of Wealth-tax, Andhra Pradesh, 
reported in 77 ITR 6, (3) J. K. Synthetics Ltd & ors. y. Central Board 
of Direct Taxes and ors., reported in 83 ITR 335, and, (4) A. L. Firm v. 
Commissioner of Income-tax, Madras, reported in 102 ITR 622. 
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8. The above plea was not mooted beforg the Tribunal and it does 
not arise out of its order. It is a new plea and Dr. Pal cannot be heard 
onit. That apart, it must fail because the instructions ‘merely lay down 
the,manner of applying rule 33’ and do not in any manner fetter the quasi 
judicial power of the Income-tax Officer. 

9. Healso argued that the instructions are ultra vires the provi- 
sions of section 10(2)(vi), proviso (c) to that section and rule 8 of the 
Rule, because they are inconsistent with these provisions of law. It is 
also his submission that the case of (5) Ellerman Lines Limited v. Commis- 
_ sioner of Income-tax, West Bengal I, reported in 82 ITR 913, does not 
apply to the present case. 

10. Before we further proceed we should record here that it is not the 
contention of Dr. Pal that rule 33 is ultra vires the Act or the instructions 
are ultra vires rule 33 as expressly stated by him before us. 


il. It has been stated in Ellerman’s case at p. 918 of the report, that 
“it may not be possible to strictly comply with the provisions contained in 
section 4 and section 10(2) of the Act by the foreign shipping companies 
“whose ships ply all over the world” and “possibly to get over such diff- 
culty rule 33 was enacted.” 

12. It was found in Ellerman’s case that the assessment was made 
under the third method of rule 33 and development rebate was elaimed 
under the instructions issued by the Board in exercise of its powers 
under section 5(8) of the Act which at that time did not provide for any 
development rebate. Proviso to section 10(2) (vib) was incorporated in the 
Act after the said instructions were issued by the Board. The Income- 
tax Officer and the Appellate Assistant Commissioner rejected the asse- 
ssee’s claim for investment allowance under the United Kingdom Act, 
corresponding to the development rebate under the Indian Act, but it was 
allowed by the Tribunal. 

13. The Supreme Court, at p. 920 of the report, rejected the contention 
that those instructions could not abrogate or modify the provision of the 
Act. It held at page 921 of the report that the “instructions in questions 
merely lay down the manner of applying rule 33”, and by following its 
earlier decision in the case of (6, Navanitlal C. Javeriv. K. K. Sen, Appe- 
late Commissioner, Bombay, reported in 56 ITR 198, also held that those 
instruction, though clearly deviated from the provisions of the Act, were 
binding on the Income-tax authorities. 


14. The instructions in Ellerman’s case, in Javeri’s case and also the 
instructions before us are inconsistent with the provisions of the Act and 
therefore we are aot impressed by the centention of Dr. Pal which must 
also fail for the reason that the instructions before us ‘merely lay down 
the manner of applying rule 33” and are binding on the Income-tax 
authorities and also on this Court acting under its reference-jurisdietion. 
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15, Dr. Pai urged that a benefit not provided for in the Act but direc- 
ted to be given to the assessees by the Board stands on a different footing 
from a benefit conferred on the assessees by the Act but directed to be 
disallowed by the Board. According to him, the first one is binding on 
the taxing authorities but not the latter one. i 

16. But his contention must fail, for the Law does not know any such 
distinction. Further, the instructions merely lay down the manner of 
applying rule 33. Therefore it must be held that they are valid and 
binding on all concerned in view of Ellerman’s case although they are 
not strictly in conformity with section 10(2) vi), proviso (c) to that 
section and rule 8 of the Rules. It must also be held that the 
Tribunal fell into error in holding that instructions cannot override 
section 10(2)(vi), proviso (c) to that section and rule 8 of the Rules. 

17. The Tribunal allowed the assessee’s claim for depreciation on 
“Tortugus” by following the instructions and rejected the instructions on 
Question No. 1 on the ground that they are inconsistent with section 10(2) 
(vi), proviso (c) to that section and rule 8 of the Rules. It also held on 
Question no. 3 that the instructions, though were previously valid, have 
become obsolete after the introduction of section 24(2) in the Act. To 
us these inconsistencies appear to be mutually conflicting and cannot be 
supported. Dr. Pal has supported the aforesaid inconsistencies, but we 
must reject it, for they are mutually destructive. 


18. I will now briefly re-state a few facts before dealing with 
the contentions of Dr. Pal-on the instructions. Instead of furnishing 
annual accounts for its world business, the assesee furnished a separate 
and ,complete annual accounts for its Indian trade. The Income-tax 
Officer disallowed depreciation on 8 ships by following the instructions 
as those ships were included or borne on the assessee’s fleet for more 
than 20 years. 

Rule 33 runs thus : 

“In any case in which the Income-tax Officer is of opinion that 
the actual amount of the income, profits, or gains accuring or arising 
to any person residing out of the taxable territories whether directly or 
indirectly through or from any business connection in the taxable ter- 
ritories or through or from any property in the taxable territories, or 
through or from any asset or source of ineome in the taxable territories 
in cash or in kind cannot be ascertained, the amount of such income, 
profits or gains for the purposes of assessment to income-tax may be 
calculated on such percentage of the turn over so accuring or arising as 
the Income-tax Officer may consider to be reasonable or on an amount 
which bears the same proportion to the total profits of the business 
of such person (such profits being computed in accordance with the 
provisions of the Indian Income-tax Act) as the receipts so accruing 
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or arising bear to the total receipts of the business, or in such other 
manner as the Income-tax Officer may deem suitable ” 

19. The instructions, issued under Rule 33, read as follows : 

“This Rule provides the manner of ascertainin g the income, profits 
or gains ofa non-resident person, when the actyal amount of his 
income, profits or gains chargeable to tax in British India cannot be 
arrived at’ 

In respect of foreign shipping companies carrying on business in 
British India the following methods will be followed for the purpose of 
calculating their income from shipping business in respect of assess- 
ment for the year 1939-40 and for earlier years ; 

(i) If a company furnishes annual accounts for the whole of the 
business, Indian and foreign, the second methed provided by Rulle 33 
will reasonably be applied. Depreciation has only to be considered in 
calculating the world-profits. These are to be calculated according to 
the Indian Income-tax Acts, Profits, calculated according to the 
United Kingdom Act will, therefore, require certain adjustments. 
Deductions permitted in the United Kingdom but not permitted in 
India will have to be added back and deductions permissible in India 
but no permissible in the United Kingdom will have to be allowed, 
If any company, however, prefers to-claim the depreciation allowed 
by the United Kingdom Income-tax authorities, the Commissioners of 
Income-tax may adopt that figure. Otherwise, depreciation. will have 
to be calculated according the Indian Rules. What follows applies 
to the calculation of depreciation according to the Indian rules. For 
this purpose, a complete depreciation record has to be maintained 
for the entire fleet. Depreciation begins to run from the first year 
in which the company is “assessed”? in India that is, the first year in 
which its profits or loss were determined for the purpose of deciding 
whether it was liable to Indian Income-tax. Unabsorbed depreciation 
i.e. any balance of depreciation which cannot be allowed in any year 
owing to the profits not being sufficient to cover the full amount per- 
missible under the Indian rules will be carried forward and allowed as 
far as possible in calculating the world-profits according to the Indian 
method in the following year and if necessary in subsequent years pro- 
vided that unabsorbed depreciation for 1938-39 and earlier years cannot 
be set off against an assessment for 1939-40 or any subsequent year. 

The proportion of Indian receipts to Total receipts is applied to the 
world-profits calcutated according to the Indian method (if. there are 
any such profits) and the result is the Indian income liable to tax. 
No further deduction is permissible from the amount thus arrived at 
on account of depreciation (unabsorded or otherwise) or anything 
else. The due proportion of all allowsdnces permissible is automati- 

` cally set off against the Indian profits by the above method. 


1977(1)CLJ] Commi. of Income-Tax W. B.-I v. M]s. Wilh, Wilhelmsen 61! 


This method is equally applicable whether a Company works out 
the profits for each voyage or follows any other method of account 
provided that it prepares complete annual accounts for the whole 
business, Indian and foreign, and furnishes the accounts of gross 
receipts, Indian and foreign. 


Some lines do not furnish complete annual accounts for their 
world business. They keep separate complete annual accounts for 
their Indian trade that is, for all “round voyages” to and from Indian 
ports. The proper course is then to apply the method just described 
treating the profits of the Indian trade and the gross receipts of the 
Indian trade as though they were the ‘‘world-profits” and the ‘“world- 
receipts” respectively. In fact, the business other than the Indian 
trade is ignored. 


(ii) A difficulty sometimes arises in such cases owing to the 
fact that the ships employed in the Indian trade are constantly being 
changed. Unless United Kingdom depreciation is accepted as indi- 
cated above, a depreciation record will have to be kept for every ship 
employed at any time inthe Indian trade. Depreciation must be 
allowed on each ship employed in the Indian trade in a given year and 
the allowance must be a proportion of the annual rate calculated with 
reference to the number of days spent in the Indian trade whether at 
sea or in harbour. Any unabsorbed depreciation in any year must be 
distributed among the ships‘in the Indian trade in that year in pro- 
portion to the capital cost of eaeh and the unabsorbed depreciation 
thus allotted to any ship can only be allowed in any subsequent year 
against the same ship. 

The allowance should cease : 


(a) on ships which were included in the fleet in the first year in 
which the company becomes liable to assessment in India (irrespective 
of whether it was actually found to havea taxable income in that 
year or not), after the twentieth year beginning with that year; 

(b) onships subsequently added to the Company’s fleet, after 
they have been borne on the fleet for 20 years. 

In both cases the period may be extended sropattionately where 
the United Kingdom depreciation is allowed in calculating the “profits 
of the Indian trade? which take the place as already explained of the 
“‘world-profits’’. 

Obsolescence cannot be allowed in these cases. British Shipping 

. Companies— Assessment of when assessing British Shipping Companies, 
the Income-tax Officer should accept a certificate granted by the Chief 
Inspeetor of Taxes in the United Kingdom stating (1) the ratio of the 
profits of any accounting period as computed for the purposes of the 
United Kingdom income-tax computed without making any allowance 
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for wear and tear to the gross earnings of the Company’s whole fleet, 
and their ratio of the United Kingdom allowance for wear and tear to 
the gross earnings of the whole fleet, or (2) the fact that there were 
no such profits.: The expression “gross earnings” of the Company’s 
whole fleet.” means the total receipts of the Shipping Company, exce- 
pting only receipts from non-trading sources, such as income from 
investments. “Assessment for 1940-41 onwards—The above instructions 
should also be followed in Tespect of the assessments of foreign shipp- 
ing companies for 1940-41 onwards. These instructions inter alia 
allow a foreign shipping company furnishing annual accounts for the 
whole of its business. Indian and foreign to adopt the U.K. Wear 
and tear allowance in lieu of the depreciation allowance under the 
Indian Income-tax Act for the purpose of the computation of its income 
in accordance with the second method provided by Rule 33, and also 
allow a British shipping company to elect to be assessed on the basis 
of a ratio certificate granted by the U.K. -authorities regarding the 
income or loss and the wear and tear allowance.” 
20. Dr. Pal argued : : 

(i) The instructions should be construed in a manner consistent 
with the provision of section 10(2) (vi), proviso {c) to that section and rule 
8 of the rules. Under these provisions depreciation ona ship is to be 
allowed on its original cost subject to the limitation imposed by the said 
proviso. Accordingly, depreciation on those ships must be allowed so 
long their aggregate does not exceed their original cost to the assessee. 

(ii) These instructions should be read fairly and reasonably and 
by applying equitable principles depreciation on those ships should be 
allowed. 

(iii) The word “fleet” and the words “company’s fleet” used 
in clauses (a) and (b) of the instructions mean the assessee’s Indian fleet, 
ie., the ships employed in its Indian trade. If they are not so read, 
theships which were in the assessee’s world fleet in the first year in 
which the assessee became liable to be assessed in India would not get 
any depreciation under clause (a) if they were not employed in the. Indian 
trade for 20 years beginning with that first year of assessment although 
the income arising from those ships would be taxed in India if they were 
employed in the Indian trade after the 20th year. Similarly, the ships 
which are subsequently added to the assessee’s fleet will not ‘get any depr- 
eciation under clause (b) after 20 years even if they were not engaged in 
the Indian trade at all. This is highly inequitable and unjust and therefore 
these two expressions must mean the assessee’s Indian-fieet and not its 
world fleet. 

(iv) The words “ships” and has been “borne on the fleet for 20 
years” used in clause (b) are referable only to those ships which are act- 
ually engaged in the Indian trade for 20 years. If it is held that they are 
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not so referable then it would be highly inequitable and unjust that a ship 
Which was employed in the Indian tradein a particular year would not 
get any depreciation allowance afterwards if it was kept out of the business 
altogether for the purposes of repair or renovation say for 20 years. 

(v) Depreciation must be allowed under the instructions on each 
ship employed in tke Indian trade “in a given year”, Hence if a ship 
was employed in the Indian trade for the first time say in 1940 and there- 


(viii) The instructions are also ambiguous and the ambiguity 
should be resolved in favour of the assessee. 


21. It is beyond dispute that rule 33 is attracted where it is not at all 


Rule 33 is a. special Provisions. It prescribes three alternative 
methods of assessment. It authorises the Income-tax Officer to assess the 
income of a non-resident by applying the particular method which js pro- 
perly applicable to a particular case. 

Section 10(2) of the Act is wholly silent on these three methods 
of assessments which are also wholly inconsistent with the provision of 
section 10(2) of the Act. These methods cannot be applied when it is 
possible to assess the Indian income of a non-resident in terms of section 
10(2) of the Act. But where such assessment is not possible, section 10(2), 
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sub-section 10(2) (vi), proviso (c) to it and rule 8 must give way to rule 33 
and the instructions as well. 

22, We are not permitted to invoke equitable principles for construing 
the instructions. The instructions cannot also be read in harmony or in 
conformity with the provisions of sections 10(2), 10(2) (vi), proviso (c) to 
it and rule 8 of the Rules. 

23. The words used in the instructions are “Indian trade” and not 
the words “Indian fleet” or “word fleet”. The words “Indian trade” 
have not been used in clauses (a} and (b) of the instructions. Therefore 
the words “fleet” used in clause (a) cannot mean only those ships which 
were actually engaged in the Indian trade of the assessee in the first year 
in which the assessee became first liable to be assessed in India. 

24. Moreover, the words ‘company’s fleet” used in clause (b} clearly 
indicate that the word “fleet” used in clause (a) means the assessee’s fleet 
and not its Indian fleet. The expression ‘Indian trade” and the expression 
“world trade” used in their context also do not support the contentions of 
Dr. Pal. 

25. Further, the plain meaning of the word “fleet” used in clause (a) 
and the words “company’s fleet” used in clause (b) cannot be restricted 
fo those ships of the assessee which had actually carried on the Indian 
trade in a particular year. The word “fleet” and the words “company’s 
fleet” mean the same thing namely all the ships belonging to the assessee 
and employed by the assessee in its shipping business or trade. 

26. Therefore, if a ship belonging to the assessee was engaged in the 
trade in the first year in whieh the assessee became first liable to be assessed 
in India, depreciation on that ship is not deducible after 20 years from 
that year in view of clause (a) of the instructions even if that ship was 
afterwards engaged in its Indian trade. Similarly, after the first year in 
which the assessee became first liable to be assessed in India, if a ship 
is added to its fleet and is engaged in its trade, no depreciation on that 
ship can be allowed after the expiry of 20 years under clause (b) of the 
instructions. 

27. The expression “after they have been borne on the fleet for 
20 years” used in clause (b) in its context does not mean only those ships 
which have actually carried on the Indian trade for 20 years. 

28. The instructions also provide that where a foreign-shipping com- 
pany furnishes annual accounts for the whole of its business, Indian and 
foreign,the proportion of Indian receipts to total receipts is to be applied to 
the world profits which is to be calculated according to the Indian method 
and thus the Indian income liable to tax is ascertained and no further 
deduction on account of depreciation whether unabsorbed or otherwise 
is allowed from the amounts thus arrived at, because its due proportion 
is automatically set off against the Indian profits by the above method. 
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Therefore, merely because the assessee has furnished the annual accounts 
of its Indian trade it cannot be said that it should get depreciation allow- 
„ance more than a foreign shipping company which has furnished its annual 
accounts for the whole of its business namely Indian and foreign. 


29. Depreciation on a ship is allowed only for 20 consecutive years 
under clauses (a) & (b) of these instructions. It also appears to us that the 
full cost of each ship is not allowed to be ultimately set off against the 
taxable income in India under rule 33 and the instructions as well, 
because the foreign shipping companies are allowed depreciation allo- 
wances in- foreign countries under Income-tax Acts for carrying on 
trade or business in those countries with the ships concerned. 

30. Depreciation on a ship is allowed only when it is actually emplo- 
yed in the trade or business. Therefore, if a ship is kept in any dry dock 
for 20 years for repair or renovation it must be held that it is not actually 
engaged in any Indian trade and accordingly depreciation on that ship 
cannot be claimed or allowed in the computation of the total Indian 
income of the assessee, 


31. We also do not find any ambiguity in the instructions. Their 
language is plain and clear to us. We are also of the opinion that it is not 
at all possible to take two views on the instructions. 

Subject to clauses (a) and (b) of the instructions, depreciation is 
allowable on each ship under the instructions employed in the Indian trade 
in given year. Clauses (a) and (b) previde both the starting point of 
deducible depreciation on ships and its cessor for the purposes of computa- 
tion of the Indian Income of the foreign shipping companies. 

32. The right to get the depreciation allowance on the ships in clanse 
(a) accrues in the year in which the assessee first becomes liable to assess- 
ment in India and it ceases after the 20th year which is to be calculated 
from the aforesaid first year irrespective of the question as to whether they 
have carried on any Indian trade or not in this span of 20 years. 


33. Similarly, the right to get the depreciation allowance on ships in 
clause (b) accrues when they are added to the assessee’s existing fleet for 
the purposes of its trade and it ceases after they have remained for 20 years 
in the assessee’s fleet irrespective of the question mentioned in the preced- 
ing paragraph. A 

34. It also appears to us from Appendix A to Rule 8 that for the pur- 
poses of depreciation allowance the Legislature has contemplated 20 years 
to be the normal expectation of a life of a ship. In the present case dep- 
reciation has also been allowed on that basis by the Income-tax Officer ; 
see Schedule I to the assessment order which has been kept on the record 
at the instance of the parties. 


35. In the premises, the contention of Dr. Pal that the full, costs of 
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these 8 ships should be set off against the assessee’s taxable income in 
India must fail and we return our answer to question No. 1 in the negative 
and in favour of the Revenue. 

36. On question No. 2, it is the submission of Mr. B.L. Pal, the lear- - 
ned senior counsel for the Revenue, that, since the total income of the 
previous year is taxed under the Act, the words “given year” used in the 
instructions should be confined to 365 days of the accounting year 1957 and 
accordingly depreciation in respect of the vessel ‘“Tortugus” should be 
Testricted to 365 days of this accounting year. 

37. Mr. Pal also drew our attention to Schedule IF to the ‘assessment 
order which has been kept on the record at. the instance of the parties. 
This Schedule shows that net Indian profit has been arrieved at by apply- 
ing a particular rate on the basis of the following formula : 

Net profit of round voyage X Total Indian 
earnings: Total earning of round voyage. 

38. In arriving at the net profit of the round voyages the depreciation 
allowed to this ship has been deducted from the total earnings of its 
round voyages. Therefore, if the depreciation allowance is reduced to 
365 days, then the net profit of the round voyage will proportionately be 
reduced and accordingly the net Indian profit will also be reduced propor- 
tionately. 

39. In these circumstances Mr. Pal has rightly conceded that the Appe- 
late Assistant Commissioner was wrong in enhancing the assessment by 
Rs. 55,280/-. He has, however, submitted that the Tribunal was not jus- 
tified in deleting the whole amount and it should have restricted the addi- 
tion to the proportionate amount calculated on the basis of 365 days 
of the previous year by applying the above formula in terms of the 
instructions. 

40. Since the enhancement of assessment by Rs. 55,280/- cannot be 
supported the question now is whether the depreciation allowance in res- 
pect of this ship should be restricted to 365 days as contended by Mr. Pal. 

41. The period taken for round voyages must necessarily vary from 
ship to ship. One ship may take less than 365 days, whereas the other 
ships may take more than 365 days to complete their round voyages. 

42. These instructions, however, do not restrict the receipt, expendi- 
ture and the depreciation allowance to 365 days of the previous year in 
the case of the round voyages. Subject to clauses (a) and (b), the de- 
preciation must be allowed in a given year and such “allowance must 
be a proportion of the annual rate calculated with reference to the number 
of days spent in the Indian trade whether at sea or in harbour”. 

43. The annual rate is fixed by rule 8 of the Rules. In determining 
the quantum of depreciation the proportion of the annual rate is, 
‘therefore, to be applied with reference to the number of days spent by 
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a particular ship in the Indian trade whether at sea or at harbour as pro- 
vided in the instructions. 


44. Accordingly, if the period spent by a ship in the Indian trade 
is either more or less than 365 days, the annual rate as fixed by rule 8 
is to be applied with reference to the total number of days employed in 
the Indian trade in terms of the instructions. Therefore, where the period 
exceeds 365 days, the depreciation must also be allowed on that basis on 
an increased amount and on the same proportion. 


45. It is also to be noted here that it is not the contention of Mr. 
Pal that Income-tax Officer and the Appellate Assistant Commissioner 
were not justified in taking into account the receipts and expenditure for 
473 days of this ship and therefore if the depreciation allowance in respect 
of this ship is restricted to 365 days, its true and correct profit from 
the Indian trade cannot be ascertained. 


46. Since the net Indian profit of this ship has been assessed on the 
basis of its entire receipt and expenditure for 473 days, depreciation in 
respect of this ship for 473 days, in our opinion, in the facts and circum- 
Stances of the case, should also be allowed in order to arrive at the 
total Indian income for the purposes of taxation. 


47. Though the Tribunal has erred«in applying the analogy of 
seasonal factories in allowing the assessee’s claim the contentions of Mr. 
Pal for the reasons already stated must fail and we return our answer to 
question No. 2 ia the affirmative and in favour of the assessee. 


48. On Question No. 3 it is to be noted here that in view of the 
decision of the Supreme Court in the case of (7) Commissioner of Income- 
tax, Calcutta v. Jaipuria China Clay Mines (P) Ltd, reported in 59 
ITR 555, Dr. Pal has rightly conceded that the Tribunal was wrong in 
holding that the instructions have become obsolete. 

49. Dr. Pal urged that under proviso (b) to seetion 10(2)(vi) of the 
Act the unabsorbed depreciation of the past years must be added to the 
depreciation of the currrent year and the aggregate unabsorbed and current 
year’s depreciation must also be deducted from the assessee’s total income 
of the assessment year 1958-59 notwithstanding the facts that the un- 
absorbed depreciation of the assessment year 1953-54 pertained to those 
seven ships mentioned at page 33 of the paper book and out of those seven 
ships only one ship came to India in the year relevant to the assessment 
year 1957-58 and none of those six ships eame to India in the accounting 
year relevant to the assessment year 1958-59. 

50. But the present case before us is not governed by proviso (b) to 
Section 10(2)(vi) of the Act but by the instructions. Depreciation is not 
a business loss under the Act and therefore the unabsorbed depreciation 
brought forward from the assessment year 1953-54 was not a business 
logs. 
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51. Out of the total unabsorbed depreciation brought forward from 
the assessment year 1953-54, Rs. 2,49,093/- was set off against the asses- 
see’s income for the assessment year 1957-58 in which year only one ship, 
out of those seven ships, came to India and the entire unabsorbed depre- 
ciation pertaining to that ship was set off against the profits of that year. 

52. These seven ships did not come to India in the accounting year 
1957 relevant to the assessment year 1958-59. Under the instructions the 
unabsorbed depreciation in respect of a particular ship can only be allowed 
against that particular ship in the subsequent years provided that it was 
employed in the Indian trade in the subsequent years. 

53. Therefore the carried forward unabsorbed depreciation for the 
assessment year 1953-54 pertaining to those six ships cannot be set off 
against the assessee’s profits for the assessment year 1958-59 and, accord- 
ingly, the contentions of Dr. Pal must fail. 

54. It may be noted here that in enhancing the assessment by Rs. 
99,547/- the Appellate Assistant Commissioner overleoked a vital fact 
namely that the net Indian income of the assessee was computed by the 
Income-tax Officer by applying the formula, stated earlier. The result 
of this obvious oversight, as rightly conceded by Mr. Pal, is that the 
assessee’s income which is liable to be taxed in India has been dispropor- 
tionately increased which is not warranted by the above formula. 

$5 In the presence and subject to the concession made on behalf of 
the Revenue as recorded in the preceding paragraph, we answer Question 
No. 3 in the negative and in favour of the Revenue. 

56. In view of the divided success, the parties shall pay and bear 
their own costs of this reference. 

57. Before concluding we should record here that the delay in deliver- 
ing this judgment was due to the fact that we had to spend many days 
to consider the well-argued important-questions of law involved in this 
Reference. 

Sen, J. : I agree. 
A.G.S. 
[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Nirmal Chandra Mukherji and Mr. Justice 
Bankim Chandra Ray 
Decision : April 28, 1977 
Shibdas Gopalji Patel wee des ... Appellant 
Versus 

Ram Chandra Mookherjee Respondent* 

Civil Procedure Code (Act V ef 1908), Or, 20, r. 12—Decree for 

* S. A. no. 5 of 1975 
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possession and mesne profits—Scope and application— Clause (e)(iii)-~‘3 
years from decree’, meaning of 


The few necessary facts may be narrated to bring up the legal issue 
in its real setting. On 15.6.66 the respondent filed an ejectment suit 
with a prayer for damages for unauthorised occupation after reveca- 
tion of a licence in respect of the suit land. The suit was decreed and the 
decree so far as ejectment was concerned was confirmed upto the High 
Court in S.A. no. 9 of 1970. But the High Court remanded the case to the 
trial Court for determination of the rate and quantum of damages pay- 
able by the defendant after holding that the defendant was liable to pay 
damages. After remand, the trial court held that the plaintiff would be 
entitled to recover mesne profits at the rate of Rs. 10/- per diem from 
15.5.66 till recovery of possession. The lower appellate court affirmed 
the decree of the trial court. Thereafter the second appeal was referred 
to the High Court. 

Construing the provisions of Order 20, rule 12 of the Code of 
Civil Procedure and on consideration of the several reported decisions 
(referred to in the judgment) on the point at issue, this court held that 
the plaintiff would be entitled to a decree for mesne profits from 15.5.66, 
that is, the date of institution of the suit till 21.6.74, i.e. three years from 
the date of the decree of the High Court passed in S.A. no. 9 of 1970. 

Cases referred to : 


(1) Bhagwant Vinayak vy. Radhakisan Gangabisan, AIR 1959 Bom 536 
(2) Girish Chunder Lahari v. Shoshi Shikhareswar Roy, (1900) LR 
27 IA 140: ILR 27 Cal 951 : 4 CWN 651 
(3) Raja Bhup Indar Bahadur Singh v. Bijai Bahadur Singh, (1900) LR 
27 JA 209: 5 CWN 52 
(4) Kumar Jagadish Chandra v. Bulaquidas, AIR 1959 All 242 
(5) Karakhpar Missir v. Jagdeo Missir, ILR 4 Pat 57 
(6) Gangadhar Marwari v. Lachman Singh, (1910) 11 CLJ 541 
(7) Kanailal Maity v. Shyam Kishore Das, 63 CWN 334: AIR 1959 
Cal 76 
(8) Nallasivam Chettiar v. Avudayammal, AIR 1958 Mad 462 
(9) atch Chand v. Balkishan Dass, AIR 1963 SC 1405 
Rabindranath Mitter a asi is ... for the Appellant 
Ranjit Kumar Banerjee ous les rE ... for the Respondent 

The judgment of the Court was as follews : 

Mukherjee, J. : This is an appeal against the judgment and decree 
dated 31st of May 1974 passed by Sri S.K. Chatterjee, Additional District 
Judge, 10th Court, Alipore, in Title Appeal No. 134 of 1973 affirming 
those of Sri H. Banerjee, Munsif, 3rd Court, Alipore, passed in Title Suit 
No. 209 of 1966 on 31st of May 1972. 

2. The respondent filed a suit for recovery of possession, mandatory 
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injunction and for damages against ‘the appellant on the ground that the 
licence granted to the defendant in respect’ of the suit land had been 
revoked. The defendant contested the suit claiming to bea tenant in 
respect of the suit land, being a part of 44, S.R. Das Road and meas- 
uring about 7 cottas. The suit was decreed and the decree was confirmed 
by the appellate court. A second appeal was filed by the defendant, being 
S.A. no 9 of 1970. This Court agreed with the concurrent findings of the 
courts below that the defendant was a lisensee and his licence had been 
validly terminated. As regards damages for the unauthorised occupation 
of the suit land this Court found that there was no sufficient material on 
record to decide whether the sum of Rs. 10/- per diem as decreed by the 
courts below was a reasonable amount of compensation or not. As such 
this question was left open. His Lordship agreed with the courts below 
that the defendant was liable to pay damages but the determination of the 
rate of damages payable by the defendant was relegated to the proceeding 
under Order 20, Rule 12 of the Code of Civil Procedure. This Court 
directed: “The trial court while deciding the amount of damages whieh 
the plaintiff may be entitled to recover will also record finding as regards 
the rate of damages payable by.the defendant on the evidence already 
on record and on further evidence if adduced by the paties. I accordingly 
dismiss this appeal and affirm the judgment and decree of the lower 
appellate court subject to the modification that the plaintiff would get a 
decree for damages since 15th May, 1966 till he recovers possession of the 
suit land but the rate of damages and the quantum of the same would be 
decided by the trial court in the susequent proceeding on payment 
of proper court fees”. After remand the trial court held that the plaintiff 
is entitled to recover mesne profits at the rate of Rs. 10/- per diem from 
15.5.66 till recovery of possession. It was also ordered that the plaintiff 
would get mesne profits at the aforesaid rate from 1.6.72 till the recovery 
of possession on payment of additional court fees. The order was passed 
by the learned Munsif on 31.5.72. The learned appellate court affirmed 
the decision of the trial court and the cross-objection filed by the plaintiff 
with regard to costs was allowed. ‘Being aggrieved, the defendant has 
come up to this Court. 

3. Mr. Rabindranath Mitter, learned Advocate appearing on behalf - 
of the appellant, in the first place, submits that the courts below overlooked 
the provisions of Order 20 Rule 12 and were wrong in allowing the plaintiff 
mesne profits from the date of the institution of the suit till the recovery 
of possession. Order 20 Rule 12 of the Code reads as follows :— . 


“(1) Where a suit is for the recovery of possession of immovable 
property and for rent or mesne profits, the Court may pass a decree— 

(a) for the possession of the property ; 

(b) for the rent or mesne profits which have accrued on the 
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property during a period prior to the inititution of the suit or direc- 
ting an inquiry as to such rent or mesne profits ; l 

(e) directing an inquiry as to rent or mesne profits from’ the 
institution of the suit until— 

(i) the delivery of possession to the decree-holder, 

(ii) the relinquishment of possession by the judgment-debtor with 
notice to the decree-holder through the court, or 

(iii) the expiration of three years from the date of the decree, 
whichever event first occurs. 

(2) Where an inquiry is directed under clause (b) or clause (c), a final 
decree in respect of the rent or mesne profits shall be passed in accordance 
with the result of such inquiry”. 
Mr. Mitter draws our attention to clause (c) of Order 20, Rule 12 which 
provides that “the Court may pass a decree directing an inquiry as to rent 
or mesne profits from the institution of the suit until the delivery of posse» 
ssion or the relinquishment of Possession by the judgment-debtor or the 
expiration of three years from the date of the decree whichever event 
first occurs’, and that being so, in a case where the plaintiff has not yet 
recovered possession he cannot get a decree for mesne profits beyond 
three years from the passing of the decree. Mr. Mitter, however, concedes 
that the deeree passed by the trial court has merged with the decree of 
this Court. This Court passed the decree on June 21, 1971. Therefore 
the plaintiff is entitled to get mesne profits from 15 5.66 up to 21.6.74 and 
not beyond that. The courts below were wrong in passing a decree for 
mesne profits from 1.6.72 till the recovery of possession. In support of 
his contention Mr. Mitter first refers to a decision reported in (1) AIR 
1959 Bombay 536 (Bhagwant Vinayak v. Radhakisan Gangabisan and others), 
In this case His Lordship had to consider the provisions of Order 20 Rule 
12 and it was held that “when a decree is passed for payment of mesne 
profits until delivery of possession, there is always an implied term in the 
decree that mesne profits are not be awarded for a peried of more than 
three years in any case”. In coming to such conclusion His Lodrship relied 
on (2) ILR 27 Calcutta 951, equal to 27 Indian Appeals 110 (Girish 
Chunder Lahiri v. Shoshi  Shikhareswar Roy). In this case it was held by 
the Judicial Committee that “the expression ‘mesne profits’ ina decree 
includes interest thereon but may not be allowed for any time later than 
three years from date of decree”. Mr. Mitter also relies on (3) 27 Indian 
Appeals 209 (Raja Bhup Indar Bahadur Singh v. Bijai Bahadur Singh). In 
this case a decree in ejectment dated November 12, 1887 declared the 
plaintiff entitled to future mesne profits, and was eventually affirmed by 
the Queen in Council on May 11, 1895. It was held “that mesne profits 
were recoverable upto May 11, 1895 and for a further period not 
exceeding three years until recovery of possession”. 
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4. “Mr. Mitter next refers to a Bench decision of Allahabad High 
Court reported in (4) AIR 1952 Allahabad 242 (Kumar Jagdish Chandra v. 
Bulagi Das and another). It was held by Their Lordships that “A deeree for 
mesne profits till delivery of possession cannot be interpreted as a decree 
for the realisation of the mesne profits till the actual delivery of possession 
which may never take place. It cannot be contemplated that the decree- 
holders by failing to take action to obtain possession could create a right 
in themselves to recover mesne profits upto an imaginary date for the 
delivery of pessession”. It was held that “the decree for mesne profits till 
recovery of possession should be construed as an award of mesne profits 
upto three years from the date of the decree in view of Rule 12(1) (c) 
of Order 20”. Mz. Mitter raised a point to the effeet that an application 
under Order 20 Rule 12 cannot be enterained until the period for which 
the mesne profits have been awarded has expired. In this case mesne profits 
have been awarded till recovery of possession and untill the decree-holder 
gets recovery of possession an enquiry eannot be made under Order 20 
Rule 12. In support of his contention Mr. Mitter refers to a decision 
reported in (5) ILR 4 Patna 57 (Karakhpan Missir v. Jagdeo Missir). It 
has been held that “Where a decree awards future mesne profits the right 
to apply for ascertainment of the amount of mesne profits does not accrue 
until the period for which the mesne profits have been awarded has 
expired”. Their Lordships of the. Patna High Court in coming to the 
above conclusion relied on (6) 11 CLJ 541 (Gangadhar Marwari v. Lach- 
man Singh). 

5. Mr. Ranjit Kumar Banerjee, learned Advocate appearing on 
behalf of the respondent, contends in the first place, that Chittatosh 
Mookerjee, J. in S.A. no 9 of 1970 has clearly directed that the plaintiff 
would get a decree for damages sinee 15th May 1966 till he recovers poss- 
ession of the suit land. In such circumstances, the appellant cannot now 
agitate that the plaintiff is not entitled to get mesne profits beyond three 
years from the date of the decree. Secondly, it is contended that the plaintiff 
is entitled to file more than one application and get more than one decree 
for mesne profits on payment of court fees. In support of his contention 
he first refers to a decision reported in (7) 63 CWN 334 (Kanai Lal Maity 
v. Shyam Kishore Das and others). Their Lordships held that “There is 
nething in Order 20 Rule 12 of the Code or any principle of law to 
prevent a further application from being made anda fresh decree being 
passed to such relief in terms of the decree already obtained. Although 
sub-rule (2) speaks of a final decree to bs passed in accordance with the 
results of such enquiry it does not consequently follow that no other 
deeree can be made previous to that final decree”. Mr. Banerjee also 
relies to`a decision reported in (8) AIR 1958 Madras 462 (Nallasivam 
Chettiar, minor by next friend Subbiah Chettiar v. Ayudayamal, minor by 
father and guardian Ekambaram Chetti). In this case His Lordship lays 
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down : “Between the preliminary decree and the final decree the lower 
court can pass many interim final decrees. And when the lower court 
adjudieates upon this matter it can be treated as an interim final decree”. 
None of the decisions referred to above have, however, laid down that 
the plaintiff can get a decree for mesne profits beyond three years from 
the decree where he has not recovered possession. Reference may be 
made to a decision reported in (9) AIR 1963 SC 1405 (Fateh Chand v. 
Balkishan Dass). At page 1413 in paragraph 19, Their Lordships 
ordered that the plaintiff would be entitled to mesne profits at a certain 
rate together with interest at the rate of 6% till the date of delivery of 
possession subject to the restriction prescribed by Order 20 Rule 12(1) (c) 
of the Code of Civil Procedure. The restriction is that the plaintiff 
would not get a decree beyond three years from the date of the decree 
in a case where possession has not yet been delivered. 

6. Thus considering the provisions of Order 20 Rule 12 of the Code 
and the decisions referred to above we have no hesitation to hold that the 
plaintiff is entitled to get a decree for mesne profits from 15.5.66 i.e. the 
date of the institution of the suit till 21.6.74, i.e. three years from the date 
of the decree passed by this Court in S.A. no 9 of 1970, 


7. Mr. Mitter next contends that this Court found that there was 
no determination by the courts below as regards the quantum of the 
compensation payable by the defendant from occupying the suit land 
after the licence was revoked, and that there was no sufficient material to 
decide whether the sum of Rs. 10/- per diem was a reasonable amount of 
compensation or not. The question was left open and the trial oourt was 
directed to determine the rate of damages on the evidence already on 
record and on further evidence. Mr. Mitter submits that in ascertaining 
thé rate of damages the learned courts below ought , to have considered 
the fact that for the back portion of the.disputed land, the area of which 
is almost the same as that of the disputed land, the defendant is a tenant 
at a rent of Rs. 72/- per month. This ought to have been the basis for 
determination of the rate of dama ges as according to Mr. Mitter this is the 
best evidence available. Both the courts below have taken into considera- 
tion the fact that the rent of back portion of the land is Rs. 72/- eper 
month. The courts below have considered all other relevant facts and cir- 
cumstanees and have concurrently come to the conclusion that the rate of 
damages should be Rs. 10/- per diem. We are not inclined to interfere with 
the said determination. Mr. Mitter also submits that the learned appellate 
court below was wrong in allowing the cross-ebjection and granting the 
plaintiff the decree for costs. We do not think that the learned appellate 
court below has done any wrong in allowing the cross-objection. 


8. In the result, the appeal is allowed in part en contest. The 
judgment and decree passed by the courts below allowing the plaintiff to 
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recover mesne profits till recovery of possession are set aside and it is 
decreed that the plaintiff will get mesne profits from 15.5.66 till 21.6.74. 
The other portion of the decree is hereby affirmed.’ In the circumstances 
of the case there will be no order as to costs. 7 

Roy, J). : I agree 


PLR. 


_ [CRIMINAL REVISIONAL JURISDICTION ] 
Before Mr. Justice Anil Kumar Sen and Mr. Justice Ambicapada 


. Bhattacharya 
; Decision: February 15, 1977 
Abdul Salam MN ai m PA Petitioner 
_ Versus i 


State and Another ate ei Opposite parties* 

Indien Penal Code (Act XLV of 1860), Secs. 448 & 453—House ` 
trespass and house breaking—Conviction under Sec. 448 having been 
apheld conviction for lesser offence can not be sustained. 


Criminal Procedure Code (5 of 1898) See. 522 (1)—Restoration of 
possession if possession was take by force etc.—Im absence of force ete, 
section is not attracted—Order for restoration of possession as made is 
nasustainable.—Priaciple of interest of justice, whether application. to 
maintaia the order for restoration of possession can be made where there 
was wrongfol dispossession. 


‘Jt appears that the courts below: convieted the petitioner under 
section 448, IPC for house tresspass obviously by way of an alternative 
in case his conviction under section 453 be not found sustainable and that 
is perhaps the reason why no separate sentenee was passed in respect of 
the petitioner’s conviction under section 448 of the Indian Penal Code. 
Be that as it may, since the petitioner’s conviction under section 453 of 
the Indian Penal Code is being upheld, his conviction under section 488 is 
set aside since the house tresspass itself became the aggravated offence of 
house breaking in view of the attending circumstances proved as against 
the petitioner. , ° ` 7% 

In order to attract section 522(1) of the Code of Criminal Proce- 
dure a person must be convicted of an offence the commission whereof is 
attended by criminal force, show of force or by criminal intimidation and 
the dispossession itself must also be by such force, show of force or by 
criminal intimidation. The words “attended by criminal force, show of 
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force or criminal intimidation may not mean that the offence of which 
the person is convicted must be such as to have criminal force, show of 
force or criminal intimidation as a necessary ingredient. It is now well 
settled that such criminal force, show of force or criminal intimidation 
must be as against a person or persons be he the person dispossessed or 
some other person present at the time of the offence. That follows neces- 
sarily in view of the definition of force in Section 349 of the Indian Penal 
Code, criminal force in section 350. of the Indian Penal Code and criminal 
intimidation in section 503 of the Indian Penal Code. 


Applying the settled principle as laid down by the reported decisions 
of this Court to the facts of the present ease, it appears that the order for 
restoration of possession under section 522(1) of the Cr. Procedure Code 
had not been made in accordance with law. The petitioner is right in his 
contention that in the present case there is no material on record to show 
that the offence committed by the accused petitioner was attended by 
force, show of force or criminal intimidation against any person or that 
the dispossession was the result of any such force, show of force or 
criminal intimidation. That being the position, Section 522(1) of the Code 
could not have been invoked as was invoked by the courts below in 
making an order for restoration of possession in favour of the complainant/ 
opposite party. 

There is no scope of any application of the principle of interest of 
justice if the case does not come within the four-corners of section 522(1) 
of the Code. 

Cases referred to :— ; 

(1) Shambhu Roy v. Moti Khatik, AIR 1949 Cal 111 
(2) Nani Gopal v. Bhim Charan, (1955) 59 CWN 688 
(3) Mohini v. Narendra, ILR 1931 Cal 691 
(4) Baran Kutti v. C.I. Raman, AIR 1949 Mad 191 
(5) Mahabir v. Rex, AIR 1949 All 228 ` 
(6) Alakal Senappa v. State of Mysore, AIR 1960 Mysore 24 
(7) Francis D’souza y. E. L. A. Gameiro, AIR 1960 Bom 139 
(8) Narayan v. Visaji, ILR 23 Bom 498 
(9) Rajbanshi Thakur v. Chandni Jha, AIR 1951 Pat 307 
(10) Ram Chand v. The Emperor, AIR 1939 Lahore 184 
(11) Aswatha Narayan v. Muneppa, AIR 1943 Mad 257 
(12) Jagadish v. Rajendra Nath, AIR 1964 Pat 553 
(13) Sukdhis Khatik v. State, ILR (1975) 1 Cal 306 
(14) K. Rangarajan y. R P.' Gramani, 1971 Cr. LJ 1349 
Balai Chandra Ray and Bhaktipada Ghosh =e ... for the Petitioner 
Nitya Ranjan Biswas Si ms for the State 
Nalin Chandra Banerjee and Arun K. Mikheree oe Oppii party no 2 
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The judgment of the Court was as follows :— 


Sen, J. : This Rule was issued on a revisional application. The 
petitioner was convicted by the Judicial Magistrate, First Class, Third 
Court, Burdwan, under sections 453 and 448 of the Indian Penal Code 
and was sentenced to suffer r. i. for 15 days and to pay a fine of Rs. 100/- 
in default to imprisonment for a further period of 15 days under section 
453 of the Indian Penal Code, no separate sentence being passed under 
section 448 of the Indian Penal Code. While so convicting the petitioner, 
the learned Magistrate further ordered restoration of possession of the 
disputed shoprooms to the complainant opposite party. Such an order was 
affirmed by the learned Sessions Judge, Burdwan, on an appeal by the 
petitioner. These orders are the subject matter of challenge in this Rule. 


2. The petitioner was prosecuted on a complaint filed by the com- 
plainant opposite party on May 19, 1969. The complainant’s case shortly 
was that the disputed two shoprooms at premises No. 32/2, B. B. Ghosh 
Road, Tentultola, Burdwan, belong to him. At one time, the said two 
rooms were let out to one Abdul Shobhan. Abdul Shobhan died in Asar, 
1374 B. S. and after his death his heirs and legal representatives including 
the petitioner gave back possession of the disputed two shoprooms on 
3rd. Chaitra, 1375 B.S. corresponding to March 17, 1969. According 
to the complainant, possession of the shoprooms having been so handed 
over to him he ‘himself occupied the disputed shoprooms and therein 
kept certain articles of his own. The shoprooms were under lock and 
key and taking advantage of the faet that the complainant was absent 
being away to his native village, the petitioner broke open the padlocks 
and tresspassed into the said rooms. The complainant opposite party 
was informed of such trespass on Ist Baisak, 1376 B.S. but since he was 
lying in bed suffering from chicken pox he could not take the necessary 
steps prior to May 19, 1969, when the complaint was lodged. 

3. At the trial the complainant examined himself as a witness along 
with 6 others. The complainant further relied on certain documentary 
evidence inclusive Ext. 1, an agreement executed amongst others by the 
petitioner acknowledging surrender of the tenancy in favour of Abdul 
Shobhan and handing over poesession of the disputed shoprooms to the 
complainant opposite party. 


4. The petitioner pleaded not guilty of the charge and took the 
defence that the tenancy in favour of Abdul Shobhan was never surren- 
dered, that he continued to occupy the shoprooms in question and that 
he was made to execute the agreement on misrepresentation of facts 
not really appreciating the terms thereof.’ According to him, he conti- 
nued to eecupy the disputed shoprooms agreeing te pay enhanced rent 
but the complainant veered round and refused to accepted the rent ten- 
dered by him. 
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5. The learned Magistrate disbelieved the defence case that the 
petitioner continued to remain in possession of the disputed shoprooms 
as one of the heirs and legal representatives of Abdul Shobhan or that 
he was made to execute the agreement on misrepresentation. Aceepting 
the oral evidence on the point as well supported by the documentary 
evidence (Ext. 1), the learned Magistrate came toa definite finding that 
the complainant opposite party was given back possession of the disputed 
shoprooms on March 17, 1969, and that on the relevant date the shop- 
rooms were in his possession. Though the learned Magistrate discarded 
the evidence of P.W. 4, Manjoor and P.W. 5, Muktesh Ganguli as chance 
witnessess he aecepted the evidence of P.W. 3, Ismail, P.W. 6, Rabindra 
and P.W. 7, Anil Das in finding that the petitioner wrongfully trespassed 
into the disputed shoprooms on Ist Baisakh, 1376 B. S. by breaking open 
-the padloeks put by the complainant in his absence. “The learned Magis- 
trate considered the defence evidence adduced by the petitioner including 
certain documents but found on consideration thereof that such doeu- 
ments did not prove the defence that the petitioner continued to occupy 
the disputed shoprooms by virtue of the continued tenancy once granted 
in favour of Abdul Shobhan. The learned Magistrate accordingly found 
the petitioner guilty of both the charges under sections 453 of the Indian 
Penal Code and 448 of the Indian Penal Code and convieted him there- 
under by an order dated August 11, 1973, and sentenced him in the 
manner indicated hereinbefore. - 


6. The petitioner preferred an appeal before the learned Sessions 
Judge. Inthe appeal, he was allowed to adduce additional evidence. 
The learned Sessions Judge, however, on due consideration of the evidence 
including the additional evidence so adduced, affirmed the findings of 
the learned Magistrate. The learned Sessions Judge believed and accepted 
the evidence of all the prosecution witnesses except P.W. 5, Muktesh 
Ganguli and he gave his reasons for doing so. On consideration of 
evidence, oral and documentary, the learned Sessions Judge found that 
the complainant opposite party was put back into possession of the dis- 
puted shoprooms on 3rd Chaitra, 1375 B.S. corresponding to March 17, 
1969, and that fact was clearly aeknowledged in writing by the petitioner 
himself in the agreement (Ext. 1). The learned Sessions Judge, further 
accepted the oral evidence of P.W. 3, Ismail, P.W. 4, Manjoor, P.W. 6, 
Rabindra and P.W. 7, Anil Das when these witnesses proved wrongful 
trespass by the petitioner into the disputed shoprooms by breaking open 
the padlocks put by the complainant and in his absence. The learned 
Sessions Judge carefully considered the defence avidenee both eral and 
documentary and found that such evidence related events mostly subse- 
quent to the occurence which was sought to be ereated to make out a 
possible defence to the charge of wrongful trespass. The learned Sessions 
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Judge rejected the defence plea and affirmed the conviction of the petitioner 

-en both the charges as also the sentence imposed upon him by the 
learned Magistrate. Before the learned Sessions Judge, the petitioner 
strongly challenged the validity of the order of restoration of possession 
made by the learned Magistrate under section 522(1) of the. Code of 
Criminal Procedure but that contention was also overruled when the 
learned Sessions Judge held that a criminal house trespass by breaking 
open the padlock even in the absence of the complainant is an offence 
attended by criminal foree within the meaning of section 522(1) of the 
Criminal Procedure Code. The learned Sessions Judge accordingly 
affirmed the order of restoration of possession also in favour of the com- 
iplainant opposite party. 

7. In this Rule, the petitioner is challenging the validity of the order 
of the learned Magistrate as affirmed by the learned Sessions Judge. So 
far as the petitioner’s conviction under section 453 is concerned, we find 
little: ground for interference by usin this revisional jurisdiction. Both 
the courts below on assessment of the evidence on record have clearly 
found that all the ingredients of an offence under section 453 of the Indian 
Penal Code had been well established as against the petitioner. Evidence 
on record well establishes the position that the complainant opposite party 
-was in possession of the disputed shoprooms and the petitioner commi- 
tted house breaking when he committed trespass into the said shopreoms 
by breaking open the padlocks put by the complainant. It is true that the 
complainant was not present at the time of occurrence but the evidence 
well establishes the position that when the petitioner committed such 
trespass he did it with an intention to anaoy the cemplainant opposite 
party who was then in possession of the shoprooms. Such was the finding 
of the court ef appeal below on the appreciation of the evidence on 
record. In this revisional application, we are not to reapprise the evidence 
nor do we find any ground which can induce us to do so. That being the 
position, we cannot but uphold the petitioner’ s conviction under section 
453 of the Indian Penal mooie and the sentence passed on him on that 
account. aa 

8. Mr. Ray appearing in support of this Rule has, however, conte- 
inded that once the petitioner is convicted of house breaking ‘he should not 
have been convieted alse of house trespass, the miner offence which cons- 
titutes a part of the offence of house breaking. In our opinion, there is 
‘gome substance in this contention of Mr. Ray. It appears to us that the 
learned judges of the courts below convicted the petitioner under section 
448 for house trespass obviously by way of an alternative in case his con- 
viction under section 453 be not found sustainable and that is perhaps the 
reason why no separate sentence was passed in respect of the petitioner’s 
conviction under section 448 of the Indian Penal Code. Be that as it may, 
since we are upholding the petitioner’s conviction under section 453 of the 
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dndian Penal Code we set aside his conviction under section 448 of the 
Indian Penal Code since, in our opinion, the house trespass itself became 
the aggravated offence of house breaking in view of the attending 
‘circumstanees proved as against the petitioner. 

9. Mr. Ray appearing in support of this rule has, however, very 
strongly challenged the order for restoration of possession of the disputed 
shoprooms in favour of the complainant opposite party made under section 
522(1) of the Criminal Procedure Code. Section 522(1) isin the follo- 
wing terms :— 

“Whenever a person is convicted of an offence attended by 
‘criminal force or show of force or by criminal intimidation and it 
appears to the Court that by such force or show of foree or any crim- 
nal intimidation any person has been dispossessed of any immovable 
property, the Court may, if it thinks fit, when convicting such person 
or at any time within the date of one month from the date of convi- 
ction, order the person dispossessed to be restored to the possession 
of the same.” 

10. According to Mr. Ray, the Court can assume jurisdiction under 
this provision to restore possession to a person dispossessed when the dis- 
possession is by criminal force or show of force or by criminal intimida- 
tion. Such criminal force or show of force or criminal intimidation must, 
according to Mr. Ray, be against a person or persons and not merely as 
against the immovable property. It has been contended by Mr. Ray that 
the learned Magistrate nowhere in his judgment had come to any 
finding that the complainant was dispossessed of the disputed shoprooms 
by criminal force or shew of force or criminal intimidation to any person 
-or persons. According to Mr. Ray even according to the complainant's 
oase he was dispossessed in his absence. Such being the position, Mr. 
Ray eontends that the learned Magistrate had no jurisdiction to make 
an order as made by him under section 522(1) of the Criminal Procedure 
Code. He was obviously in error in making such an order mechanically 
only because the petitioner had been convicted of an offence of house 
breaking which is not an offence which must necessarily be attended by 
criminal force, show ef force or by criminal intimidation as against a 
person or persons. So far as the learned Sessions Judge is concerned, 
it has been contended by Mr. Ray that the learned Sessions Judge failed 
to take note of the fact that criminal force, show of force or criminal 
intimidation centemplated by section 522(1) of the Code must be as 
against a person or persons and not against the immovable property. 
Mr. Ray has pointed out that the learned Sessions Judge took the view 
that although the complainant was not present at the time of trespass, 
since such trespass was committed by breaking open the padlock, it must 
be held to be an offence attended by criminal force within the meaning 
of section 522(1) of the ‘Criminal Procedure Code. This, according to 
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Mr. Ray, is not a correct approach fora Court to assume jurisdiction 
under section 522(1) of the Criminal Procedure Code. 


11. In our opinion, there is ample substance in this contention of 
Mr. Ray. The learned Magistrate, it appears, was not conscious of the 
limits of his powers under section 522(1) of the Criminal Procedure 
Code. In order to attract section 522(1) of the Code, a person must be 
convicted of an offence commission whereof is attended by eriminal 
force, show of force or by criminal intimidation and the dispossession 
itself must also be by such force, show of foree or criminal intimidation. 
The words ‘attended by eriminal force, show of force or by criminal inti- 
midation’ may not mean that the offence of which the person is eonvicted 
must be such as to have criminal foree, show of force or criminal inti- 
midation as a necessary ingredient. But it is now well settled that such 
criminal force, show of force or criminal intimidation must be as 
against a person or persons be he the person dispossessed or some other 
person present at the time of the offence. That follows necessarily in 
view of the definition of force in section 349 of the Indian Penal Code, 
criminal foree in section 350 of the Indian Penal Code and criminal inti- 
midation in section 503 of the Indian Penal Code. This also appears to 
be settled principle on the decisions of this court. Mr. Ray has rightly 
relied on the judgment of Harris, CJ., in the case of (1) Sambhu Roy 
v. Moti Khatic AIR 1949 Calcutta 111. In this case, Sambhu Roy 
was convicted of an offence under section 341 of the Indian Penal Code 
ona complaint lodged by the complainant on a finding that he had 
wrongfully locked the door of the premises and thus prevented the eom- 
plainant, his tenant from entering thereon. There, however, was no 
finding that any force or show of force was used as against the complain- 
ant. Sambhu Roy being so convicted, the learned Magistrate directed 
restoration of possession of the premises to the complainant. In a revision 
to this court, this court upheld Sambhu Roy’s conviction under section 
341 of the Indian Penal Code but the order of restoration of possession in 
favour of the complainant was set aside. It was observed ; 


“Section 522 Criminal Procedure Code empowers a court ‘to 
restore possession whenever a person is convicted of an offence atten- 
ded by criminal force or show of foree or by criminal intimidation 
and it appears to the court that by such force or show of force or 
by criminal intimidation the complainant has been dispossessed of any 
immovable property. In other words, a complainant if dispossessed by 
criminal force or show of force or criminal intimidation may recover 
the property from whieh he was dispossessed.” 

The same view was taken by the Division Bench in the case of (2) 


Nani Gopal v. Bhim Charan, 59 CWN 688 where on faets similar to those 
now under consideration by us the Division Bench held that as the entry 
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to the room was made by the aecused in the absence of any person, it was 
not attended by criminal force or show of force or criminal intimidaticn 
which could justify án order of restoration in favour of the complainant 
under section 522(1) of the Criminal Procedure Code. 

12. Mr. Banerji appearing on behalf on the complainant opposite 
party on the other hand relies on the Full Bench decision of this Court in 
the case of (3) Mohini v. Narendra, ILR 1931 Calcutta 691. This 
Full Bench decision, however, does not militate against the above const- 
ruction of section 522(1) of the Criminal Procedure Code and as a matter 
of faet the said faet was made clear by Harris, C.J., in the case of Samthu 
Roy v. Moti Khatik (Supra) when it was pointed out that in the case 
under consideration by the Full Bench the person dispossessed had been 
physically assaulted and chased away. The two decisions in the case of 
(4) Baran Kuttiv. C.I Raman, AIR 1949 Madras 191 and (5) Mahabir 
& Orsyv. Rex, AIR 1949 Allahabad 228 relied on by Mr. Banerji simi- 
larly do not derogate from the view taken by this court. In the Madras 
case, it was found that there was show of force when the accused per- 
sons came prepared to meet the resistance though it was held that whe- 
ther the accused met actually with any resistance or net was beside the 
point. Similarly, in the Allahabad case, the Court found use of criminal 
force immediately after the act of trespass which again was found to be 
an integral part of the act of dispossession. It was observed that criminal 
force need not be an ingredient of the offence but may include an act 
done with such force simultaneously or immediately after. 

13. The above Allahabad decision had more fully been explained 
by the Mysore High Court in the case of (6) Alakal Sennappa v. State of 
Mysore, AIR (1960) Mysore 24 also relied on by Mr. Banerji. In 
this case, the Mysore High Court in interpreting section 522 of the Code of 
Criminal Procedure affirmed the principle that the accused must dispossess 
the person in possession of the immovable property by force, show of 
force or criminal intimidation in order to attract the said section. 
Though it was observed that if the commission of an offence is imme- 
diately or shortly afterwards followed by force or show of force or 
intimidation the case will be covered by this section. Referring to the 
Allahabad decision it was observed: It is, however, clear from these 
observations that the commission of the offence and the force, show of 
force or intimidaton referred to in this section must be so connected 
as to constitute more or less a single event or a single transaction and 
the dispossession must be a direct consequence of the force, show of force 
or intimidation.” On the facts of the case before the Mysore High Court 
the dispossession was attended with force and the aceused were convicted 
of an offence under section 323 of the Indian Pena! Code along with the 
offence of trespass under section 447 thereof. Mr. Banerji next relied on 
a single Bench decision of the Bombay High Court in the case of 
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(7) Francis D’souza v. E. L, A. Gameiro AIR 1960 Bom 139. In this casé” 
the Bombay High Court only adopted and applied the principle laid down" 
by the Allahabad High Court in the case of Mahabir referred to herein=- 
before. On facts, it was found that shortly after the actual dispossession” 
the plaintiff was put to wrongful restraint under threat of assault and 
such restraint was found to constitute a part of the same transaction of. 
dispossession and since it was attended by show of force section 522 of: 
the Code was held to be applicable. This decision, however, had taken“ 
note of the earlier Division Bench decision in the case of (8) 
Narayan v. Visaji ILR 23 Bombay 494 where the Bombay High Court 
took the same view as this court in the case of Sambhu Roy v. Nanigopal, 
referred to hereinbefore. The decision of the Patna High Court in the 
case of (9) Rajbanshi Thakur v. Chandi Jha, AIR (1951) Patna 307: 
relied on by Mr. Banerji does not lay down any principle which can be 
said to derogate from the view taken by this court and relied on by Mr.- 
Banerji. On facts, the Patna High Court found that the offence of which: 
the accused was convicted was attended by criminal force or show of: 
criminal force and by such force or show of force the complainant was: 
dispossessed of the immovable property. On the other hand, the view! 
expressed by this court in the two decisions referred to hereinbefore and: 
relied on by Mr. Banerji had consistently been approved not only by many ' 
of the decisions referred to by Mr. Banerji but also by the Lahore High 
Court in the case of (10) Ram Chand v. The Emperor, AIR (1939) Lahore ` 
184 where on faets more or less similar to those in the present case invo- - 
cation of section 522 was held to be illegal. Similar view was expressed 
by the Madras High Court in the case of (11) Aswatha Narayan v.: 
Muneppa, AIR (1943) Madras 257 and by the Patna High Court in the 
case of (12) Jagadish v. Rajendra Nath AIR (1964) Patna 553. This: 
court too reaffirmed the earlier view in the case of (13) Sukdhis Khatik v. 
State ILR 1975 (1) Calcutta 306. ~ L 
14. Applying the above principle in the present case, it: appears to: 
us that the order for restoration of possession under section 522(1) of 
the Code.had not been made in accordance with law. We have already 
pointed out that the learned Magistrate was not conscious of the require- 
ment of section 522(1) and he made the order for restoration more or- 
less mechanically as soon as the petitioner was convicted of offences 
under sections 453 and 448 of the Indian Penal Code without at all advert- : 
ing to the question whether such offences were or were not attended by. 
criminal force, show of force or criminal intimidation as. against any. 
person. So faras the learned Judge in the court of appeal below is 
concerned, he took the view that when the criminal house: trespass was 
committed by breaking open the padlock even in the absence of the com- 
plainant it must be said that the offence was attended by criminal force 
which would attract sectien 522(1) of the Code. He, however, failed 
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to appreciate that such force must be as against a person and not against 
the property as might have been used for breaking open the padlock. We 
have ourselves gone through the entire evidence to find out if the offences 
of which the petitioner was convicted were attended by force show of 
force or criminal intimidation and whether the dispossession was the result 
of any such force, show of force or criminal intimidation. We, however, 
find no such evidence. P. W. 6, Rabindra said that the accused broke the 
lock of the rooms with the help of an iron like thing but he does not 
speak of any threat of assault by the accused at the time of such breaking 
of the lock. P.W. 7. said that the accused broke open the door of 
the shop and took forcible occupation but he too does not speak of 
any force, or show of force against any person. On the other hand, 
he admits that though many people assembled there nobody asked the 
accused any question. Though one or two witnesses contrary to the 
evidence of P. W. 6 has spoken of the accused not listening to the objec- 
tion raised by them their evidence also do not establish the fact that in 
doing so the aecused used any force or show of force as against them 
or did criminally intimidate them. In such circumstances, we cannot but 
accept the contention of Mr. Ray that in the present case there is no mate- 
rial to show that the offence committed by the accused/petitioner was 
attended by foree, show of force or criminal intimidation against any 
person or that the dispossession was the result of any such force, show of 
force or criminal intimidation. That being the position, section 522(1) of 
the Code could not have been invoked as invoked by the courts below 
in making an order for restoration of possession in favour of the complai- 
nant/opposite party. 

15. Mr. Banerji had lastly contended that when the complainant/ 
opposite party had admittedly been wrongfully dispossessed from the shop- 
rooms as concurrently found by the two courts below, the complainant 
opposite party must at least be held to be entitled to restoration of posse- 
ssion in the interest of justice. He relies on the decision in the case of 
(14) K. Rangarajan v. R.P. Gramani, 1971 Criminal Law Journal 1349 to 
support this contention of his. But unfortunately, the Full Bench of this 
Court in ILR 31 Calcutta 691 had clearly laid down that there is no scope 
of any application of the Principle of interest of justice if the case does 
not come within the four-corners of section 522(1) of the Code. That 
being the position, though we uphold the order of conviction passed under 
section 453 of the Indian Penal Code. we set aside the order for res- 
toration of possession made under section 522(1) of the Code of Criminal 
Procedure. 


16, In the result the Rule succeeds in part and is made absolute by 
setting aside the order for restoration made under section 522(1) of the 
Code of Criminal procedure. Petitioner’s convietion under section 453 
of the Indian Pena! Code being upheld, we confirm the sentence passed 
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with this modification that the sentence of r.i. for 15 days which has been 
passed as on default of payment of fine will not run concurrently as such 
sentences must be consecutive. Period of detention while under investiga- 
tion or trial must, however, be set off against the sentence of imprison- 
ment. 

17. The petitioner will now surrender to his bail bond to serve out 
the rest of the sentence under section 453 of the Indian Penal Code. 


Bhattacharya, J. : I agree. 
S.P.M. 


[CONSTITUTIONAL WRIT JURISDICTION] 
Before Mr. Justice Manash Nath Roy 
Decision: May 20, 1977 
12 & 16 I.C. Bose Road Tenants’ Association i Petitioner 
Versus ' 

Collector of Howrah & Ors. T Si ... Respondents* 

Constitution of India—Article 226—-Jurisdiction under—Maintain- 
ability of writ petition— Existence of right and infringement thereof— 
Who can file petition under—Person having subsisting tight en date of 
petition— Person aggrieved. 


Land Acquisition Act (1 of 1894), See. 6(1), provise—Condition 
preeedent to making declaration—Ingredients— Compensation te be paid 
out of some fund controlled or managed by local authority —Entire 
compensation to be paid by CMDA—Whether CMDA is a local authority ? 
—Authority within meaning of Article 12 of Constitution— Validity of decla- 
ration mode under section 6(1)— Genera] Clauses Act, (10 of 1897) See.3 — 
(31)—Definition — Local authority. 


The petitioner is an Association of tenants of 12 I. C. Bose Road, 
Howrah, registered under the Societies Registration Act. The Associa- 
tion moved a writ petition challanging the declaration under section 6 
of the Land Acquisition Act and obtained a Rule. The principal conten- 
tion of the petitioner was that the declaration under section 6 was wholly 
illegal inasmuch as no part of the costs of acquisition is being met 
by the State Government which is a condition precedent to the making 
of the declaration. In otherwards, the impugned declaration was made in 
breach of the second proviso to section 6. It was contended that 
CMDA is a company and since CMDA is a company or has the character 
of the same or like that, so Part VII of the Land Acquisition Act was 
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applicable and the rules framed for acquisition for the company not having 
been followed or complied with, the acquisition for or at the instance of 
CMDA should be held to be void. 

At the start of the hearing, a preliminary objection to the maintain- 
ability of the writ petition was taken by the Respondents. The respondents 
say that the said Association had or has no right to move and maintain 
the writ petition as none of its rights, legal or otherwise, have been in- 
fringed. It was further submited that the writ petition, in the absence of 
the owners of the disputed premises, would not be maintainable. That 
apart, the Association can not also maintain the writ petition because 
admittedly several members of the Association have filed their claims 
pursuant to receipt of notice under section 9 of the Act and specially when 
objections under section 5A were filed by several tenant-members of the 
Association and their objections were duly heard and considered. 

HELD : Article 226 of the Constitution of India does not lay down any 
rule as to the person by whom an application for relief can be made but in- 
dicates the purpose for which writs, directions and orders can be issued and 
obtained under the said Article, such orders can be obtained only for the 
inforcement of fundamental rights and for any other purpose. Thus the relief 
“under the Article is based in the existance of a right. The powers under the 
Article can normally be invoked only by a person whose personal rights and 
interests are adversely affected by the impugned law or order. So, the right 
which is the foundation of an application under Article 226 is a personal and 
individual right. A person who alleges any infringement as the basis of his 
application, must prove and establish that he himself has been the victim or 
action has been taken to his prejudice. Thus the rights that can be enforced 
in a writ petition, must ordinarily be the rights of the petitioner himself. 
That apart, in order to obtain a writ of ora writ in the nature of Manda- 
mus, the petitioner must establish that he hada legal right to the perfor- 
mance by the adversory of a legal duty imposed by statute and such right 
must exist at the date of the petition. So also in the case where the prayer 
is for issue of a writ of Certiorari, the Court should also be satisfied that the 
petitioner is entitled to the same and unless such right is established, no such 
writ could or should be issued. 

Applying those tests to the instant case, it appears that the present writ 
petition at the instance of the said Association, when none of its rights, or 
any legal right has been infringed or interfered with, would not be maintain- 
able. Rights if any or if at all, belonged or belongs to the tenant-members 
and they having not obtained the Rule, the Rule at the instance of their 
Association, when admittedly its tenant-members have filed claims pursu- 
ant to the notice under section 9 of the Act without any reservation, would 
not also be maintainable and in fact, those members, because of their con- 
duct are estopped from challenging the acquisition in question. Since its 
members are so estopped, the said Association which cannot, if at all, claim 


636 Tenants’ Association, a Society v. Collector of Howrah [1977(1)CLI 


a higher or greater right than those members, would not be entitled to main- 
tain the writ petition. The fact that the owners of the said premises, whd 
admittedly have some interest in the acquisition in question have not been 
impleaded as parties in the Rule is also a fatal defect and in their absence, the 
Rule cannot also proceed. Moreover, there is no provision in the Land Acqui- 
sition Act to make provisions for alternative accommodation for the tenants 
in question in the instant case and as such they cannot have or claim to have 
any legal right to get such alternative accommodation and in that view of the 
matter the acceptance of the representations or the considerations thereof, if 
any or the assurance if given from the ministerial level, would not create a 
legal right for the tenants who are members of the Association. Thus on 
that ground also no interest or any right has been’ created in favour of 
the tenants or the said Association. 


On merits, the relevant point for decision is what is the character 
of C.M.D.A.; whether CMDA would be deemed to be a company or is 
a statutory body ; whether the acquisition in the instant case which is 
not for the State or a company but for such authority as CMDA, was 
valid and permissible. It was however contended by the petitioner that 
CMDA would not be an authority or the authority within the meaning of 
the Proviso to section 6(1) of the Land Acquisition Act, for whom or 
at whose instance the acquisition in the instant case could be made or 
undertaken. 


HELD: The General Clauses Act 1897 in section 3(31) has defined 
“local authority’. The various City Improvement Acts like the Calcutta 
Improvement Act etc.., contain “Trusts” which are ‘local authorities’ within 
the meaning of the same. The definition in section 3(31) itself opens with the 
statement that the meanings assigned by it to several terms are to apply 
unless there is anything repugnant to the subject or context. So the definition 
would not apply if it is repugnant to context or subject. The Bombay Road 
Transport Act 1950 not having received the assent of the President of India 
could not prevail over the meaning of the expression “‘Local Authority” 
in sec, 3(31) of the General Clauses Act. But the position is different 
in the case of CMDA Act which got the necessary Presidential assent. 

The CMDA Act received the assent on 4.5.72 and the same was incor- 
porated for making provisions for the establishment of an Authority for the 
formation and execution of plans for the development of the Calcutta Metro- 
politan Area, for the co-ordination and supervision of the execution of such 
plans and for matters connected therewith or incidental thereto. The CMDA 
in view of its constitution, functions, formation, powers and dealings ‘as 
mentioned in the provisions of the said Act read with the tests as laid down 
by several reported decisions to be Authority within the meaning of Article 12 
of the Constitution of India and cannot be regarded as a private employer. 
In that view of the matter and also in view of the tests regarding “local 
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authority” -as laid down in several-reported decisions, CM DA should also be 
treated as a “‘local authority”. 


Therefore, CMDA is not-a company buta “local authority” and as 
such the proviso to section 6(1) of the Land Acquisition Act 1894 would not 
be a bar and the acquisition cannot be held to be void, bad or irregular on that 
ground. Under the proviso to section 6(1), the fund-out of which the cost 
of acquisition is to be met is the public revenue or some fund under the 
control of the local authority, incase of acquisition for a public purpose, 
Thus such fund must either be-a fund belonging to the Government Treasury 
or to some other statutory body. 

Cases referred to : 


(1) Anwar Khan Mehboob Co. v. State of Madhya Prodesh, ATR 1966 
SC 1637 
(2) State of Orissa v. Ramchandra, AIR 1964 SC 685 
(3) State of Punjab v. Suraj Parkash Kapur, AIR 1963 SC 507 
(4) Kalyan Singh v. State of U.P., AIR 1962 SC 1183 
(5) Jonnola Narasimharao & Co. v. State of Andhra Pradesh, 
AIR 1971 SC 1507 . 
` « (6) Mani Subrat Jain v. State of Haryana AIR 1977 SC 276 
(7) Jasbhai Motibhai Desai v. Roshan Kumar, (1976) 1 SCC 671: 
AIR 1976 SC 578 
(8) Valjibhai Muljibhai Soneji v. State of Bombay, AIR 1963 SC 1890 
(9) Sukhdeb Singh v. Bhagatrain, ( 1975) 1 SCC 421: AIR 1975 SC 
1331 
(10) Tushar Kanti Mitra v. State of West Bengal, 1975 (2) CLJ 44: 
79 CWN 605 
(11) Bhikari Behara y. Sm. Dhanapatie Bentia, AIR 1970 Cal 176 
(12) Patel Premji Jiva y. State of Gujarat, 1971 (3) SCC 815 
Kashi Kanta Maitra and Adyanath Ghose Hi .. for the Petitioner 
Susil Kumar Biswas and Suprakash Banerjee «Jor the Respondents 


The judgment ef the Court was as follows :— 


The petitioners viz., 12 and 16 I C. Bose Road Tenants’ Association 
(hereinafter referred to as the said Association), have impeached in the 
Rule, a declaration in Annexure “D” dated December 29, 1975, made 
under section 6 of the Land Acquisition Act, 1894 (hereinafter referred to 
as the said Act) and although not specifieally mentioned in the prayers, 
the subsequent change of the alternative alignment and consequent acqui- 
sition of premises No. 12, I.C. Bose Road (hereinafter referred to as the 
said premises), on the allegation that the interest of the members of the 
said Association, who are occupiers and tenants of the same, have been 
adversely affected. 

2. On or about December 2, 1974, a notification was made under 
section 4 of the said Act to the effect that the lands as described therein 
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in the District of Howrah, were likely to be needed fora public purpose 
viz., for the construction of northern approach road in connection with 
the reconstruction of Buckland Bridge at the new site from Hari Mohan 
Basu Road in Howrah, Municipal Ward No. 4 to Chand Mari Road at 
the crossing of Moulana Abul Kalam Azad Lane and Chand Mari Road 
in the said Municipal Ward No. 4, Mouza Golabari, District Howrah. In 
the said notification, it was further mentioned that a piece of land com- 
prising cadastral survey plots as described in the connected Schedule, and 
measuring more or less, 0.56230 hectere (1. 3895 acres), was likely to be 
needed for the said public purpose at the expenses of the Calcutta Metro- 
politan Development Authority (hereinafter referred to as the C.M.D.A), 
within the said Ward No. 4 of the Municipality. There is also no dispute 
that the said premises became involved under the said notification 
and the tenants, who were occupying their respective portions and were 
carrying on their diverse business and were earning their livelihood, 
filed objections under section 5A of the said Act, before the Land Acqui- 
sition Officer, (Howrah Improvement Trust), Respondent No. 2 (hereinafter 
referred to as the said Respondent), on the ground that the said acquisition 
for the proposed Approach Road, was not a must, the same could be avoi- 
ded and they further prayed that in case such acquisition is given effect to, 
then alternative accommodations should be provided for by the Govern- 
ment, so that they may not lose their business, thereby their livelihood, 
and may not also be stranded with the members of their family. 


3. It has been alleged that from the copy of a notice (Annexure C), 
which is dated March 18, 1975, and whereby April 4, 1975 was fixed for 
hearing of the objections under section 5A of the said Act, it was learnt 
for the first time by the members of the said Association that only South 
Western portion of the said premises would fall within the proposed 
acquisition as there wasa change of the alignment. It has been alleged 
further that immediately on such detection, the matter was brought to 
the notice of the said Respondent, apart from making the submissions as 
referred to hereinbefore. But they were of no avail. The said Associa- 
tion has stated that it was or is not known either to them or their members, 
as to at whose instance or for the protection of whose interest, such 
change of alignment was required, needed and made. It has also been 
submitted that the acquisition under the original alignment was less oner- 
ous and expensive and furthermore the same was much more easier from 
all points of view including acquisition, engineering and construction. 

4. However, the impugned declaration under section 6 of the said 
Act (Annexure D), was thereafter made on December 29, 1975 and there- 
by the members of the said Association viz., the tenants in occupation 
were directed to file their claims in regard to their interests in the said 
premises. 


5. The fact of the formation of the said Association, the relevancy 
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whereof would be found later, on the basis of the objections as raised by 
the appearing Respondents, should be first noted here. Admittedly, the 
said Association was formed on April 24, 1976 and the aims and objects 
of the same would be available from the Constitution which has on my 
request been produced and filed by Mr. Maitra. The aims of the said 
Association amongst others are, to render all possible help to the members, 
to run their tenancy smoothly, to secure redress of the grievances of the 
members, to promote harmonious relations amongst all the members/resi- 
dents and to secure settlement of all disputes by peaceful negotiations and 
bargaining without interference from outside individuals or organisations, 
to cooperate with the appropriate Government authorities for speedy 
negotiation and implementation of all developmental activities and also 
to look after the well being of the members, to protest from time te time 
against action or actions of any individual or concern or any authority, 
whereby the business interest of the members of the Association are ham- 
pered and to do all such things as may be deemed incidental or conducive 
to the attainment of the objects. It may also be mentioned that jnitially 
the C.M.D.A., i.e. for whom or on whose behalf the acquisition has been 
made, was not made a party. But thereafter, on objection being taken, 
they were added on an application being made on that behalf and served 
on them. In fact the C M.D.A./and its Chairman, Respondents Nos. 7 
and 8 respectively have entered appearance through Mr. Biswas, but have 
not filed any affidavit-in-opposition. It may also be mentioned that the 
owners of the said premises have not also been impleaded in the Rule. 


6. At this stage, the preliminary points as raised by the appearing 
Respondents should also be indicated. It was submitted by Mr. Biswas 
that the said Association had or has no right to move and maintain the 
present writ petition as none of their rights or any legal right have been 
infringed or violated. It was also submitted that on the admitted incer- 
poration of the said Association after the proceedings under sections 4 and 
SA and immediately prior to the declaration under section 6, would be a 
factor which will have to be considered too on the question of the existance 
of such or any right to maintain the petition. Mr. Biswas has also 
submitted that the petition, in the absence of the owners of the said 
premises, would not be maintainable and that apart, the said Association 
cannot also maintain the petition, because admittedly its members or at 
least a major portion of them, have filed claims under section 9 of the 
said Act and all the more so when objections under section 5A of the said 
Act were filed by the tenant members of the said Association and not by 
the Association and those objections have been duly heard and conside- 
red. Mr. Biswas has further stated that the enquiry under section 11 of the 
said Act is complete, but the same has not been given effect to because of 
the assurance to this Court as given and recorded on November 18, 1976. 
For the purpose of establishing the fact of filing the claims, reference was 
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made by Mr. Biswas to Annexure “H’ of the application for injunction 
of the said Association. It may be mentioned that the said application 
was directed to be heard along with the Rule on April 21, 1977 and the 
parties further agreed that the affidavits in the said application would be 
treated as affidavits in the Rule and they have filed no other affidavits. 

7. The Respondent No. 6in his return to the Rule, apart from 
raising the points with regard to the maintainability of the petition at the 
instance of the said Association, contended that because of the conduct 
of the tenant members, particulars whereof have been mentioned herein- 
before, no writ could or should be issued. That apart, they contended, 
the steps or actions as taken, are due, legal and bonafide. It was also 
contended by the said Respondent that the C.M.D.A. was and is ap 
appropriate authority for whom and at whose instance, the acquisition 
in question could be made. It was further contended that the purpose 
in the instant case was a public purpose and all steps were duly taken 

- for the acquisition of lands and the said premises or portions thereof. It 
was also contended that the present alignment was thoroughly serutinised 
and found to be the most suitable one from the engineering point of view. 
It has been contended that the present alignment, according to technica} * 
experts also, was perhaps the best one for traffic control and smooth 
plying of all types of vehicles at the area in question and there has been 
no illegality or any irregularity in such change. The said Respondent 
has further stated that the Board of Trustees for the Improvement of 
Howrah, constituted under the Howrah Improvement Aet, has been long 
prior to the date of issue of the present Rule, superseded by publication 
of a notification in the issue of the Calcutta Gazette and all assets and 
liabilities including its funds have vested in the C M.D.A. a body corpo- 
rate and constituted under the Calcutta Metropolitan Development 
Authority Act, 1972 (hereinafter referred to as the said C.M.D.A. Act). 
It has further been contended that the persons who will be displaced 
because of the execution of the scheme, have no legal right to claim alter- 
native accommodation and since the trustees of the Raghumal Charity 
Trust viz., the owners of the said premises have no objection to the acq- 
uisition in question, so the tenants cannot have any right to challenge the 
same, as they cannot claim any greater or higher title or interest than that 
of the owners. As stated hereinbefore, Mr. Biswas also argued that in 
the absence of the said owners, this Rule should also be deemed to be 
incompetent. 

8. The Respondents Nos. 1 to 4 apart from raising similar defence 
as those of Respondents Nos. 6 and7 regarding the maintainability of 
the petition and the conduct of the tenant members of the said Association- 
contended that such conduct should be considered as estoppel against 
their right to challenge the acquisition. They also contended that the 
said Association not having filed any objection to the acquisition, which 
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incidentally they could not do, was not also entitled to maintain the 
petition. They have also stated that after the disposal of the objections 
under section SA of the said Act, individual notices to all interested 
persons, meaning thereby the tenant members of the said Association, 
were given under section 9 inviting applications for compensation 
and in fact many of such’ members filed necessary objections, which 
were considered on December 20, 1976, on necessary enquiry under 
section 11 of the said Act for the purpose of making the Award under 
section 12. It has also been contended that the objections against the 
change of the alignment were also duly considered by the said Respondent 
and the decision of such change of alignment was accepted by the State 
Government. It has also been contended that there has been no inherent 
or any defect in the scheme in question. It is also the case of these 
Respondents that C.M.D.A. is a body corporate under the said C.M.D.A. 
Act and as such is not a Company and for that reason the Land Acquisi- 
tion (Companies) Rules as alleged were not required to be complied 
with or followed. 


e 9. Let me first take up the consideration of the preliminary points 
as mentioned hereinbefore. The purposes for whieh the said Association 
has been formed have been mentioned hereinbefore and there is also no 
dispute that the said Association was formed after the notification under 
section 4 and filing of objections by some of the tenant-members under 
section 5A. It is also an admitted fact that the said Association has not 
filed any objection to the proposed acquisition at any stage ands ome of 
their tenant-members have also filed claims under section 9 of the said Act 
and baring some representations as mentioned in the petition, which have 
been said to be entertained for and on behalf of the State of West Bengal, 
there was or has been no claim by the said Association. It is also an un- 
disputed fact that the said Association is neither a tenant nor an occupier 
of the said premises or any part or portion thereof. In reply to the argu- 
ments about the lack of interest or locus standi of the said Association, Mr. 
Maitra referred to the representations as mentioned in the petition and 
more particularly those to the Hon’ble Chief Minister and the Hen’ble Mi- 
nister-in-charge, Public Works Department and the reply dated August 5, 
1976, whereby they were informed that the Hon’ble Chief Minister has re- 
quested the Department of Public Works for consideration of the matters. 
‘He also referred to another acknowledgment of the said representation to 
the Hon’ble Chief Minister, by the said Respondent, whereby the said 
Association was informed that the Director, C.M.D.A. was asked to look 
into the matter and to take final decision in the matter of rehabilitation | 
of the affected shopkeepers. In view of the acknowledgments of the 
representations by the said Association Mr. Maitra submitted that the 
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application by or at their instance would be maintainable. 

10. Article 226 does not lay down any rule as to the person by 
whom an application for relief can be made but indicates the purpose for 
which writs, directions and orders can be issued and obtained. Under 
the Article, such orders as aforesaid can be obtained only for the pur- 
pose of enforcement of fundamental tights and for any other purpose. 
Thus the relief under the Article is based, as has been found in the case of 
(1) Anwar Khan Mehboob Co. v. State of Madhya Pradesh & Ors., AIR 
1966 SC 1637, on the existence of a right. The powers under the Article 
can normally be invoked only by a person whose personal rights and 
interests are adversely affected by the impugned law or order. So the 
tight which is the foundation of an application under Article 226 is a 
personal and individual right. A person who alleges any infringe- 
ment as the basis of his application, must prove and establish that he 
himself has been the victim or action has been taken to his prejudice. Thus 
the rights that can be enforced in a writ petition, must ordinarily be, as 
observed in the cases of (2) State of Orissa v. Ramchandra, AIR 1964 
SC 685, (3) State of Punjab v. Suraj Prakash, AIR 1963 SC 507, (4) 
Kalyan Singh vy. State of U. P., AIR 1962 SC 1183 and (5) Johnala 
Narasimharao & Co. & Ors., y. State of Andhra Pradesh & Ors., AIR 
1971 SC 1507 the rights of the petitioner himself. Mr. Biswas further 
relied on the determination of the Supreme Court in the case of (6) Mani 
Subrat Jain v. State of Haryana & Ors., AIR 1977 SC 276, where on the 
question of who can apply for a writ of Mandamus it has been observed 
by the Supreme Court that it is : 

“elementary though it is to be restated that no one can ask for 
a mandamus without a legal right. There must be a judicially enfor- 
ceable right as well as a legally protected right before one suffering a 
legal grievance can ask fora mandamus. A person can be said to be 
aggrieved only when a person is denied a legal right by some one 
who has a legal duty to do something or to abstain from doing 
something”. i 
That apart, in order to obtain a writ of or a writ in the nature of 
Mandamus, the petitioner must establish that he has a legal right to the 
performance by the adversory of a legal duty imposed by a statute and 
such right must exist at the date of the petition. In the petition there is 
also admittedly a prayer for Certiorari and Mr. Biswas submitted that 
in that ease or for the issue of a writ of Certiorari or a writ in the nature 
thereof, the Court should also be satisfied that the petitioner is entitled 
to the same and unless such right is established no such writ could or 
should be issued. The position seems to be so, in view of the determi- 
nation inthe case of (7) Jasbhai Motibhai Desai v. Roshan Kumar, 
Hazi Bashir Ahmed & Ors., (1976) 1 SCC 671. In that ease it has been 
observed that : ` 
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“Article 226 has been couched in comprehensive phraseology to 
enable the Hight Court to reach injustice wherever it is found. In a 
sense, the scope and nature of the power conferred by the article is 
wider than that exercised by the writ courts in England. However, the 
adoption of the nomenelature of English writs, with the prefix “nature 
of” superadded, indicates that the general principles grown over the 
years in the English courts, can, shorn of technical procedural restric- 
tions, and adapted to the special conditions of this vast country, in so 
far as they do not conflict with any provision of the Constitution, or 
the law declared by the Supreme Court, be usefully considered in 
directing the exercise of this discretionary jurisdiction in accordance 
with well-recognised rules of practice. Though the jurisdiction under 
Article 226 in general, and certiorari in particular, is discretionary, 
in a country like India where writ petitions are instituted in the High 
Court by the thousand, many of them frivolous, a strict ascertain- 
ment, at the outset, of the standing of the petitioner to invoke this 
extraordinary jurisdiction, must be insisted upon. 

In that case it has also been observed that : 


“According to most English decisions, in order to have the locus 
standi to invoke eertiorari jurisdiction, the petitioner should be, an 
“aggrieved person” and in a case of defect of jurisdiction, such a 
petitioner will be entitled to a writ of certiorari as a matter of course, 
but if he does not fulfil that character and is a “stranger”, the Court 
will in its discretion, deny him this extraordinary remedy, save in a 
very special circumstances, The expression “aggrieved person” denotes 
an elastic, and to an extent, an elusive concept. It cannot be con- 
fined within the bounds of a rigid, exact-and comprehensive definition. 
At best, its features can be described in a broad tentative manner. 
Its scope and meaning depénds on diverse, variable factors such as the 
content and intent of the statute of which contravention ig alleged, the 
specific circumstances of the case, the nature and extent of the peti- 
tioner’s interest and the nature of the prejudice or injury suffered 
by him. English courts have sometimes put a restricted and some- 
times a wide construction on the expression ‘‘aggrieved person”. 
Applying the tests as indicated hereinbefore, there is no other alterna- 
tive but to hold that the instant petition at the instance of the said 
Association, when none of the rights or any legal right has been infringed 
or interfered with, would not be maintainable. Right, if any, or if at 
all, belonged or belongs to the tenant-members and they not having 
obtained the Rule, the Rule at the instance of the said Association 
would be incompetent. Further, the petition at the instance of the 
said Association, when admittedly their tenant-members have filed 
objections under section 9 of the said Act without any reservation, would 
not also be maintainable and in fact those members, because of their 
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conduct, in fact are estopped from challenging the acquisition in question. 
Since their members are so estopped, the said Association, whieh cannot 
if at all, claim a higher or greater right than those members, would not 
also be entitled to maintain the petition. There is also no substance in 
the submissions of Mr. Maitra that since their representations, in the 
manner as indicated hereinbefore, were entertained by the Hon’ble Chief 
Minister and the Hon’ble Minister-in-charge, the application at the ins- 
tance of the said Association would be maintainable. The fact that the 

„owners of the said premises, who admittedly have some interest in the 
acquisition in question, have not been impleaded in the Rule, is also fatal 
and in their absence, the Rule, in my view, cannot also proceed. There 
is no provision in the connected statute to make provisions for alternative 
accommodation for the tenants in question in the instant case and as such 
they cannot have or claim to have any legal right to get such alternative 
accommodation and in that view of the matter the acceptance of the repre- 
` sentations or the considerations thereof, if any, or the assurances as 
mentioned hereinbefore, would not create a legal right for those tenants, 
who are members of the said Association. Thus on that ground also no 
interest or any right has been created in favour of either the tenants ôr 
the said Association. 


11. The next or the remaining question which is to be decided on 
the basis of the arguments as advanced is what is the character of C.M.D. 
A., whether the same would come under the term ‘Company’ or is a stat- 
utory body and whether the acquisition in the instant case, which is 
not for a State or a Company but for such an authority like C.M.D.A., 
was valid and permissible. 


12. In support of his contention that the acquisition for such a 
body or organisation like C.M.D.A. was improper and invalid, Mr. Maitra 
first relied on the second proviso to section 6(1) of the said Act, which 
lays down" ‘that no declaration under the said section shall be made unless 

the compensation to be awarded for such property, is to be paid by a 

Company, or wholly or partly out of public revenue or some fund cont- 
tolled or managed by a lecal authority. Since “Local Authority” has 
not been defined in the said Act, Mr. Maitra further submitted with 
reference to definition in section 3 (31) of the Genera] Clauses Act, which 
aceording to him will have application and which defines “Local Autho- 
rity” and mean a Municipal Committee, District Board, body of Port 
Commissioners or other authority legally entitled to, or entrusted by the 
Government with, the control or management ef a Municipal or Local 
fund, that C.M.D.A. will not come under or within such definition. He of 
course contended that C.M.D.A. may at least be an other authority. 


13. Mr. Maitra first placed section 3 of the said C.M.D.A. Act, 
which deals with establishment of the C.M.D.A. and made particular 
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reference to sub-section (2) thereunder, which is to the following effect :— 

3(1)... ae és si 

3(2)—The Metropolitan Authority shall be a body corporate with 
perpetual succession and a common seal with power, subject to the 
provisions of this Act, to acquire, hold and dispose of property, 
and to contract, and may sue and be sued in its name. 

He then referred to section 4 of the C.M.D.A. Act which deals with the 
composition of the C.M.D.A. and section 7 which deals with funds of the 
said authority and to the following effect : i 

Section 7 : There shall be a Fund for the Metropolitan Authority 
to which shall bé credited -- 

(a) such monies as may be paid to it by the State Government 
under the Taxes on Entry of Geods into Calcutta Metropolitan Area 
Act, 1972. 3 

(b) all monies borrowed by the Metropolitan Authority, 

{c) such other monies as may be paid to the Metropolitan Autho- 
rity by the State Government or any other authority or agency. 

Thereafter, Mr. Maitra made a reference to section 12 of the CM.D.A. 
Act dealing with their power to appoint staff and made particulat reference 
to sub-section (2) thereunder, which is to the following effect : 

12(1) “ds Te = S34 

12(2) Every expenditure incurred by the Metropolitan Authority, 
including the expenditure incurred by it for meeting the salaries 
and allowances of the staff employed by it, shall be defrayed out of 
the Funds of the Metropolitan Authority. 

and also to section 18, which deals with compulsory Acquisition of land 
for C.M.D.A. which is to the following effect : 

Section 18: Any land required by the Metropolitan Authority for 
carrying out its functions under this Act shall be deemed to be needed 
for a public purpose and such land may be acquired by the State 
Government in accordance with any law for the time being in force, 

and submitted that thus C.M.D.A. would not be an authority or the 
authority uuder the proviso to section 6(1) of the said Act, for whom or 
at whose instance the acquisition in the instant ease could be made or 
undertaken. On a reference to the provisions of the said €.M.D.A. Act, 
Mr. Maitra submitted that the declaration under section 6 of the said 
Act was wholly illegal inasmuch as no part of the cost of the aequisition 
is being met by the State Government, which he submitted to bea eondi- 
tion precedent. He thereafter relied on the determination of the Supreme 
Court in the case of (8) Valjibhai Muljibhai Soneji & Anr. v. The State 
of Bombay, AIR 1963 SC 1890 and relied on the observations of the Supr- 
eme Court to the following effect ; . 
“The`proviso to sub-see. (1) of S. 6 precludes the Government 
from making a notification under sub-sec. (1) of S. 6 unless (a) the 
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compensation te-be awarded for such property is to be paid by 2 
company or is to come (b) wholly or partly out of (i) public revenues 
or (ii) some fund controlled or managed by a local authority. Where, 
therefore, a land is being acquired for the benefit of a company and 
the entire compensation is to come out of the funds of the company, 
the terms of the Proviso will be said to have been satisfied. However, 
the acquisition of land will be bad when the provisions of Part VII of 
the Land Acquisition Act, 1894, have not been complied with. 
and wherein Bombay State Transport Corporation has been held ‘not to be 
a “Local Authority”, in terms of section 3(31) of the General Clauses 
Act, and submitted that on such determinations, the C.M.D.A. should not 
also be held to be a “Local Authority”, but the same is a Company and 
as such in the facts of the case, the acquisition should be held to be 
improper. It was also submitted by Mr. Maitra that since C.M.D.A. is 
a Company or has the character of the same or like that, so Part VII of 
the said Act was applicable and those Rules not having been admittedly 
followed or complied with, the acquisition for or at the instance of C.M. 
D.A. should be held to be void. 

14. The General Clauses Act in section 3(31) has defined “Local 
Authority”. The various City Improvement Acts, viz., the Calcutta 
Improvement Act, the Bombay Improvement Act, the Lahore Impro- 
vement Trust Act, the Delhi Improvement Trust Act, contain “Trusts” 
which are “local authorities” within the meaning of the same The case of 
Valjibhai Muljibhai Soneji v. State of Bombay (supra) on which strong 
reliance was placed by Mr. Maitra is distinguishable from the facts of the 
present case. The definition in section 3(31) itself opens with the statement 
that the meanings assigned by it to several terms are to apply unless there 
is anything repugnant in the subject or context. So the definition would 
not apply if it is repugnant to the context or subject. The Bombay Act, 
as involved in the case and as referred to hereinbefore, not having received 
the President’s assent could not prevail against the meaning of the expre- 
ssion-““Local Authority” in section 3(31). But the position is different in 
the case of C.M.D.A. as the C.M.D.A. Act duly got the necessary assent. 

15. The C.M.D.A. Act received the assent on 4th May, 1972 and 
the same was incorporated for making provisions for the establishment ' 
of an Authority for the formatiọn and execution of plans for the develop- 
ment of the Caleutta Metropolitan Area, for the coordination and super- 
vision of the execution of such plans and for matters connected therewith 
or incidental thereto. The C.M.D.A., in view ofits constitution, fune- 
tions, formation, powers and dealings as mentioned in the provisions of 
the said Act read with the tests as laid down by the Supreme Court in 
the case of (9) Sukhdev Singh v. Bhagatram, (1975) 1 SCC 421, has already 
been held in the case of (10) Tushar Kanti Mitra v. State of West Bengal 
& Ors., 1975(2) CLJ 44 to be an authority within the meaning of Article 
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12 of the Constitution of India and cannot be regarded as a private 
employer. In that view of the matter and also in view of the tests re- 
garding “‘Local Authority” as laid down in the case of (11) Bhikari Behura 
v. Sm. Dhanapatie Bentia, AIR 1970 Cal 176 and (12) Patel Premji Jivaeta 
v. State of Gujarat & Ors,, 1971 (3) SCC 815, C.M.D.A. should also be 
held to be a “local authority”, ‘Thus, I hold that the C.M.D.A. is not a 
Company but a “Local Authority” and as such the proviso to section 
6(1) of the said Act, as submitted by Mr. Maitra would not bea bar and 
the acquisition cannot be held to be void, bad or irregular on that ground. 
Under the proviso to section 6(1), the fund out of which the cost of 
acquisition is to be met is the public revenue or some fund under the 
control of a local authority, in case of acquisition for a publie purpose. 
Thus, such a fund must either be a fund belonging to Government 
Treasury or to some other statutory bodies. 


16. The points raised by Mr. Maitra fail, so also the Rule 
and the same is discharged. There will be no order for costs. 


17. Let the Memorandum of Association of the said Association, 


as filed by Mr. Maitra be marked as Ext. A and let the same be kept in 
the record. 


18. In view of the above the application for injunction which was 
directed to be heard along with the Rule is rejected. 


19. Let it further be noted that in terms of the directions as above 
the C.M.D.A. was added by consent of parties to the proceedings. The 
application for such addition is thus allowed. 

P.R. f 


[ CON STITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Shambhu Chandra Ghosh 
s Decision : July 25, 1974 


Mozammal Hossain Petitioner 


Versus 

Union of India & Ors. be a$ Respondents* 

Mohamedan Law—Oral gift of immovable property followed by 
delivery of possession —Title passes to donee—Donee’s title, whether 
affected by subsequent order of vesting by Custodian of Enemy properties. 

‘By a memorandum dated 13.7.68, the petitioner was informed that 
the lands mentioned therein had vested in the Custodian _of Enemy pro- 
perties by virtue of a circular dated 2.5.68. The petitioner challenged 
the order of vesting in his writ petitions. 

HELD: The petitioner has proved that he was the owner of the 

*Civil Rule no. 158(w) of 1971, 
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16 annas share in the lands mentioned in the said Memorandum by virtue of 
an oral gift. Under the Mahemedan Law, an oral gift complied with delivery 
of possession passes title to the donee even of immovable properties. The gift 
having been made long prior to the date of the impugned circular issued by 
the Custodian of Enemy Properties would not be affected by the said circu- 
lar. No part of the disputed lands which belonged to the petitioner who is 
an Indian National could vest in the Custodian under the provisions of the 
Enemy Properties Act. 

J. Islam es a ... for the petitioner 
No one appeared Ry wee for the respondents 
The judgment of the Court was as follows :— 

In this application the petitioner prays for the issue of a Writ in 
the nature of mandamus commanding the respondents for the cancella- 
tion of the impugned order as contained in two momoranda “bearing 
Nos. 1612/13 EA.(R) dated July 13, 1968, and 451/EA. (R) dated 
March 30, 1970, of the J.L.R.O. Rampurhat, Birbhum. The petitioner 
also prays for the issue of the Writ in the nature of Certiorari for 
quashing the said impugned memoranda as well as other orders for 
proceedings taken in pursuance thereof 

2. The petitioner’s case in the instant petition is as follows :— 

The petitioner is a citizen of India and resides at village Binode- 
pur, P. S. Rampurhat, District Birbhum. By the said impugned memo- 
randa the petitioner was informed that the lands mentioned in the 
memorandum dated July 13, 1968, had vested in the Custodian of enemy 
property by virtue of his circular bearing No. 48 (Gen) Pak dated 2.5.68 
By the memorandum dated March 30, 1970, the petitioner was directed 
to submit the accounts to the office of the J.L.R.O., L. R. Circle Office, 
Rampurhat, of the rents, issues and profits of the said lands mentioned 
in the memorandum dated 13.7.68 as he had been enjoying the same. 
notwithstanding the fact that the same had become’ vested in Custodian of 
enemy properties. The petitioner has stated in the petition, that 2.28 
acres of land has been recorded jointly in the revisional record of rights 
in the name of the petitioner and one Abdul Azim and as such Abdul 
Azim was never in any event the sole and absolute owner of the said 2.28 
acres of land. The said properties aceording to the petitioner never 
vested in the Custodian of Enemy properties in India. The said lands 
according to the petitioner belonged eriginally to the petitioner and the 
father of Abdul Azim in equal shares. Mozzamel Hossain, the father of 
Abdul Azim made an oral gift of the said land in favour of the petitioner 
in Mareh, 1963 in the presence of Abdul Halim, Abswer Ali, son of 
Azizar Rahaman and Abdul Hamid, son of Bazlar Rahaman of Binedepur, 
p.S. Rampurhat, District-Birbhum and made over possession of the same 
to the petitioner. Since then the petitioner has been enjoying the said 
land as the sole and absolute owner thereof. 
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3. The avertments made in the petition by petitioner have not been 
denied by any of the respondents. In fact no cause has been shown aga- 
inst the rule Nisi or against the grounds of the rule Nisi being the petition 


filed herein. In the premises the facts stated in the petition stand uncon- 
tradicted and proved. 


4. By reason of the premises I am constrained to come to the 
finding that the petitioner has proved in the instant petition that he has 
been the owner of the 16 annas share in the lands mentioned in memo- 
randum dated 13th July, 1968 by virtue of the oral gift as mentioned 
in paragraph 5 of the petition. The oral gift coupled with delivery of 
possession under the Mohamedan Law passes title to the donee even of 
immovable Properties. The gift having been made long prior to the 
alleged date of the circular issued by the Custodian of enemy properties in 
1968 could not be affected by the said circular. No part of the said lands 
which belonged to the petitioner who is an Indian National could vest in 
the Custodian under the provisions of Enemy Properties Act. 

5. In the premises this application must succeed. The Rule nisi is 


made absolute. There shall be no order as to costs. 
P. R. 


ee ee 


[ CRIMINAL REVISIONAL JURISDICTION ] 
Before Mr. Justice Anil Kumar Sen 
Decision : April 28, 1977 
Kali Sankar Chatterjee isi See Petitioner 


Versus 

Sarat Chandra Dey & Anr. = ia Opposite Parties* 

Indian Penal Code (Act 45 of 1860) Secs. 191, 193 & 199—Offences 
under — Ingredients—Meng rea—What Constitutes such an offence— False 
statements in verified application— Procedure for Proving such an offence. 

Civil Procedure Code (Act 5 of 1908) Or. 39 rule 2(3) & Seo. 151— 
Verified application complaining breach of injunction order— Preliminary 
Enquiry made—Statement in application was made falsely—Direction 
given to lodge complaint u/s. 195, Cr. P. Code. 


This is a short revision raising a single question—does a person 
commit any offence punishable either under section 193 or 199 of the 
Indian Penal Code when he makes a false statement in a verified pleading. 
A bare perusal of section 193 of the Code makes it clear that the giving 
of false evidence by itself would not be punishable unless such false evi- 
dence is given intentionally. Similarly under section 199 of the Code, 
the making of a false statement in a declaration which is by law receivable 
as evidence would not by itself be punishable under section 199 unless 

*Criminal Revision Case no, 1141 of 1976 
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when making such a false statement the maker either knows or believes 
the same to be false or does not believe the same to be true. Mens rea 
to the extent as aforesaid is an ingredient of the offence punishable under 
either of the aforesaid sections. 


In the present case this aspect of the matter has not been gone into 
since the learned Magistrate has not entered into the merits nor has he 
taken evidence. He, on the other hand, has proceeded on a broad proposi- 
tion that irrespective of whether mens rea is there or not the making of 
such a false statement in a verified pleading would not constitute an offence 
either under section 193 or under section 199 of the Code. It is the 
correctness of such proposition of law as enunciated by the learned 
Magistrate which falls for determination in this Rule. 


HELD: Such proposition of law is too wide and cannot be said to 
be correct. 


Section 191 of the Code defines what constitutes the offence of giving 
false evidence. And whoever commits such an offence is ‘punishable under 
section 193. In the present case the accused opposite party made an appli, 
cation under Order 39 rule 2(3) of the Code of Civil Procedure before the 
District Judge inviting him to determine judicially whether the person com- 
plained against had violated a previous order of injunction so that he should 
be subjected to such penalty as prescribed. Such an application under Rule 
16 of the Civil Rules and Orders was required to be verified in the manner 
prescribed by Order 6 rule 15 of the Code of Civil Procedure which provi- 
sion is otherwise applicable to plaints and written statements. Rule 15 of 
Order 6 being applicable it is evident that the accused opposite party who 
was applicant would be bound to state the facts truthfully in the verification 
appended to the application. Such being the legal obligation, if he had 
made a false statement in such a verification he would commit an offence 
within the meaning of Sec. 191 of the Indian Penal Code as soon as it is 
proved that in making such a false statement he knew or believed the same 
to be false or did not believe the same to be true. Sections 191 and 193 are 
thus squarely attracted and it is difficult to accept a wide proposition of law 
as enunciated by the Magistrate that the making of a statement though false 
in the verified pleading would never constitute an offence under section 193 
of the Indian Penal Code. It is true that under section 199, whoever makes 
a false statement ina declaration whichis by law receivable as evidence 
knowing the same to be false he incurs the liability under section 199. But 
in order to constitute an offence under this section, the statement must be 
made in a declaration which must be receivable as evidence. Now, there 
cannot be any dispute that the statement made in the verified pleadings do 
not constitute evidence and are not receivable as such. In order to obtain 
an order or a decree on the basis thereof the petitioner or ihe plaintiff is 
required to adduce requisite evidence and prove his claim on evidence. That 
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being so, the making of a false statement in a verified pleading would not 
constitute an offence under section 199 of the Indian Penal Code. 

Thus, the learned Chief Judicial Magistrate went wrong in discharging 
the accused opposite party-under section 245 of the Code of Criminal Pro- 
cedure 1973 without going into the merits Solely on the view that the charge 
itself is groundless. 

The case is, therefore, remanded for trial in accordance wtih law. 

Cases referred to : : 

(1) Rash Behary Ray v. Emperor, AIR 1930 Cal 639 
(2) Trailokya Nath Banerjee y. Radharanjan, 25 CWN 886 
(3) Emperor v. Padam Singh, ATR 1930 All 490 


Mukti Prasanna Mukherjee abe Jet .. for the Petitioner 
S. S. Pal vee fis te aes see Jor the State 
Amarendra Kumar Pal wa .. Jor the accused O.P., 


The judgment of the Court was as follows :— 

In this Rule the petitioner challenges the validity of an order dated 
May 4, 1976, passed by the Chief Judicial Magistrate, Howrah, whereby 
the learned Magistrate discharged the sole accused under section 245(2) 
of the Code of Criminal Procedure holding the charge to be absolutely 
gfoundless. It would be necessary to refer to certain facts in the back- 
ground to appreciate the dispute now raised brfore this court and the 
challenge thrown to the validity of the impugned order. 

2. On May 4, 1972, the accused opposite party, Sarat Chandra Dey 
filed a verified application before the learned District Judge, Howrah, in 
Miscellaneous Appeal No. 22/72 under Order 39 Rule 2(3) of the Code 
of Civil Procedure read with section 151 thereof alleging therein that 
one Kali Sankar Chatterjee had, in disobedience of an order of injunction 
earlier passed by that Court, removed the fencing on the suit land on 
April 28, 1972 at 9 a.m. along with a large number of goondas. It was 
claimed by Kali Sankar Chatterjee that such a statement was maliciously 
false and contrary to Sarat Chandra Dey’s own statement made in a 
previous petition dated March 12, 1973 filed in Miscellaneous Case No. 
10/73 wherein he had clearly acknowledged that he himself had removed 
the fencing from the suit land. On an application made by the said Kali 
Sankar Chatterjee the learned District Judge held a preliminary enquiry 
under seciton 476 of the Code of Criminal Procedure‘and on such enquiry 
the learned District Judge came to the conclusion that the verified state- 
ment made by the said Sarat Chandra Dey before him on May 4,1972, was 
a false statement and false to the knowledge of the maker. He, therefore, 
directed a complaint to be lodged as against Sarat Chandra Dey for such 
an offence being committed. 

3. Accordingly, the learned District Judge lodged a complaint 
under section 195 of the Code of Criminal Procedure in the Court of the 
Chief Judicial. Magistrate on May 28, 1975. The learned Chief Judicial 
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Magistrate took cognizance on consideration of the complaint so lodged 
under seetions 199/200 of the Indian Penal Code and issued summons on 
the accused opposite party, Sarat Chandra Dey. The accused Sarat 
Chandra Dey appeared and was released on bail. The case was adjour- 
ned for taking of evidence and the records of the miscellaneous case 
were called for. At that stage without, however, taking any evidence 
the successor in office of the Chief Judicial Magistrate passed the impugned 
order discharging the accused under section 245(2) of the new Cede of 
Criminal Procedure on the ground that on the petition of complaint itself 
the charge is absolutely groundless. The learned Chief Judicial Magistrate 
in passing the aforesaid order of discharge took the view that the state- 
ments though false made in verified pleadings do not constitute an offence 
under sections 193, 199 or 200 of the Indian Penal Code or under the allied 
provisions of the said Code. According to him, such statements were not 
made on oath and they were not declarations within the meaning of 
sections 199 and 200 of the Indian Penal Code and would not be equival- 
ent to evidence on oath as in the case of an affidavit. In this view the 
learned Magistrate came to the conclusion that on the facts set out’ in 
the petition of complaint no case of any offence can be said to have been 
made out and since the complaint itself discloses no offence the charge 
must be held to be groundless. Thus, though the learned Magistrate did 
not enter into the merits and did not allow any evidence to be led in sup- 
port of the charge levelled in the petition of complaint he came to 
the conclusion, more as a principle of law that a statement even if 
false when made in a verified pleading would not constitute any offence 
under sections 193, 199 and 200 of the Indian Penal Code or under the 
allied provisions of the said Code. Feeling aggrieved by.this order Kali 
Sankar Chatterjee, the complainant has now moved this Court with the 
above revisional application disputing the correctness of the view taken by 
the learned Magistrate and consequently the valdity of the order made 
thereon. i 


4. Mr. Mukherjes, learned Advocate appearing on behalf of the 
petitioner, has contended that there is some difference between an 
offence under section 199 of the Indian Penal Code and section 193 there- 
of so that even if the offence alleged does not constitute an offence under 
section 199, it does not follow as a necessary corollary that there could be 
no offence made out under section 193 of the Indian Penal Code. He 
has pointed out that the learned Magistrate has failed to note the distinc- 
tion between the offenees contemplated by sections 193 and 199 of the 
Indian Penal Code and in that view having come to the conclusion that 
the impugned statement does not constitute a declaration within the mea- 
ning of section 199 of the Indian Penal Code, the learned Magistrate 
made an erroneous deduction that no offence under section 193 of the 
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said Code can either be said to have been made out. It has been strongly 
contended by Mr. Mukherjee that when the accused opposite party filed 
an application under Order 39 Rule 2(3) of the Code of Civil Procedure 
he really invited the Court to take action for disobedience of the Court’s 
order and impose a penalty. Such an application was required under 
the law to be verified and the accused opposite party did verify the state- 
ment made in the said application but made false allegations therein kno- 
wing them to be false only for the purpose of inducing the Court to take 
penal action against the complainant. Making of sucha statement ina 
verified application would constitute, according to My. Mukherjee, an 
offence of giving false evidence within the meaning of section 191 of the 
Indian Penal Code punishable as such under section 192 of the Indian 
Penal Code. Mr. Mukherjze has strongly disputed the correctness of such a 
broad view taken by the learned Magistrate that a statement though false 
made ina verified pleading would never constitute an offence of giving 
false evidence punishable under section 193 of the Indian Penal Code. Al- 
ternatively, Mr Mukherjee has contended that in any event such “a state- 
ment would constitute an offence of giving false information which the 
accused knows or believes to be false to a publio servant to use his 
*lawful power to the injury of another person punishable under section 
182 of the Indian Penal Code. In fairness, however, Mr. Mukherjee 
has conseded that there is an element of doubt as to whether the alleged 
false statement made by the accused opposite party in his verified appli- 
cation would constitute any offence under section 199 of the Indian Penal 
Code. 

5. Mr. Amarendra Kumar Pal, learned Advocate on the other 
‘hand appearing on behalf of the accused opposite party, has supported 
the order as passed by the learned Chief Judicial Magistrate. It has been 
contended by Mr. Pal that a statement though false when made in a 
verified pleading would not constitute any offence either under section 
193 or under section 199 of the Indian Penal Code. According to Mr. 
Pal, parties to a litigation should be free to make such pleading as may 
be found necessary and when such pleading by itself does not constitute 
any evidence, falsity of any statement made in such pleading though 
verified would not render the person making the statement liable fur 
prosecution either under section 193 of the Indian Penal Code or under 
section 199 thereof. It has been pointed out by Mr. Pal that the view 
which the learned Magistrate has taken is based on a Bench decision 
of this Court in the case of (1) Rash Behary Ray & Orthers v. Emperor, 
AIR 1930 Cal 639 and as such it cannot be said that the lear: ed Magis- 
trate was in any way wrong in arriving at his conclusion that the petition 
of complaint discloses no offence. 

6. Mr. S.S. Pal, learned Advocate appearing on behalf of the 
State, however, does not support the order or the view taken by the 
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learned Chief Judicial Magistrate in the present case. 

7. On the rival contentions thus put forward before me a short 
but an important question of law arises for my consideration. That 
question is—does a person commit any offence punishable either under 
section 193 or 199 of the Indian Penal Code when he makes a false state- 
ment in a verified pleading. It should be noted that under section 193 
of the Indian ‘Penal Code giving of false evidence by itself would not 
be punishable unless such false evidence is given intentionally. Similarly 
under section 199 of the Indian Penal Code making ofa false statement 
in a declaration which is by law receivable as evidence would not by 
itself be punishable under section 199 unless when making such a false 
statement the maker either knows or believes the same to be false or does 
not believe the same to be true. Mens rea to the extent as aforesaid 
is an ingredient of the offence punishable under either of the aforesaid 
two provisions of the Indian Penal Code. In the present case this aspect 
has not been gone into since the learned Magistrate has not entered into 
the merits nor taken any evidence. He, on the other hand, proceeds on 
a proposition that irrespective of whether mens rea is there or not making 
of such a false statement in a verified pleading would not constitute any 
offence either under section 193 of the Indian Penal Code or under 
section 199 thereof. It is the correctness of such a proposition of law 
as enunciated by the learned Magistrate which falls for determination 
by me in this Rule. Iam afraid that the proposition of law as enun- 
ciated by the learned Magistrate is too wide and cannot be said to be 
correct 5 

8. Section 191 defines what constitutes the offence of giving false 
evidence. Excluding the two exceptions which are not relevant for our 
present purpose section 191 provides “whoever being legally bound by 
an oath or by an express provision of law to state the truth, or being 
bound by law to make a declaration upon any subject, makes any state- 
ment which is false, and which he either knows or believes to be false 
or does not believe to be true, is said to give false evidence.” There is 
no dispute that whoever commits such an offence is punishable under 
section 193 of the Indian Penal Code. In the present case the accused 
Opposite party made an application under Order 39 Rule 2(3) of the 
Code of Civil Procedure before the learned District Judge inviting the 
learned District Judge to determine judicially whether the person com- 
plained against had violated any order of injunction so that he should 
be subjected to such penalty as prescribed by the said provision. Such 
an application under Rule 16 of the Civil Rules and Orders framed by 
this Court under the provision of the Code of Civil Procedure was re- 
quired to be verified in the manner prescribed by Order 6 Rule 15 of the 
Code of Civil Procedure which provision is otherwise applicable to plaints 
and written statements. Order 6. Rule 15 being applicable it is quite 
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evident that the accused opposite party who was the applicant was bound 
Dy the express provisions thereof to state the facts truthfully in the veri- 
fication appended to the said application. Such being his legal obligation 
if he had made a false statement in such verification he undobtedly 
‘commits an offence within the meaning of section 191 of the Indian Penal 
‘Code as soon as it is proved that in making such a false statement he 
knew or believed the same to be false or did not believe the same to be 
true. Sections 191 and 193 of the Indian Penal Code are thus squarely 
attracted and it is difficult to accept a wide proposition of law as enun- 
ciated by the learned Magistrate that making of a statement though false 
in Verified pleading would never constitute an offence under section 193 
of the Indian Penal Code. 


9. The learned Magistrate no doubt relies ona Bench decision of 
this Court in Rash Behary Ray and Others v. Emperor, (supra) but in my 
view the said decision does not support such a wide proposition as sought 
to be enunciated by the learned Magistrate. In that case the petitioner 
was being prosecuted under section 193 of the Indian Penal Code not 

efor making any statement which was not true in his written statement 
but for an omission on his part to say something whieh the learned Judge, 
by reason of the terms of Order 8 Rule 2 of the Code of Civil Procedure, 
thought that he ought to have stated in the written statement. It was 
observed no doubt by this Court that “It is perhaps a little unfortunate 
that by reason of the provisions of the Code pleadings, such as written 
statements, have to be verified because in many cases persons in verifying 
their pleadings defendants their written statements or plaintiffs their 
plaints, are often found to say something which is not strictly true; for 
example, a defendant may deny the making of a contract or deny that 
a certain transaction took place, in order to force the plaintiff to give 
evidence and he subjected to cross-examination in the matter or to put 
the matters raised in issue. But Ido not think. that he Tenders himself - 
liable for prosecution for perjury for making false statement”. In spite 
of a little ambiguity in the observation as aforesaid, read in the context 
this observation cannot in my view be read to Support a wide proposition 
that statements even though false and falsely made to the knowledge of 
the person making the same in a verified pleading would not constitute 
any offence within the meaning of section 191 of the Indian Penal Code. 
This decision only lays down that the Court must be very cautious in its 
approach in prosecuting a person for making any statement claimed to 
be false in his pleading so that the parties right to plead freely is not 
curtailed and he can take appropriate pleading throwing the burden on 
the opponent to prove the case to the contrary. A view of the nature 
taken by the learned Magistrate would, in my view, frustrate the object 
behind the provisions under Chapter XI of the Indian Penal Code and 
more particularly seclion 191 thereof which was meant to avoid the courts 
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being deceived or misled by dishonest litigants through maliciously false 
pleadings. 

10. That the decision relied on by the learned Magistrate cannot 
go to support the wide proposition of law enunciated by the learned 
Megistrate would be made clear if we refzr to another Bench decision of 
this Court in the case of (2) Trailokya Nath Banerjee v. Radharanjan alias 
Bonomali Bhattacharji, 25 CWN 886. In that case the defendant filed a 
verified written statement in which he denied having executed a certain 
hand note. Such a statement having been found to be false he was 
being proszcuted under section 199 of the Indian Penal Code. In conside- 
Ting the legality or otherwise of such a prosecution it was held that 
though making of such a statement would not constitute of an offence 
under section 199 of the Indian Penal Code but it would constitute an 
offeice punishable under section 193 of the Indian Penal Code. It was 
observed as follows :~It was argued before us that this section can have 
no application to the facts alleged. That is principally correct. But when 
reference is made to section 191 it will be seen that though section 199 
may not be applicable section 193 will clearly apply.” Mr. Mukherjee has 
rightly drawn my attention to a number of decisions’ taking the same view 
in other High Courts. Reference to all of them is not considered 
necessary by me. In the case of (3) Emperor v. Padam Singh, AIR 1930 
All 490 a question of law raised in the same manner as now before me was 
considered in Division Bench decision of the Allahabad High Court and 
it was held that since under Order 6 Rule 15 of the Code of Civil Proce- 
dure there is an express provision of law requiring the defendants to 
confirm the truth of the statement made by him in the preceding clauses 
of his written statements, if he does so knowing that verification is false. 
he is declared by legislature in section 191 as giving false evidence there- 
by making him liable under section 193. On this view Iam unable to 
accept the conclusion of the learned Magistrate that the-petition of com- 
plaint in the present oase discloses no offence. At least an offence under 
section 193 of the Indian Penal Code has been made out and it is necessary 
that the trial should proceed to find out how far the accused opposite 
party can be said to have committed such an offence with reference to its 
ingredients. 

11. I, however, agree with the learned Magistrate that on the peti- 
tion of complaint no offence under section 199 of the Indian Penal Code 
can be said to have been made out. Under section 199 whoever makes 
a false statement in a declaration which is by law receivable as evidence 
knowing the same to be false he incurs liability under section 199. But 
in order to constitute an offence under this provision the statement must 
be made ina declaration which must be receivable as evidence. There 
can be no dispute that the statements made in the verified pleadings do 
not constitute evidence and are not receivable as such. In order to obtain 
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an order or a decree on the basis thereof the petitioner or the plaintiff is 
required to adduce evidence and prove the claim on evidence. Such 
being the position, making of a false statement in a verified pleading 
would not constitute an offence under section 199 and such was also the 
view expresed by the Division Bench of this Court in the case of Trailokya 
Nath Banerjee v. Radharanjan alias Bonomali Bhattacharji, referred to here- 
inbefore. 

12. On the conclusions as above, I must hold that the learned 
Chief Judicial Magistrate, Howrah, went wrong in discharging the accused 
Opposite party under section 245 of the new Code of Criminal Procedure 
without going into the merits solely on the view that the charge itself is 
groundless. The said order is, therefore, set aside and the case is rema- 
nded to the learned Chief Judicial Magistrate, Howrah for trial in accor- 
dance with law. 


13. The Rule is made absolute. 


S. P. T. 
LJ 
[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Salil Kumar Datta 
Decision: May 13, 1977 
Chhagan Lall Daga & Ors. a a ats . Petitioners 
Versus 
Sm. Tripti Das & Anr. vee e.” «ee Opposite Parties* 


Caleutta Thika Tenancy Act (W. B. Act Il of 1949), Sec. 9— Aban- 
donment of holding — Transferability of interest of Thika tenant in holding 
—Right of assignee to resist application of landlord under sec, 9, 


The point of controversy in this revision is about the transferability 
of the interest of the thika tenant is his holding. 

The Calcutta Thika Tenancy Act 1949 is an Act providing for better 
provisions relating to the law of landlord and tenant ‘in respect of thika 
tenancies in Calcutta and Howrah. The said Act was brought into exis- 
tance 'in the context of steady evictions of the Bustee-tenants of Calcutta 
on accouut of heavy pressure of population, leading to great missery 
and hardship to the tenants. First an Ordinance was promulgated in 1948 
which was replaced by the Calcutta Thika Tenancy Act 1949. The pro- 
visions of these enactments were primarily intended to restrict the land- 
lords’ right to evict the Thika tenant which so long was governed by 
the Transfer of Property Act, as also by the terms of lease between the 
parties, if any. A more onerous procedure has been laid down for 
eviction of thika tenants confering tights on them to receive compensa- 
tion for the structures raised by them and the eviction of thika tenants 
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has also been restricted to specific grounds. There are also provisions 
relating to rent, its deposit and enhancement within limits on specific 
grounds. Even so it can not be said or claimed that the Act is a complete 
or exhaustive code governing the relationship of landlords and thika 
tenants in all respects. 


HELD: In respect of matters for which no specific provision has 
been made, nor is there any prohibition in the Calcutta Thika Tenancy 
Act, the relationship of landlord and tenant would be governed by the pro- 
visions of the Transfer of Property Act Section 108(j) of the Transfer 
of Property Act gives the lessee a right to transfer his interest 
absolutely in the absence of any contract or local usage to the contrary. 
The definition of “thika tenant” or any provision under the Calcutta 
Thika Tenancy Act does not provide that the interest of the thika tenant 
will not be transferable nor is there any local usage prohibiting such transfer. 
Specific provision has been made in section 2(5) in respect .of devolu- 
tion of such interest by inheritance, as was also provided in section IT since 
omitted as redundant but so far as the transferability of the holding by the 
-thika tenant is concerned, there is no prohibition, express or implied. The 
doctrine of privity of estate has been applied in India and an absolufe 
assignee is liable by privity of estate to the lessor for rent and all other 
covenants renning with the land. Subject to such liability, the assignee 
on a valid transfer of the interest of a thika tenant in respect of his 
holding, himself become the thika tenant under the landlords under the 
same terms and conditions of the tenancy subject to all the rights and 
liabilities attached to such tenancy in law and under the contract wherever 
operative. 

Accordingly it appears that the interest of the thika tenant in 
respect of his holding is transferable and the assignee is entitled to resist 
an application under section 9 of the Calcutta Thika Tenancy Act 1949. 
Amarendra Nath Gupta and Sumit Ghosh ais ... Jor the Petitioners 
Mahendra Nath Ghosal ies oe as ... for the Opposite Parties 

The judgment of the Court was as follows :— 


A short but interesting point of law is involved in this Rule. The 
point of law for determination is whether the interest of a thika tenant in 
his holding is transferable. 


2. Admittedly the opposite party No.1, Tripti Rani Das was a 
thinka tenant in respeet of the disputed holding, being 3 cottahs 8 chataks 
of land, being holding No. 31, Bhairab Ghatak Lane, Salkia, P.S. Mali- 
panchghara, Howrah ata monthly rent of Rs. 3.97 p. The petitioners 
filed an application under section 9 of the Calcutta Thika Tenancy Act, 
1949 on March 25, 1971 before the learned Munsif, Fifth Court, Howrah 
as the Thika Controller, alleging that the said opposite party had aban- 
doned the holding for over two months without any notice to the landlords 
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and without arranging for payment of rent as it fell due from Baisakh 
1377 B.S. The landlords also filed notices in the prescribed forms in the 
said court stating that they had treated the holding as abandoned and 
intended to enter on it. Notice was accordingly issued on the opposite 
party No. 1 the Thika tenant, who however did not enter appearance. On 
April 20, 1971 one Sm. Radharani Ghosh filed an application for adding 
her as a party to the proceeding on the basis of her acquisition of the 
interest of thika tenant with structures thereon by registered kobala dated 
December 16, 1970. The learned Munsif allowed the application adding 
the opposite party-No. 2 as a party to the said proceeding. 

3. Thereafter ona trial on evidence the leraned Munsif found 
that the opposite party No. 2 was in possession of the property on the basis 
of her purchase as ‘aforesaid. There was accordingly, it was held, no 
question of abandonment of the holding and the opposite party No. 2 
became the thika tenant under the landlords in place of the opposite 
party No.1. The opposite party No. 2 was further directed to pay the 
arrears within a month from September 30, 1972, the date of the order 
and the landlords’ petition was accordingly dismissed. 

° 4. Onappeal by the landlords it was held that the opposite party 
No. 2 in view of Rule 12 of the Calcutta Thika Tenancy Rules and . 
Order | Rule 10 of the Code of Civil Procedure was rightly added asa 
party to the proceeding. Further in view of the definition of Thika tenant 
under section 2(5) of the Act, the opposite party No. 2 became a thika 
tenant under the landlords. The findings of the learned Munsif as the 
thika Controller was affirmed. As there was no dispute that arrears of 
rent as directed had been duly deposited the appeal was dismissed by the 
learned Subordinate Judge, Second Court, Howrah. The present Rule 
is directed against the above order. 

5. As already indicated the point in controversy is about the 
transferability of the interest of thika tenant in his holding. The Calcutta 
Thika Tenancy Act, 1949 is an Act providing for better provision relating 
to the law of landlord and tenant in respect of thika tenancies in Calcutta 
and Howrah. The Act was brought into existence in the context of a 
steady eviction of the bustee tenants of Calcutta on account of heavy 
pressure of population, leading to great misery and hardship to the tenants. 
The Government was forced to promulgate the Calcutta Thika Tenancy 
Ordinance, 1948 which was replaced, on its ceasing to operate, by the 
Caleutta Thika Tenancy Act, 1949. 

6. The provisions of these enactments were primarily intended to 
restrict the landlord’s right to evict the thika tenant, which so long was 
governed by the Transfer of Property Act, 1882 as also by the terms of 
lease between the parties, if any. A morte onerous procedure has been 
laid down for eviction of thika tenants conferring rights on them to receive 
compensation for the structures constructed by them and the eviction of 
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thika tenants has also been restricted to specific grounds. There are also 
provisions relating rent, its deposit and enhancement within limits on 
specific grounds. Even so, it cannot be said nor claimed that the Act 
is an complete or exhaustive code governing the relationship of landlords 
and thika tenants in all aspets. 

7. Itis accerdingly obvious that in respect of matters for which 
no specific provision is made, nor is there any prohibition in the special 
Act under our consideration, the relationship of landlord and tenant will 
be governed by the provisions of the Transfer of Property Act, 1882. 
This Act of 1882 under provisions of section 108 in clause (j) gives the 
lessee a right to transfer his interest absolutely in absence of any contract 
or local usage to the contrary. The definition of “thika tenants” or any 
provision under the Calcutta Thika Tenancy Act does not provide that 
the interest of the thika tenancy will not be transferable nor is there any 
local usage prohibiting such transfer. It makes specific provision in 
section 2(5) in respect of devolution of such interest by inheritance, as 
was also provided in section 11 since omitted as redundant but so far 
as the transferability of the holding by the thika tenant is concerned, 
there is no prohibition express or implied. The doctrine of privity of, 
estate has been applied in India and an absolute assignee is liable by 
„privity of estate to the lessor for rent and on all convenants running with 
the land. Subject to such liability, the assignee on a valid transfer of 
the interest of the thika tenant in respect of his holding, himself become 
the chika tenant under the landlords under the same terms and conditions 
of tenancy subject to all the rights and liabilities attached to sueh tenancy 
in law and under contract wherever operative. Accordingly, it appears 
that the interest of the thika tenant in respect of his holding is transfera- 
ble and the assignee is entitled to resist an application under section 9 
of the Act. 


8. In view of the above findings, the Rule is discharged without 
any order as to costs in the circumstances. 


S.P.M. 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Nirmal Chandra Mukherji and Mr. Justice 
Bankim Chandra Ray 
Decision: May 9, 1977 
District Manager (South), Food Corpn. of India ...Petitioner (appellant) 
Versus 
Kanailal Sikdar & Ors. age o 28% - Opposite Parties (Respts)* 
Arbitration Act (10 of 1940), Secs, 8(2), 16, 17, 30, 39— Application 
*Re: Application for stay in F.M.A.T. 533 of 1977 
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for remetting award fer reconsideration by arbitrator and for inclusion of 
additional claim— Order rejecting such application is order under sec. 16 
— Whether appeal lies against such order. 


In a miscellaneous case arising out of an application under section 
8(2) of the Arbitration Act 1940 made before the Subordinate Judge, 
7th Court, Alipore, an arbitrator was appointed to settle the disputes 
of the parties. The arbitrator made an award and filed the samein court. 
The opposite party no. 1 madean application before the lower court 
for remitting the award to the arbitrator for reconsideration inasmuch 
as the award was incapable of execution due to some mistakes appear- 
ing on the face of the award and for passing a fresh award. The petitioner 
also made an application for inclusion of certain other claim. The learned 
Subordinate Judge remitted the award to the arbitrator for reconsi- 
deration with a direction to submit a fresh award thereafter. When the 
matter was taken up for reconsideration by the arbitrator, the petitioner 
prayed for inclusion of the certain other claims and also for liberty to 
adduce fresh evidence to prove the claims on the ground that the original 
powers of the arbitrator had been restored. This plea was rejected by the 
arbitrator. Be that as it may, the arbitrator made a fresh award and filed 
the same in the court below. The petitioner thereafter filed an appli- 
cation in court praying for remetting the fresh award for reconsidera- 
tion by the arbitrator regarding the further claims. On that applica- 
tion of the petitioner, the court below held that there was no ground to 
remit the award for arbitrator’s reconsideration of the petitioner’s 
further claim and accordingly the petitioners’ application was rejected. 
The award as submitted by the arbitrator was accepted and a direction 
was given to draw up a decree in terms of the award, Being aggrieved, 
the petitioner preferred an appeal to the High Court and also filed an 
application for stay of further proceedings in the money execution case 
arising out of the decree on award. The said application for stay came up 
for hearing and this court— 


HELD: The impugned order rejecting the petition for remitting 
the award to the arbitrator was an order made under section 16 of the 
Arbitration Act and as such no appeal would lie against such an order either 
under section 17 or under section 39 of the Act. The application Jor remitting 
the award cannot be treated as an application under section 30 of the Act for 
Setting aside the award on the ground that the Arbitrator had misconducted 
himself in making the award and as such the impugned order was not 
an appealable order under the provisions of the Arbitration Act. Accordingly 
the application for stay is rejected. As the connected appeal is also not 
maintainable, the same is also dismissed. 

Cases referred to :— 


(1) Hind Constructions Ltd. v. Dwarik Nath Sen, AIR 1952 Cal 289 


‘ 
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(2) Bholanath Chatterjee v. Chandra Sekhar Bhattacherjee, ‘AIR 1950 
Cal 53 
(3) Madan Lal y. Sundar Lal, AIR 1967 SC 1233 


- Saktinath Mukherji and Madhusudan Banerjee  ... for the Petitioner 


Kanan Kumar Ghose = Tis s .. for the Opposite party 
The judgment of the Court was as follows :— 


Ray J.: This is an application for an order for stay of alt 
further proceedings in Money Execution Case No. 2 of 1977 pending in . 
the court of Subordinate Judge, 7th Court, Alipore till the disposal 
of the appeal, being F.M A.T. No. 533 of 1977. 

2. The opposite party no. I made an application under Section’ 
8(2) of the Arbitration Act. 1940 (Act X of 1940) for appointment of 
an arbitrator before the Subordinate Judge, 7th Court, Alipote. This 
was registered as Misc. Case No. 58 of 1974. The Subordinate Judge | 
by order. no. 29 dated 8.1.76 appointed Sri, S. N: Ganguli, Deputy 
Manager (Enquiry), Legal Cell of Food Corporation as Arbitrator for 
adjudication of the disputes, claims and differences between the parties 
arising out of the contract entered into between the opposite party no- 
1 and the District Manager, Food Corporation of India, 24 Parganas. 
The Arbitrator issued notices to the parties directing them to file their 
respective claims. The petitioner on April, 1976, filed a petition praying 
for amendment of the statement of claims filed by him by including two 
sums amounting to Rs. 5,55 620.99 paise and Rs. 25,909.30 paise repre- 
senting claims for shortage and transport charges respectively. This peti- ` 
tion ‘was rejected on April 19, 1976. On May 19. 1976, the Arbitrator 
published his award and submitted the same before the court. 

3. The petitioner on June 18, 1976, made an application before the 
Subordinate Judge, 7th Court, Alipore praying for remitting the award to 
the Arbitrator for reconsideration of the claim of Rs. 5,55,620.90 paise 
on aécount of shortages The opposite party no. 1 also made an applica- 
tion for remitting the award to the Arbitrator for reconsideration as the 
award was indefinite and incapable of execution. These applications were 
disposed of by the Subordinate Judge who by order No. 39 dated 10th 
July, 1976, remitted the award for reconsideration. 

4. The petitioner, thereafter, on 19th May, 1976, filed an applica- 
tion before the Arbitrator for considering the claim regarding shortage of 
foodgrains for Rs. 5,55,620.99 paise against the opposite party no. 1, the 
storing agent. The Arbitrator rejected the claim of the petitioner with- 
out considering the same and made a fresh award. This award was filed 
by the Arbitrator before the court on 23rd August, 1976. The petitioner 
then made an application before the court praying for remitting the 
award to the Arbitrator for reconsideration of the claim made by the 
petitioner. 
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3. On November 19, 1976, the Subordinate Judge, 7th Court, Ali- 
pore, passed order no. 46 holding that there was no cause for remittit g 
the award any further for reconsideration to the Arbitrator and accepted 
the award and directed the passing of a decree in terms of the award. 

6. Against this order an appeal, being F M.A. T. No. 533 of 77 has 
been preferred and this application for stay of further proceeding of the 
Money Execution Case No. 2 of 77 has been made. 

7. An affidavit-in-opposition has been filed on behalf of the 
Opposite party no. 1. In paragraph 17 of the said  affidavit-in- 
Opposition it has been stated that the petitioner filed his claim in pure 
suance of the notice of the Arbitrator and subsequently his statements 
of claim was amended by order dated 16.2.76. In paragraph 19 of the 
Opposition it has been stated that in the statement of elaims petitioner 
while disputing the claim of opposite party no.1 claimed a sum of Rs. 
80,000/- only on account of payments alleged to have been made fcr 
twine demarrage charges and for Some payments made to which the 
Opposite party no. 1 was not entitled. It has also been stated that evi- 
dences were adduced by the parties in support of their claims and hearing 
of the proceedings was concluded and 13.4.76 was fixed for delivery of 
award. On 19.4.76 the petitioner made an application making an ima- 
ginary claim of Rs. 5,81,000/-. It has been stated that the award was 
remitted on the application of the opposite party no. 1 for reconsidering 
. the award in the light of the objections raised in his petition. The award 
was reconsidered and the Arbitrator submitted a fresh award within the 
time fixed by the court. It has been submitted that the appeal against 
order ne. 46 dated 19.11.76 is not maintainable as it is not an appeal 
under any of the clauses under Section 39 nor it comes under the provi- 
sion of Section 17 of Arbitration Act. The application for stay, it has 
been submitted, should not be allowed. 

8. Mr. Saktinath Mukherjee, the learned Advocate for the appe- 
Nant petitioner, has submitted that both the petitioner and the opposite 
party no. I made applications for remitting the award for reconsideration 
and the court by order no. 10 dated 10.7.76 remitted the award for recon- 
sideration and for submitting a fresh award within three months. The 
Arbitrator rejected the petitioner’s claim without reconsidering it and as 
such this amounts to misconduct on the part of the Arbitrator within the 
meaning of Clause (a) of Section 30 of Arbitration Act and the order is 
appealable under Section 39 clause (vi) of the said Act. Mr. Mukherjee 
however, admits in his usual frankness that if the order is one under 
Section 16 of the said Act then no appeal will lie against the order. 

9. Mr. Mukherjee has also submitted that Section 30 of the said 
Act does not contemplate an application to be filed for setting aside the 
award. An objecticn by the party may impel the court to set aside the 
award suo motu under Section 30 of the said Act. 
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10. Mr. Kanan Kumar Ghose, learned Advocate for the opposite 
party no. 1 has submitted that the appeal is not maintainable as the 
order appealed- against is one passed under Section,16 of the Arbitration 
Act rejecting the application of the petitioner for remitting the award 
and for making a fresh award. No appeal lies against such an order 
either under Section 17 or under section 39 of the Arbitration Act. Mr. 
Ghose has further submitted that the award published on May 19, 1976 
was remitted back to the Arbitrator on the application of the opposite 
party no. 1, that the same was incapable of execution due to some itlegality 
and mistakes apparent on the face of it and for making a fresh award 
and not for reconsideration of the application of the petitioner for 
inclusion of his claim for shortages. It has been submitted that the 
Arbitrator cannot be said to have misconducted himself in making the 
fresh award on rejecting the claim of the petitioner. The application 
before the court for remitting the award passed on 23rd August, 1976, is 
not in substance an application for setting the award under section 30 of 
Arbitration Act. Mr. Ghose has, therefore submitted, that the appeal 
being not maintainable the same is Hable to be dismissed and the stay 
application is also liable to be rejected. 


11. The Arbitrator appointed in the Misc. Case passed an award 
which was published on May 19, 1976. The said award was filed in 
court. The opposite party no. 1 made an application before the court 
for remitting the award to the Arbitrator for reconsideration as the award 
was incapable of execution due to some mistakes and illegalities apparent 
on the face of the award and for passinga fresh award. The petitioner 
also made an application for remitting the award for reconsideration and 
for inclusion of his claim for a certain sum of money on amount of 
short delivery. The learned Subordinate Judge, 7th Court, Alipore by 
order no. 39 dated July 10, 1976 remitted the award to the Arbitrator for . 
reconsideration and directing to submit a fresh award within three months 
from the date of the order. At the time of reconsideration of the award 
the petitioner prayed for inclusion of his claim and for allowing him to 
adduce fresh evidence to prove his claim on the ground that the original 
powers of the Arbitrator had been restored. This plea was rejected by the 
Arbitrator on the ground that it was not legal and valid to allow introduc- 
tion of any new claim at this stage. It was also held by the Arbitrator that 
the inclusion of this claim was rejected by him at the time of first hearing 
of the reference and the matter was finally decided by him. The Arbitrator 
after considering the petition of the opposite party no. 1 passed a fresh 
award and filed the same in court on August 23, 1976. The petitioner 
filed an application before the Subordinate Judge, 7th Court, Alipore 
praying for remitting the fresh award for reconsideration by the 
Arbitrator regarding the claim of the petitioner amounting to Rs. 
5,55,620.99 paise. On 19th November, 1976, the learned Subordinate 
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Judge held that there was no cause to remit the award any further to the 
Arbitrator for reconsideration of the claim of the petitioner and the 
petition was rejected. It was also held that there was no failure of the 
Arbitrator to consider the matter referred to him and submit his decision, 
The award submitted by Arbitrator was accepted and a decree was 
directed to be made in terms of the award. The impugned order no. 46 
dated 19.11.76 passed in Misc. case No. 58 of 1976 is, therefore, in our 
considered opinion, an order passed under Section 16 of the Arbitration 
Act rejecting the petition for remitting the award to the Arbitrator and 
as such no appeal lies against this order either under Section 17 or under 
Section 39 of the Arbitration Act. The application for remitting the award 
cannot by any stretch of imagination be treated as one under Section 30 
of the Arbitration Act, 1940 for setting aside the award on the ground 
that the Arbitrator has misconducted himself in passing the award, and 
as such the impugned order is not an appealable order under the pro- 
visions of the Arbitration Act. 

12. In (1) AIR 1952 Calcutta 289, Hind Constructions Ltd. v. 
Dwarika Nath Sen and others, the plaintiff brought a suit against the 
defendant Hind Construction Ltd. for enforcement of an award under 
the provisions of the Arbitration Act. The defendant in their written state- 
ment alleged that the award was vitiated by misconduct on the part of the 
Arbitrator and the same was filed beyond time and as such it was invalid. 
The Subordinate Judge decreed the suit. An appeal was preferred against 
the said decree. It has been held that in the objection a prayer was made 
expressly for setting aside the award and as such the court’s decree 
overruling the defendant’s objection and decreeing the suit is substan- 
tially one refusing to set aside the award and it comes under Section 39(i) 
(vi) of Arbitration Act. 

In (2) AIR 1950 Cal 53, Bholanath Chatterjee and another v. 
Chandra Sekhar Bhattacharjee, it has been observed that an appeal lies 
against a decision overruling objections to the filing of an- award under 
Section 39(i)(vi) of the Arbitration Act. 

In (3) AIR 1967 SC 1233, Madan Lal y. Sundar Lal and another 
an award made by the arbitrator was filed in court with a prayer for a 
decree in accordance with the award. An objection was filed by the 
appellant attacking validity of award but the objection did not contain 
any ‘prayer for setting aside the award. It was Observed by their Lord- 
ships of the Supreme Court that the objection was not one under section 
30 of the Act. It was also observed that even assuming that the court had 
power to set aside the award suo motu, that power could not be eXer- 
cised if the grounds falling under section 30 were taken in an objection 
petition filed more than 30 days after the service of notice of filing of the 
award. These decisions do not apply to this case as the facts of this case 
are different from the facts of those cases mentioned above. 


666 Karnani Finance Enterprise Ltd. v. State of West Bengal [J9T7(1)CLJ 


13. The appeal filed by the petitioner is, therefore, not maintain- 
able in law and we accordingly dismiss the same. The application for 
stay is also rejected. As we have held that the appeal is not maintainable 
it'is not necessary to pass any order on the alternative application filed 
under Section 115 of the Code of Civil Procedure. The order passed by 
us on 28.4.77 is recalled. There will be no order as to costs. 

Mukherji, J. : I agree. , 


P.R. 


[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Chittatosh Mookerjee 
Decision: April 29, 1977 
Karnani Finance Enterprise Ltd. Kas “de ... Petitioner 
Versus 
State of West Bengal & Ors. et isi Respondents* 

Constitution (Fortysecond Amendment) Act 1976—Art. 228A—Spe- 
cia] provisions as to disposal of questions relating to constitutional validity 
of State laws— Challenge to constitutionality of W. B. Estates Acquisition 
(Amendment) Act (22 of 1964)—Interpretation of expression ‘determine’ 
—Jadge to decide whether reference under, is necessary—Entry 82 in 
Nineth schedule of Constitution—Immunity from challenge— Additional 
ground as to why reference under is not necessary. 

In its writ application the petitioner company prayed fora declara- 
tion that the West Bengal Estates Acquisition (Amendment) Act 1964 was 
illegal and ultravires the Constitution of India. It was submitted that in 
view of the enactment of Article 228A by the Constitution (Forty Second 
Amendment) Act 1976 the matter may be referred for constituting a 
Bench of five or more Judges for the purpose of determination of the 
question about -the constitutional validity of the West Bengal Estates 
Acquisition (Amendment) Act 1964. 

HELD: The petitioner in its writ petition has not raised any ques- 
tion of constitutional validity of a Central law and therefore Article 228A 
(1) has no application to the present case. Clauses (3) and (4) of Article 
228A would be attracted in those cases- where the question relates to the 
constitutional validity of a State law. But that does not mean that 
whenever a writ petition contains an averment that a particular State law 
is constitutionally invalid, the Judge or the Judges hearing the petition 
would be bound to make a reference to five or more Judges. The expression 
“determine” in the said clauses (2) and (3) is however significant. In the 
present context the said expression means a judicial decision for ending 
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or settling a controversy as to the constitutional validity of any State law. 
No doubt Article 228A (2) presupposes the existance of a controversy or 
dispute over the constitutional validity of a State law. But where a question 
as to constitutional validity of a State law is raised in a particular 
case, the Judge or the Judges hearing the matter will have to decide 
Jirst as to whether determination of such a question is at all necessary in the 
case. Where it is not be necessary the Judge or Judges concerned should not 
make any reference under Article 228A merely for getting an obiter dicta 
in respect of the controvercy regarding a State law. In otherwords, a deter- 
snination of the constitutional validity under Article 228A would be made 
when the same is really required for decision of a particular case. 

The object of enactment of Article 228A was to strengthen the pre- 
sumption of constitutionality of State legislation. That being so, a special 
majority of the Judges would henceforth be required for getting a decision 
of the questions as to the constitutionality of laws, but, where before the 
enanctment of the Constitution (Fortysecond Amendment) Act 1976 the 
constitutional validity of a State law had already been decided either by the 
Supreme Court or by the High Court there is no scope for applying the 
aforesaid presumption of constitutionality. Further Article 228A does not, 

° either expressly or by implication render inoperative, the judicial decisions 
Pronounced before the commencement of the said Constitution Amendment 
Act of 1976. The operation of the judicial decisions given prior to the 
enactment of Article 228A remains unimpaired. 

Therefore the position is like this : where the question of constitutiona- 
lity of a State law had already been finally decided before the commenee- 
ment of the Constitution (Fortysecond Amendment) Act 1976, the High 
Conrt need not invoke Article 228A for the purpose of deciding a case where 
the same point of constitutionality is taken over again after the commence- 
ment of the said Amendment Act of 1976. Therefore, so far as the pre- 
sent case is concerned the further determination of the point as to the constitu- 
tional validity of the West Bengal Estates Acqusition (Amendment) Act 
1964 is not necessary. It wouldbe relevant to mention here that by the 
Constitution (Thirtyfourth Amendment) Act 1974 the Nineth Schedule of 
the Constitution has been amended by inserting a number of Entries 
after Entry no. 66. Entry no. 82 as inserted in the Nineth schedule by 
the constitution (Thirtyfourth Amendment) Act 1974 contains the West 
Bengal Estate Acquisition (Amendment) Act 1964. Hence the West Bengal 
Estates Acquisition (Amendment) Act 1964 enjoys protection both under 
Articles 31A and 31B of the Constitution of India.. Therefore, the said 
West Bengal Amending Act of 1964 cannot be deemed to be void on the 
ground that it is inconsistent with or takes away or abridges any of the 
rights conferred by any of the provisions of Part III of the Constitution not 
withstanding any judgment, decree or order uf any court or tribunal to the 
contrary. This is an additional ground why a determination of the question 
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whether the West Bengal Estates Acquisition (Amendment) Act 1964 is 
ultra vires Articles 14, £9 and 31 is not necessary. 

Case referred to : 

(1) Karnani Finance Hna Ltd. v. State of West + Bengal ar 
unreported decision of Chittatosh Mookerjee F. dated 29.8.72 in CR no 
7911 (w) of 1968- ` 
Tapas Chandra Roy and Aloke Chakravarty yio ... for the Petitioner 
Moni Bhusan Sarkar . K z = ... for the Respondent 


The judgment of the Coart was as follows : F 

The petitioner company claimed thatit was a lessee of Madhabpur 
Colliery situated at Kajoragram, P.S. Andal, district, Burdwan. In this 
Rule it has prayed for a declaration that the West Bengal Estates Acqui- 
- sition (Amendment) Act, 1964 (Act 22 of 1964) is illegal and ultra vires 
the Constitution of India. It has also prayed that the respondent Nos. 1 
and 2 be commanded to cancel and to forbear from enforcing the pro- 
visions of the West Bengat Estates Acquisition Act, 1964 against the 
petitioner and the respondent No, 4. The petitioner has also prayed 
that the respondent Nos. 1 and 2 be commanded to forbear from realising 
any royalty from the respondent No, 4 in respeet of Madhabpur Colliery. 

2. Mr. Tapas Chandra Ray, learned advocate for the petitioner, 
has submitted that in view of enactment of Article 228A ofthe Constitu- 
tion by the Constitution (Fortysecond Amendment) Act, 1976 this case 
may be referred to the learned Chief Justice for constitution of a Bench 
consisting of five or more judges for determining the question-as to the 
constitutional. validity of the West Bengal Estates Acquisition (Amend- 
ment) Act, (West Bengal Act 22 of 1964). 

3. Having given my anxious consideration to the aforesaid point 
raised on behalf of the petitioner, I find no substance in the same. The 
petitioner in its writ petition has not raised any question of constitutional 
validity of a central law. Therefore, Article 228A (1) admittedly is not 
applicable. Clauses (3) and (4) of Article 228A would be attracted in 
case of determination of questions relating to the constitutional validity 
of any state law. I am not prepared to accept the submission of the 
learned advocate for the petitioner that whenever a writ petition contains 
an averment that a particular state law is constitutionally invalid, the 
judge or judges hearing the petition would be bound to make a reference 
to five or more judges. The use of the expression “determine” in _ Clauses 
(2) and (3) is significant. In the present context the said expression 
means a judicial decision for ending or settling a controversy about the 
constitutional validity of any state law. In other words, it means resol- _ 
ving such a question or: issue by reasoning. Therefore Article 228A(2) 
presupposes existence of a controversy or dispute relating to constitutional 
validity of any state law. Further, when questions relating to constituti- 
onal validity of any state law is raised in a case, the judge or judges 
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hearing the same are bound to consider whether a determination of the 
said questions is involved in the case. In other words, the judge or judges 
have to apply their minds to the question whether determination of the 
constitutional validity ôf any state law would be necessary or required 
for disposal of the case. Where such questions of constitutional validity 
would not be necessary for deciding the case, the judge or judges cannot 
make a reference under Article 228A to five or more judges merely for 
delivering a mere obiter dicta relating to a state law. Therefore, a 
determination of constitutional validity under Article 228A would be made 
when the same is called for in deciding a particular case. 

4. In this connection reference may be made to the recently framed 
Clause (a) of Rule 1A Chapter II of the Rules of the High Court at Cal- 
cutta, Appellate Side. The said Rule interalia provides. 

“Where at any stage of hearing of the appeal, application, writ peti- 
tion or any other matter it appears to the Judge or Judges constituting a 
Division Bench or any other Bench consisting of less than five Judges 
that it involves determination of any question as to the constitutional 
validity of any State law, the Judge or the J udges constituting such 
a Bench shall either send the question or the appeal, application, wirt 
petition or the other matter to the learaed Chicf Justice for constit- 
uting a Bench of not less than five Judges for determination of such 
a question in accordance with Article 228A of the Constitution. 
The above interpretation regarding the scope and effect of Article 228A(2) 
finds support from the following facts and circumstances. The Statement 
of Object and Reasons of the Constitution (Fortysecond Amendment) Act, 
1976 which inserted Article 228A, interalia, recited : 

“Parliament and the State Ligislatures embody the will of the 
people and the essence of democracy is that the will of the people 
should prevail. Even though Article 368 of the Constitution is clear and 
categoried with regard to the all inclusive nature of the amending 
power, it is considered necessary to put the matter beyond doubt. It 
is proposed to strengthen the presumption in favour of the constitu- 
tionality of legislation enacted by Parliament and State Legislatures by 
providing fora requirment as to the minumum number of Judges 
for determining questions as to the constitutionality of laws and for 
a special majority of not less than two-thirds for declaring any law to 
be constitutionally invalid. It is also proposed to take away the 
jurisdiction of High Courts with regard to determination of Constitu- 
tional validity of Central laws and confer exclusive jurisdiction in this 
behalf on the Supreme Court so as to avoid multiplicity of proceedings 
with regard to validity of the same Central law in different High Courts 
and the consequent possibility of the Central law being valid in one 
State and invalid in another State. 

Thus, the object of enactment of Article 228A was to strengthen the 
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presumption of constitutionality of State Legislation. Therefore, a special 
majority of the judges would be henceforth required for determining 
the questions as to the constitutionality of laws, but there could be no 
scope for applying the said presumption of constitutionality where before 
the enforcement of the Constitution (Forty second Amendment) Act, 1976. 
The constitutional validity of a State law had been already determined 
either by the Supreme Court or by the High Court. Article 228A does 
not either expressly or by necessary implication render inoperative, the 
judicial decisions pronounced before the commencement of the said Cons- 
titution Amendment Act, 1976. The operation of the judicial decisions 
given prior to the enforcement of Article 228A remains unimpaired. There- 
fore, when in a case coming up for hearing after the commencement of 
the Constitution (Forty Second Amendment) Act, 1976 a point is raised 
regarding the constitutional validity of any State Law, the Court may 
first ascertain whether or not the said controversy about the constitution- 
ality of a State law had been already séttled either by the Supreme Court 
or by the High Court itself. In case there is already a binding precedent 
onthe -said point no reference under Article 228A (2) would be necessary. 
If, on the other hand, the question of constitutionality still remains 
unsettled, the Court may make a reference under Article 228A (2). e 

5. If the contrary submissions of Mr. Roy, learned Advocate for 
the petitioner, regarding the scope and effect of Article 228A be accepted, 
the same may result in patent absurdities. For example. before the 
commencement of the Constitution (Forty-second Amendment) Act, 1976, 
the Supreme Court had already pronounced about the constitutionality 
ofa State Law and the said question is again raised before the -High 
Court in a case coming up for hearing after the commencement of the 
said Amendment Aet. If Mr. Roy is correct in his submission then 
inspite of the Supreme Court deeision the High Court would be required 
to again determine the same question as to constitutional validity. If 
two-thirds of the five or more judges determine the question in a way 
contrary to the decision of the Supreme Court curious results would 
follow. Further, in case before the commencement of the Constitution 
(Forty second Amendment) Act either the Supreme Court or the High 
Court has declared a post-constitutional State Law as invalid, then, the 
said post-constitutional law would be void ab-initio. I fail to see how 
the question of constitutional validity of the same State Law can be again 
agitated after enforeement of Article 228A. Therefore, I conclude that 
in ease the question of constitutionality of a State Law had been already 
finally decided before the commencement of the Constitution (Forty second 
Amendment) Act, 1976, the High Court need not’ invoke Article 228A 
in deciding a case where the same point of constitutionality is again taken 
after the commencement ofthe said Amendment Act. I accordingly 


reject the submission of Mr. Roy, learned Advocate for the petitioner, on 
the preliminary point. 
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6. Inthe present case, in my opinion, the determination of the 
point raised by the petitioner regarding constitutional validity of the West 
Bengal Estates Acquisition (Amendment) Act, (Act 22 of 1964) is not 
necessary. Mr. Roy has himself placed before me the judgment delivered 
by me on 29th August, 1972 in (1) CR 7911 (W) of 1968 (Karnani Finance 
Enterprise Limited v. The State of West Bengal & others). In the said 
Rule also the petitioner had urged that the amendments made to the 
West Bengal Estates Acquisition Act, 1933 by West Bengal Act 22 of 1964 
were constitutionally invalid. In fact, Mr Roy himself submitted before 
me that the grounds taken in the said case are almost indentical with the 
grounds taken in the present writ petition. In my judgment delivered 
in C. R. 7911 (W) of 1968 I elaborately discussed the said questions and 
upheld the constitutional validity of the West Bengal Act 22 of 1964. It 
was interalia held that the said amending Act including the provision 
for insertion of Section 5(2) was within the scope of Article 131A‘2)(b). 
[ also rejected the contention that the said Amendment Act infringed Arti- 
cles 14, 19, 31(1) of the Constitution. The petitioner, Karnani Finance 


- Enterprise Limited, being aggrieved by the said decision preferred F.M.A. 


279 of 1973. The learned Advocate for the petitioner stated before me 
that A. K. Sen and M.N. Roy, JJ. by order dated 23rd June, 1976 dis- 
missed the said appeal as not pressed. In the above view, this Court 
has alredy determined the constitutional validity of the West Bengal Act 
22 of 1964 and has pronounced the same to be an intra vires piece of 
legislation. Therefore, a fresh determination of the said question is not 
called for. Accordingly the provisions of Article 228A are not attracted 
to the present case. f 


7. Further, I find that by Constitution (Thirtyfourth Amendment) 
Act, 1974 the 9th Schedule of the Constitution was amended by inserting a 
number of Entries after Entry No. 66. Entry No. 82 inserted by the Cons- 
titution (Thirty-fourth Amendment) Act, 1974 contains the West Bengal 
Estates Acquisition (Amendment) Act, 1964 (West Bengal Act 22 of 1964). 
The West Bengal Estates Acquisition (Second Amendment) Act, 1973 
(West Bengal Act 23 of 1973) was also inserted as Entry No. 82 by the 
same Constitution Amendment Act. In the above view, the West Bengal 
Estates Acquisition (Amendment) Act, 1964 (Act 22 of 1964) enjoys 
protection both under Article 31A and 31B of the Constitution. There- 
fore, the said Amending Act can not be deemed to be void on the ground 
that it is ineonsistent with or takes away or abridges any of the rights 
conferred by Articles 14, 19 and 31. Further, the said Act shall not be 
deemed to be void or ever become void on the ground that the said pro- 
vision was inconsistant with er it takes away or abridges any of the rights 
conferred by any of the provisions of Part III of the Constitution not- 
withstanding any judgment, decree or order of any court or tribunal to 
the contrary. This is an additional reason why a determination of the 
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question whether the above amending Act of 1964 is ultra vires Articles 
14, 19 and 31 is not necessary. 

8. Now I proceed to consider the merits of the present case. It is not 
necessary to lengthen this judgment by giving reasons why this Rule has 
no merits. The judgment dated 29th August, 1972in C. R. 7911 (W) 
of 1968 already covers the points raised in the instant petition. Therefore, 

. the said judgment will also govern the present case. Further, after the 
inclusion of the West Bengal Estates Acquisition (Amendment) Act, 
1964 (West Bengal Act 22 of 1964) in the 9th schedule by the Constitution 
(Thirtyfifth Amendment) Act, 1974 no question of any repugnancy or 
inconsisteney between the provisions of the said Act and the rights gua- 
ranteed in Part III of the Constitution can or does arise. 

9. In the above view I discharge this Rule without any order as to 
costs. 

P.R. 


[ CIVIL APPELLATE JURISDICTION ] -` 

Before Mr. Justice Salil Kumar Datta 

Decision : May 17, 1977 r 

Rati Kanta Mosat x R (PIff) Appellant 

Versus 

State of West Bengal & Ors. is shi (Deft) Respondents* 

West Bengal Estates Acquisition Act 1953 (W.B. Act I of 1954) Sec. 

6(1)—Intermediary’s right of retention on vesting— Right of vendee to retain 

_on filing return after date of vesting where intermediary (vendor) had not 

exercised option te retain— Rule 4A, proviso—Pesition of raiyat or under- 

raiyat who are deemed to be intermediary—Transferee may retain provided 
it is established that vendor had land below ceiling—Interpretation. 


The suit lands belonged to an intermediary who did not exercise 
his option to retain those lands. The appellant purehased those lands 
from the intermediary and field his return for retention of those lands well 
before the statutory period i.e. 30.4.58 under rule 4A of the West Bengal 
Estates Acquisition Rules. As the settlement authorities refused to 
record the lands in question in appellant’s possession-and as the Govern- 
ment was trying to disturb his possession, the appellant filed a suit for 
obtaining a declaration of his title to the lands in question and for 
injunction restraining the Government from disturbing his possession. In 
particular, the plaintiff’s case was that he had acquired valid title to the 
suit lands by his purchase and that the suit lands did not vest in the State. 

HELD: The right of retention under section 6 of the West Bengal 
Estates Acquisition Act is given only to the intermediary or person deemed 
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to be so. It has not been provided in the statute that a transferee from the in- 
termediary on purchase of lands after vesting would be entitled to file his 
return in respect of such ‘lands which may not have been retained by the in- 
termediary on the date of vesting. On the date of vesting, an intermediary 
interest in land had vested in the State Government subject only to the right 
of retention by the intermediary under section 6 of the Act. It can not be 
construed that such a right would also be available to his transferee after the 
date of vesting, as in the absence of retention by the intermediary such 
lands remained vested in the State since the date of vesting without any 
scope for its retention by the intermediary. Therefore the mere fact that 
the plaintiff in the instant case had filed a return in respect of the suit lands 
for retention of such lands did not entitle him to a declaration of title to 
those lands only on the basis of such retention b y him. 

An intermediary who is entitled to retain possession under Section 6(1) 
is required to file a return to the appropriate authority on or before the ex- 
piry of April 30, 1958. This is what Rule 4A of the Rules provides. The 
proviso to Rule 4A mentions that a raiyat or an under-raiyat who is to be 
deemed an intermediary under Section 52 of the Act holds lands which do not 
exceed the ceiling as laid down under clause (c) or clause (d) of sub-sec. (1) 
of Sec. 6 of the Act, he is not required to exercise such choise. This provi-. 
sion does not extend to the intermediaries. Even assuming such privilege was 
available to an intermediary, it can only be taken advantage of in case 
where the lands held by him did not exceed the ceiling. In the instant case, 
no attempt was made to establish that the plaintiff’s vendor had lands below 
the ceiling. There being no such evidence it is not possible to hold that the 
Plaintiff’s vendor, an admitted intermediary, was entitled to retain the lands 
which, on such valid retention, could only clothe the plaintiff with title in res- 
pect of the suit lands, even assuming that such an intermediary comes within 
Rule 4A. 

Sachindra Chandra Das Gupta and Sankar Mukherjee... for the Appellant 
Tarun Chatterjee and Sibdas Ghosal vo for the Respondents 4&5 

The judgment of the Court was as follows :— 

This appeal is by the plaintiff against the judgment of afħr- 
mance. The plaintiff instituted a suit on the allegation that one Molla 
Moshuddin was a tenure-holder of the suit lands. He died leaving his 
father, Abu Taib, his widow and the daughters, defendants 4 and 
5. Thereafter, the widow died. Abu Taib got the suit lands and after pos- 
sessing them for more than 12 years in exclusive title sold the suit 
lands to the plaintiff by registered kobala dated 28.3.56. In the revi- 
sional settlement record, the settlement authorities refused to record 
the lands in the plaintiff’s possession and as the Government was trying to 
disturb plaintiff’s possession, the suit was instituted for a declaration 
of the plaintiff's title and also for an injunction restraining the State 
Government from disturbing his possession. It was further stated that 
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an application for revision of the settlement record was made by the plain- 
` tiff under section 44(2a) of the West Bengal Estates Acquisition Act 
but the same was rejected and thereafter the present suit was instituted 
claiming the aforesaid reliefs upon due service of notice under section 
80 of the Code of Civil Procedure. 

k 2. The suit was contested by the State of West Bengal, the 
defendant no. 1 who submitted, inter alja, that the vendor of the plai- 
ntiff had no title to the properties on the date of sale as they 
had already vested in the State previously. The story of adverse 
possession for more than 12 years was also disputed. A written state- 
ment was also filed on behalf of the defendant nos 4 and 5, the 
daughters of Moshuddin, wherein it was stated that they inherited 
the properties and Abu Taib had no interests in the properties. 

‘3. The suit was tried on evidence and both the courts below pro- 
ceeded on the admitted position that Abu Taib’s interest in the suit 
lands was that of a permanent tenure-holder. The learned Munsif found 
on the evidence of the court’s witnesses that Abu Taib did in fact 
filed a return in Form ‘B’ and the suit plots were not retained ang 
no return was filed in respect thereof. The learned, Munsif accord- 
ingly, concluded that Abu Taib had no intention to retain ner did he 
ever retain the plots under section 6(1(d) of the West Bengal Estates 
Acquisition Act and, as such, the suit lands vested in the State of West 
Bengal since 1st Baisak, 1362 BS. In this state of affairs, the plain- 
tiff did not purchase any interest on the basis of his sale deed. 

On appeal, the finding of the learned Munsif were affirmed. The 
present appeal is against this decision. , ; 

4. Mr. Dasgupta appearing for the appellant strongly conten- 
ded that the courts below went wrong on facts inasmuch as they held 
that Abu Taib did actually file a return but the suit lands were not inclu- 
ded therein. He drew my attention to certain correspondences on 
record which are exhibits in the suit. It would appear therefrom that 
no return was, in fact, filed by the vendor of the plaintiff in respect 
of the suit lands as was assumed wrongly by the courts below. He 
further submitted that as no return was filed, the plaintiff filed a 
return for retention of those lands well before the statutory period i.e. 
30th day of April, 1958, under rule 4A of the West Bengal Estates 
Acquisition Rules. In that view of the matter, the courts below should 
have held that the plaintiff acquired valid title to the suit lands by the 
impugned purchase and the said lands did not vest in the State. ~ 

5. In respect of the contention that the plaintiff was entitled to . 
retain those lands on the basis of his return, it is to be observed 
that the right of retention has been only given to the intermediary or 
persons deemed to be so. It is not provided in the statute, as it was not 
possible to do so, that a transferee from the intermediary on purchase 
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‘of lands after the vesting would be entitled to file a return in respect of 


such lands which may not have been retained by the intermediary on 
the date of vesting. As is well known, on the date of vesting, an 
intermediary interest im the land vested in the State subject only 
to the right of retention by the intermediary under the provisions 
of section 6; it cannot be construed that such right was also available 
to his transferee after the date of vesting, as in the absence of retention 
by the intermediary such lands remained vested in the State since the 
date. of vesting without any scope for its retention by the intermediary. 
Iam, therefore, of opinion that the mere fact that the plaintiff 
filed a return in respect of the suit lands for retention of the lands did 
not entitle him to a declaration of title to those lands only on the basis 
of such retention by him. 

6. In regard to the second aspect, it is to be noted that an 
intermediary who is entitled to retain possession under Sub-section 
(1) of Section 6 is required to file a return to the appropriate authority 
on or before the expiry of 30th day of April, 1958. This is 
provided in rule 4A of the West Bengal Estates Acquisition Rules. Under 


athe proviso to the said Rule, it is laid down that a raiyat or an under 


raiyat who is to be deemed an intermediary under section 52 holds land 
which does not exceed the ceiling laid down under clause (c) or clause 
(d) of sub-section (1) of Section 6 ef the Act, he will not be required 
to exercise such choice. This provision does not extend to the interme- 
diaries. Even assuming such opportunity was also available to an interme- 
diary, it can only be done in eases where the lands held by him did not 
exceed the ceiling. In the case before me, no attempt was made to estab- 
lish that the plaintiff’s vendor held the lands below the ceiling and the 
plaintiff being the suitor was responsible for the carriage of proceeding 
and the burden of proof entirely lay on the plnintiff to establish that his 
vendor did not hold land in excess of the ceiling, assuming that the 
provision applies to an intermediary. There being no such evidence, it 
is not possible to hold that the plaintiff’s vendor, the admitted inter- 
mediary, was rightfully entitled to retain the land which, on such valid 
retention, could only clothe the plaintiff with title in respect of the suit 
lands. That was, however, unfortunately not the position in so far as 
the plaintiff is concerned. 

7. In these premises, there is no merit in this appeal which, 
accordingly. must be dismissed, for reasons Other. than those on 
which the judgments of the courts below were based. The appeal is, 
accordingly, dismissed. There will be no order as to costs. 

Let it be recorded that the State of West Bengal has not contested 
the appeal before me. 

N.CS. 


\ 
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[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice A miya Kumar Mookerji 
Decision > September 22, 1976 
Manindra Nath Roy & Ors. de i ... Petitioners 
Versus 

State of West Bengal & Ors. is its Respondents* 
West Bengal Agricultural Produce Marketing (Regulatien) Act 
(W.B. Act 35o0f 1972), Secs. 5(3),(4),9,10,11--Market Committee cons- 
tituted u/s. 5(3)—Committee of 9 members— Invalid constitutioa—Effect 
on actions taken by such market committee—Interpretation. 

In exercise of it powers conferred by Section 3(1) of the W. B. 
Agricultural Produce Marketing (Regulation) Act 1972, the State Goven- 
ment by a notification dated 6. 12. 75 declared an area to be the “market 
area” within which purchases and sales of a gricultural produces were 
to be regulated. By another notification dated 15.12. 75 in exercise of 
powers confered in Section 5(1) of the Act, a market committee in respect 
of the notified area was constituted. As per Section 5(4) of the Act, the 
State Government appointed w. e. f. 16. 12. 75 nine persons as members 
of the said Market Committee. Thereafter the Market Committee issued ° 
a notice celling upon the petitioners to take out licences at prescribed rates. 
Several ether notices were also issued by the said Market Committee 
affecting the petitioners. The petitioners moved a writ petition challenging 


the notification constituting the Market Committee and several notices 
issued by the Market Committee. 


HELD: Section 5(3) of the Act provides that the Market Committee 
must consist of at least 18 members. The impugned Market Committee con- 
sists of nine members only constituted by the Government notification contrary 
to the statutory requirement. This defect in the constitution can not be 
validated by Section 11 of the Act because Section 5(3) is not controlled 
by Section 11. By Section 5(4), the State Government is empowered to 
increase the number of members. But there is no provision in the Act em- 
powering Government to decrease the number of members as provided in 
section 5(3). Section 9 mentions particular instances of casual vacancies, 
while section 10 deals with removal of members of the committee. The 
type of the vacancy in or the defect in the constitution of the market com- 
mittee as referred to in section 11 is not the same type of vacancy or defect 
as mentioned in sections 9 and 10 of the Act. Section 13 deals with the 
grant of licence by the Market Committee. But that Committee must be a 
duly Constituted committee. 

As the impugned committee had not been validly constituted under the 
Statute, it is not a valid Market Committee. Being an invalid committee, 
all actions taken or directions given are also invalid. That being so, 

* Civil Rule no. 13207(w) of 1976 
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the subsequent notifications, notices and directions as issued by the 
said Market Committee from time to time can not get the protection of 
section of 11 the Act. ° 

Nani Coomar Chakravarty and Rathindra Nath Bhattacherjee 

S a aa ... for the Petitioners 
Dipankar Gupta (Standing Counsel), Kalyanmoy Ganguly 
and Kedar Nath Laha ch = wie far the Respondents 

The judgment of the Court was as follows :— 

Petitioners are Brokers/Commission Agents/Measurers/Surveyors/ 
Traders/Warehousemen. They are carrying on their business in Arambagh 
and Chandernegore Sub-Divisions within the District of Hooghly. Their 
places of business are situated at Tarakeswar, Champadanga, Pursura, 
Amgao, and Chiladangi within the said Hooghly District. By a notifica- 
tion dated 16th of December, 1975, the State Government in pursuance 
of provisions of Section 1(3) of the West Bengal Agricultural Produce 
(Regulation) Act, 1972 (hereinafter referred to as the “Act”) appointed 
6th of December, 1975, as the date on which the said Act shall come into 
force in Pursurah, Khanakul Arambagh, Tarakeswar, Haribal, Jangipara 
Police-Stations in the district of Hooghly. In exercise of the powers con- 
ferred by Section 3(1) of the Act, the State Government by a notification 
dated 6th December, 1975 declared those area referred to hereinabove to 
be the “‘market area” within which purchases and sales of agricultural 
produces were to be regulated. By another notification dated 16th Dece- 
mber, 1975 in exercise of powers conferred in sub-section (1) of Section 
5 of the said Act, a market committee known as Chapadanga Regulated 
Market Committee in respect of the said market area was formed. Under 
sub-section (4) of section 5 of the Act the State Government appointed 
with effect from 16th December 1975 nine persons as members of the 
said Chapadanga Regulated Market Committee. Thereafter, on the 
8th of April, 1976 a notice was issued by the said Market Committee 
asking the petitioners to take out licences within ten days from the receipt 
of the said notice at the rates mentioned therein. Subsequently on 29th 
of May, 1976 another notice was issued informing the petitioners that 
the said Committee in a meeting held on 21.5.76 unanimously reselved to 
collect “Market fees” as per section 17 of the said Act from the buyer @ 
Re. 1/- per 100/- rupees worth of transaetion of Jute, Potato, Onion, Vege- 
tables, Paddy, Rice etc. from the Ist of June, 1976 at their premises. The 
petitioners were also requested as per Rule 8(18) of the West Bengal 
Agricultural Produce Marketing (Regulation) Rules 1973 te maintain 
from Ist of June, 1976 the Registers and Accounts daily in the Proforma 
as mentioned therein. The petitioners being aggrieved by the notification 
ofthe State Government constituting the Market Committee and the 
subsequent two notices issued by the said Market Committee filed this 
application under Act. 226 of the Constitution on July 12, 1976. 
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2. Before issuing any Rule, I directed to serve a copy of this appli- 
cation upon the learned Government Pleader. An affidavit of service has 
also been filed on the 26th of July, 1976. The respondents had entered 
appearance through Mr. Kalyanmoy Ganguly and Mr. Keder Nath Laha. 
An affidavit-in-opposition has also been filed on behalf of the respondents 
and affirmed by Nripendra Bikas Das Gupta, the Additional Director of 
Agriculture (Marketing). 

3. Mr. Chakravorty, appearing on behalf of the petitioners con- 
tended that the notification of the State Government dated 16th Decem- 
ber, 1975 constituting the Market Committee with nine persons was illegal 
and ultra vires sub-section (3) of section 5 of the Act inasmuch as the said 
sub-section (3) of Section 5 of the Act provides that a Market Committee 
would consist of at least eighteen members. According to Mr. Chakra- 
vorty as the Market Committee was illegally constituted contrary to the 
provisions of the Act, all subsequent actions and notices issued by the 
said Market Committee were also illegal and without jurisdiction. 


4. Itis contended by Mr. Gupta, appearing for the Respondents 
that nine vacancies in the Market Committee are sought to be filled up. e 
These vacancies are permissible under section 11 of the Act. No action 
of a Market Committee can be called in question merely by reason of 
vacancy in or any defect in the constitution of the Market Committee at 
the time of taking such action. 

5. It is further contended that a Committee consisting of all the 
persons as mentioned in sub: section (3) of section 5 of Act could not be 
possibly constituted inasmuch as clause (f) of sub-section (3) of Section 
5 provides that two persons representing the licence-traders doing busi- 
ness in the agricultural produce in market area are to be appointed. 
Unless a market committee is formed and the licences are granted, the 
representatives of the licences traders could not be appointed. According 
to Mr. Gupta for the harmonious construction of these two sections viz. 
sub-section (3) of section 5 and section 11 of the Act, itis implicit that a 
market committee could be constituted with less than the number of 
numbers as laid down in the Act and as such the decision taken by such 
committee could not be questioned in view of section 11 of the Act. 


6. A Market Committee must consist of at least 18 members in 
terms of sub-section (3) of Section 5 of the Act. That sub-section is not 
controlled by section 11. The State Government in sub-section (4) of 
Section 5 may increase the number of these members. But there is no 
provision in the Act by which the State Government can decrease the 
members as laid down in sub-section (3) of section 5. Section 9 deals 
with vaeancy of members of Market Committee. Particular instances 
have been laid down in that section when a vacancy would occur in the 
office of a member of a market committee. Section 10 deals with removal 
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of a member. So, “existence of any vacancy or any defect in the constit- 
ution” of the market committee as mentioned in section 11 of the Act is 
not such kind of vacancy or defect in the market committee as contem- 
plated in sectfons 9 and’10 of the Act. The licence-traders have not been 
defined in the Act. Section 13 of the Act lays down the procedure for 
granting licence to various classes of traders. Sub-section (1) of section 
13 of the Act provides that after six months from the declaration of 
any area as market area, no person shall within the market proper carry 
on business or act as a trader/commission agent etc. except under and in 
accordance with the prescribed terms and conditions of a licence issued 
in this behalf by the market committee. So, a market committee is required 
to be constituted before it can grant licence to traders under section 13(2) 
of the Act. Accordingly, two persons representing “‘licence traders” doing 
business could not be those traders to whom licences are to be granted 
under section 13(2) of the Act. In clause (f) of section 5(3) of the Act 
licence-traders are those traders who are already holding licences under 
any other law for the time being in force. In my opinion, the subsequent 
notifications and the directions issued by the so-called market committee 
are not protected under section 11 of the Act inasmuch as the initial eon- 
stitution of the market committee is invalid and contrary to the provisions 
of sub-section (3) of section 5 of the Act. Accordingly this application 
must succeed. 

7. Let a Rule+to be issued in terms of prayer (a) to the petition. As 
the respondents have already entered appearance, the service of the Rule 
upon the respondents is waived. This Rule be treated as on to-day’s 
list. 

8. In the result, this Rule is made absolute. The impugned noti- ` 


- fications issued by the State Government dated 16th December, 1975 


which is Annexure “E” to the petition and the notices dated 8.4.76 and 
29.5.76 issued by the Chairman, Market Committee are quashed. 

9, Leta Writ of Mandamus be issued against the respondents 
directing them not to give effect to suck notifications and the notices. 

There will be no order for costs. 

S.P.M. 


[ ORDINARY ORIGINAL CIVIL JURISDICTION ] 
Before Mr. Justice Sabyasachi Mukharji 
Decision: May 6, 1977 
State of West Bengal me Petitioner 
Versus 

Messrs. Skabco (P) Ltd. ae: bi ... Respondent* 
Arbitration— Award of arbitrator—Challenge to award for not dealing 
*Award Case No. 233 of 1975 
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with each issue specifieally—Order of reference and circumstances of the 
case would guide Arbitrator in make the award—Ccmposite award, 
whether {Illegal 

An Arbitrator as in the instant case, is not required to deal with 

each issue unless he is specifically required either by the order of 
reference or the circumstances of the case todo so. Furthermore, an 
award should also be looked upon with a view to sustain the award, if 
possible, The Arbitrator is not required to give an award on each point. 

He can make an award on the whole case. ` 

In the instant case, the Contructor had made certain elaims on 
different heads. The Arbitrator has gone into those claims. The State 
Government has also insisted on its right to impose penalty. The Con- 
tractor had made a claim for damages on the Government’s assertion to 
impose penalty. The State Government had not made any counter claim 
of any specifio amount on the basis of imposition of penalty. In these 
cireumstances, if the Arbitrator has awarded in respect of these different 
elaims a sum of money less than that claimed by the Contractor 
and has specifically observed that in respect of all matters referred to 
him the parties would have no further claim, it must be held that, 
the arbitrator must have decided all the disputes, namely, the disputes 
referred to him. It is not necessary for him to specifically deal with 
different heads of the claim. In the facts and circumstances of the case, 
it was not necessary for the Arbitrator to determine specifically and 
separately whether the State Government had any right to impose any 
penalty as claimed by the Government. Hence the challenge to the award 


is not sustainable. 
Cases referred to : 


(1) Sm. Santi Sila Debi y. Dhirendra Nath Sen, AIR 1963 SC 1677 
(2) Modanlal Roshanlal v. Hukumchand Mills, AIR 1967 SC 1030 


(3) Union of India v. J. N. Misra, AIR 1970 SC 753 

(4) Union of India y. J. P. Sarma & Sons, AIR 1968 Rajasthan 99 

(5) Union of India v. Ramesh Kumar Rajgharia, AIR 1974 Cal 
345 : 


The judgment of the Conrt was as follows :— P 

This is an application by the State of West Bengal challenging an 
award made by the Chief Engineer, Agriculture as the sole Arbitrator. 
It appears that the respondent had submitted a tender and the contract 
was entered into between the respondent and the petitioner for certain 
works in connection with Kangsabati Project. The respondent claimed 
different sums of money on account of 10 different heads. It is econ- 
tended on behalf of the petitioner that under Clause 3ic) of the agree- 
ment between the parties the respondent had committed breach of the 
agreement and had failed to perform its part of the agreement and was 
liable for penalty. In the claim before the Arbitrator, the respondent 
claimed a total sum of Rs. 3,85,000/- on 10 different heads including a 
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a claim of Rs. 30,000/- for alleged damages suffered by them. The peti- 
tioner sought to impose penalty on the respondent which the respordent 
described as wrongful claim by the State of West Bengal. The petitioner 
filed its counter statement denying the claim made by the respondent 
and also insisted on the right to impose penalty. The Arbitrator after 
hearing the parties as is recorded in the award awarded as follows : 

“TL have heard the oral arguments of the claimants and the res- 
pondents and considered the documentary evidence adduced by both 
the parties as well as the documents requisitioned by me. I, Shri D. 
M. Mukherjee, Chief Engineer (Agri.), West Bengal and Sole Arbitra- 

~ tor of the disputes, do hereby decide, direct and award as follows : 

(1) The State of West Bengal represented by the Executive 
Engineer, Kangsabati Canals Division-II, Irrigation & Waterways 
Directorate shall pay to the claimant M/s. Skabco (Pvt.) Ltd. a sum 
of Rs. 1,05.642/- (Rupees one lakh, five thousand, six hundred & 
forty-two) only involved in all the ten disputes mentioned in the 

- Claimants’ statement. 

(2) The amounts of security deposite, that is, Rs. 14,785/- (Rupees 
fourteen thousand, seven hundred & eighty-five) only recovered from 
the Running Account Bills of claimants and Rs. 14,230/- (Rupees 
fourteen thousand two hundred and thirty) only deposited by the 
claimants in the form of N. D Certificates shall be refunded in full. 

(3) The State of West Bengal shall not pay any interest to the 
claimant. 

(4) No cost of arbitration shall be payable to the claimant 
by the Respondent (The State of West Bengal). The State of West 
Bengal represented by the Executive Engineer, Kangsabati Canals 
Division-II of Irrigation & Waterways Directorate shall pay to the 
following staff of my office, the amounts written against each towards 
remuneration for the assistance they have rendered in conducting the 
entire arbitration proceedings. These amounts represent arbitration 
cost within the meaning of Article 8 of Sehedule II to the Indian 
Arbitration Act, 1940. 

(1) Shri Adinath Chakraborti, 


Head Assistant-I Bee. ves Rs. 1,000/- 
(2) Shri Debdas Banerjee, 

Head Estimator. wes me Rs. 750/- 
(3) Sm. Bandana Moitra, 

U. D. C. sri ge Rs. 300/- 
(4) Shri Churamani Das, 

Typist Grade-I. i aes Rs. 350/- 


(5) This award shall not in any way prejudice the refund to and 
recoveries from the claimants as recorded at pages 121 and 122 of M.B. 
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No. 748 and/or elsewhere as admissible in terms of the provisions 
of the contract and are outside the purview of the present arbitration. 

. (6) Save as aforesaid in respect of the matters before me no 
party shall have any claim whatsoever against-the other”. 


2. The award is being challenged on the ground that the Arbitrator 
had failed to decide specifically whether the petitioner, State of West 
Benga!, was entitled to recover damages or impose penalty under 
Clause 3(c) of the contract. It is contended that unless this point had 
been decided the Arbitrator’s award was incomplete and it could not be 
said that the Arbitrator had accepted that position or not. [am, how- 
ever, unable to accept this contention. An Arbitrator is not required to 
deal with each issue unless he is specifically required either by the order 
of reference or the circumstances of the case to do so. Furthermore, an 
award should also be looked upon with a view to sustain the 
award, if possible. The Arbitrator is not required to give an award on each l 
point. He can make an award on the whole ease. See in this connection 
the observations of the Supreme Court in the cases of (1) Sm. Santi 
Sila Devi & anr. v. Dhirendra Nath Sen & ors., AIR 1963 SC 1677, 
(2) Madanlal Roshanlal v. Hukumchand Mills, AIR 1967 SC 1030 and, 
(3) Union of India v. J. N. Misra ; AIR 1970 SC 753. The observations 
in Russel on Arbitration (15Ed) at p. 211 upon which the learned Advocate 
for the petitioner relied, in my opinion, have no application in the facts 
of the case. Reliance was also placed on certain observations in the 
case of (4) Union of India v. I. P. Sharma & Sons, AIR 1968 Rajasthan 99. 
It is undoubtedly true that it would depend on the facts and circums- 
tances of each case whether the issues are distinct or separate and whe- 
ther the decision on one issue is neeessary or essential for adjudication of 
the matters referred to. In that case it was found that the real dispute 
between the parties that was referred to the arbitrator was about the 
applicability of correct rate for the job done by the Contractor. It was 
not that the parties only wanted the Arbitrator to determine what sum 
was payable by one to the other. Indeed, there was no serious dispute 
about that. The facts and circumstances of the instant case, in my opinon, 
are different. Here the Contractor had made certain claims on different 
heads. The Arbitrator has gone into those claims. The Government has 
also insisted on the right to impose penalty. The Contractor had made a 
claim for damages on the petitioner’s assertion to impose penalty. The 
petitioner had not made any counter claim of any specific amount on the 
basis of imposition of penalty. In these cireumstances, if the arbitrator 
has awarded in respect of these different claims a sum of money less than 
that claimed by the Contractor and has specifically observed that in respect 
of all matters referred to him the parties would have no further claim, 
in my opinion, it must be held that the Arbitrator must have decided all 
the disputes, viz. the disputes referred to him. It is not necessary for him 
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to specifically deal with different heads of the claim. In the facts and circ- 
umstances of this case I do not find that it was necessary for the Arbitrator 
to determine specifically and separately whether the Government, the 
petitioner, had any right to impose penalty as claimed by the Government. 
In the aforesaid view of the matter I am unable to sustain the challange 
to the award. Reliance was also placed on behalf of the petitioner on the 
case of (5) Union of india v. Ramesh Kr. Rajgharia, AIR 1974 Cal. 345 
for the proposition that even if °the award recited that the arbitrator had 
looked into all the papers the Court was free to examine whether in fact 
the statement contained in the recital was correct or not. That principle, 
in my opinion, has no application to the facts of the instant case. 

3. In the aforesaid view of the matter, this application fails and is 
accordingly dismissed. There will be no order as to costs. 

“4. There will be judgment in terms of the award. Interest on 
judgment at 6% and costs for filing and obtaining the award. 


P. R. 
[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Parimal Kumar Chanda 
Decision : May 30, 1977 
Kanailal Jana & Ors. "i ax sai i ... Petitioners 
Versus 
Mrityunjoy Patra & Ors. re aa ... Opposite Parties“ 


West Bengal Land Reforms Act (10 of 1955). See. 8—Pre-emption 
—lInstant tank being part of holding—Position after introduction of Amend- 
ing Act of 1972— Definition of land—Tank having been excluded from land 
— Effect thereof. 

This revision case arises out of an application for pre-emption under 
Section 8 of the West Bengal Land Reforms Act filed on 27.2.72 
in respect ofa tank This tank along with some agricultural lands apper- 
taining to khatianh 127 was recorded in the name of one Dukhabala 
as a raiyat. Dukhabala parted with her interests in some plots of the 
raiyati holding in favour of Motilal and another in 1960. Mritunjoy 
purchased from Motilal in 1976 and as such became a co-sharer by pur- 
chase. Ballavy and Bibhuti inherited some plots of the said khatian 
on the death of Dukhabala and thus became co-sharers of the said 
holding. Ballav and Bibhuti sold their interests in the disputed plot no. 
278 to Bankim and Lakshan. Thereafter Mritunjoy filed the appli- 
cation for pre-emption on 7.2.72 on the allegation that no notice of 
sale was served on him and that he was co-sharer of the holding. 
Kanailal was a subsequent purchaser from Bankim and Lakshan. 

*Civi' Rule no. 1422 of 1976. 
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The controversy centered round the question whether the applica- 
tion for pre-emption in respect of a tank was maintainable in view of the 
amendment of the Actin 1972. It was contended by the petitioners 
here that the right to pre-empt-vested on registration of the sale deed 
before the Amending Act and that right remained unaffected even after 
subsequent change in the definition of ‘land’ given in the Act inasmuch as 
the application for pre-emption was pending since 7.2.72. On accepting 
the contention, the learned Munsif held that the tank and its banks 
could not be separated and Sectioh 8 is concerned with the holding and 
not with land and on that view of the matter, he was of opinion that the 
amendment by which tank has been excluded from the definition of ‘land’ 
has no bearing so far as the holding is concerned. Hence the application 
for pre-emption was allowed. On appeal, the learned Additional District 
Judge affirmed the decision of the Munsif:and dismissed the appeal. Hence 
the revisional application to this Court. 


HELD: The definition section—Sec. 2—opens with the words, “In 
this Act unless there is anything repugnant in the subject or context” and 
it is true that the statutory definition of the word ‘land’ must be read 
subject to those qualifying words. This means that if it is possible to 
gather the intent of the legislature and if it is then found that such legislative 
intent cannot be given effect because of the legislative definition, then the latter 
should not allowed to control the former, But there does not appear to be 
any conflict with the legislative intent and the legislative definition in the 
instant Act. 

When the word land’ has been clearly defined in the West Bengal 
- Land Reforms Act, that definition should be adopted for the construction of 
that word or expresion in that enactment whether the definition accords with 
the definition of homestead in the West Bengal Estates Acquisition Act 
or not. 

In the present case, the tank has emerged as a new species of property 
not falling within the purview of the West Bengal Land Reforms Act. In- 
other words, it has lost its character of land and therefore does not form 
part of the holding as defined in the Act As a necessary corollary to this 
it follows that there cannot be any claim for pre-emption in respect of the 
tank, 

Cases referred to : 


(1) Surendra Kumar v. Sm. Chandratara Nath, (1930) 34 CWN 1063 
(2) Wangard Fire & General Insurance y. M/s. Fraser & Ross, 
AIR 1960 SC 971 
(3) Narayan Chandra Ghosh v. Sanat Kumar Das, 1975(2) CLJ 79 : 
AIR 1975 Cal 290 
(4) Juwan Sinhji Balerisinhji v. Members of the Tribunal, 
AIR 1957 Bom 182 
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(5) Madan Mohan v. Sishu Bala, AIR 1972 Cal 502 : 76 CWN 1058 
(6) R.P. Kapur v. Pratap Singh Kairon, AIR 1964 SC 295 
(7) Doal Singh v. Gurdwara Sri Akal Takht, AIR 1928 Lah. 325 
(8) Ananta Sadashiv v. Ratnagiri, 54 Bom. LR 841 
(9) Saila Patan y. Paltu Chok, ATR 1954 Pat 367 
(10) Bhaskar Narayan v. Daihonrai, AIR 1971 Bom 188 
(11) Gain Chand v. Bahadur Singh, AIR 1961 Punjab 164 
(12) Kannu Pillai v. Pankajakhi, AIR 1960 Kerala 158 
(13) Amedabad Manufacturing & Calico Printing Co. v. S. G. Mehta, 
AIR 1963 SC 1436 
(14) Bhagawandas v. Chotram, AIR 1971 SC 640 
(15) Vidyasagar y. Sudesh Kumar, (1976) 1 SCC 115 
Parimal Das in oP ...for the Petitioners 
S. N. Gorai and D. P. Adhikari aes .. for the Opposite parties 

The judgment of the Court was as follows :— 

This rule has been direeted against the order dated 26.2.67 passed 
by the learned District Judge, Midnapore, in Misc. Appeal No. 148 of 
, 1975 arising out of the order dated 5.7.75 passed by the learned Munsif, 
Tamluk, in Judicial Misc. Case No. 59 of 1972. 

2. The opposite party No. 1 Mrityunjoy filed an application for pre- 
emption under section 8 of the West Bengal Land Reforms Act on 27th 
February, 1972 in respect of Plot No. 278 appertaining to Khatian No. 
18/7 of Mouza Jashantapur and that gave rise to Judicial Misc. Case No. 
59 of 1972. This plot has been recorded in the Settlement Khatian as a 
tank. This tank along with some other agricultural lands of Khatian 
No. 18/7 have been recorded in the name of Dukhabala as a raiyat during 
the revisional settlement operation. Dukhabala parted with her interest 
in respect of some plots of the raiyati holding in fayour of one Motilal 
Mahapatra and his brother Jatindra in the year 1960. Mrityunjoy pur- 
chased plot No. 275 of the said Khatian from Motital by a Sale Deed 
dated 27.7.76 and as such became a co-sharer by purchase. Ballav 
Charan Maity and Bibhuti Bhusan Maity alias Batokristo (O.Ps. 2 and 3) 
inherited some of the plots of Khatian No. 18/7 on the death of Dukha- 
bala and thus became co-sharers of the said holding Ballav and Bibhuti 
sold plot No. 278 by the Sale Deed, Ext. 1 dated 12.2.69 to Bankim Behari 
Jana and Lakshan Chandra Jana—the petitioners Nos. 2 and 3 before 
this Court. After this transfer, O. P. No. 1, Mrityunjoy filed an application 
before the Revenue Officer for pre-emption on 7.2.72 against Bankim 
and Lakshan alleging inter alia, that no notice of sale was served on him 
and that he wasa eo-sharer of the holding. Kanailal Jana, petitioner 
No. 1 was subsequently arrayed as O. P. in that proceeding on the ground 
that petitioner Nos. 2 and 3 had sold the property to him. It appears 
that an attempt was made by Mrityunjoy to add a ground in the appli- 
cation that being the owner of the adjacent land he was entitled to 
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pre-empt apart from his right as aco-sharer. This Court disallowed the 
prayer (vide order dated 29.8.74 in C. R. 2489 of 1973). 


3. Bankim and Lakshan filed written statement alleging that the 
disputed plot was not a raiyati land nor was ita part and parcel of any 
raiyati holding; that the application was barred by limitation and that 
the tank being excluded from the definition of land the application was 
not maintainable. Ballav and Bibhuti also filed one set of objections on 
the same line as indicated in that of Bankim and Lakshan. 


4. It appears from the order of the learned Munsif that the con- 
troversy centered round the question whether the application for pre- 
emption in respect of a tank was maintainable in view of the amendment 
of the West Bengal Land Reforms Act in 1972. It was contended on 
behalf of the petitioners before the learned Munsif that the right to pre- 
empt vested in the petitioners on the registration of the document Ext. 1 
before the amending Act came into force and that right remained un- 
affected even after subsequent change in the definition of ‘land’ given in 
the West Bengal Land Reforms Act inasmuch as the application for 
pre-emption was pending since 7.2.72. The learned Munsif accepted® 
the contention. He, further, held that tank and its banks could not be 
separated and section 8 of the Land Reforms Act is concerned with 
holding and not land simpliciter and in that view of the matter, he was 
of the opinion that the amendment by which tank has been excluded from 
the definition of ‘land’, has no bearing so far as holding is concerned. 
The learned Munsif having allowed the application, the petitioners pre- 
ferred an appeal to the learned District Judge. The learned Additional 
District Judge having dismissed the appeal, the petitioners have come 
with the instant application before this Court. 


5. The learned Additional District Judge agreed with the findings 
of the learned Munsif when he said that the vested right could not be taken 
away by the amendment of the definition of land. He affirmed the views 
of the learned Munsif that the tank and its banks constituted an agri- 
cultural holding. 


6. Mr. Das appearing for the petitioners has submitted that the 
Courts below aeted illegally and with material irregularity in holding that 
the vested right of pre-emption remained unaffected by the change of 
definition of land, which has been given retrospective effect by the legis- 
lature. His further contention is that the right of pre-emption has been 
lost by operation of law as the subject matter of pre-emption has ceased 
to exist since 12th of Febrwary, 1972, when the amendment came into 
force. 


7. Mr. Gorai appearing on behalf of the O.Ps. has raised several 
contentions in support of the orders passed by the Courts below. He 
has submitted that the subject matter of the sale—the R. S. plot No. 278 
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comprised of tank with banks on east and south and both together 
constitute agricultural holding. In support of this contention he relied 
on a decision of this Court reported in (1) 34 CWN 1063, his second 
contention is that the lease dated 9.6.53 regarding plot No. 278 (Ext. 1A) 
granted by the transferor’s predecessor-in-interest in favour of O. Ps. dis- 
closes that the tank was meant for agricultural purpose and hence it was 
a part of the agricultural land belonging to the raiyat transferor. He 
has drawn my attention to the definition of raiyat in Section 2(10) of the 
West Bengal Land Reforms Act. His third contention is that in the finally 
published record of rights Ext. 2 prepared under the West Bengal Estates 
Acquisition Act the description of plot No. 278 was given by the settle- 
ment department as ‘pukur’ which according to the technical rules and 
instructions of the settlement department issued by the Director of Land 
Records and Surveys, West Bengal, is agricultural land. His fourth 
contention is that the word ‘homestead’ as defined in West Bengal Estates 
Acquisition Act also includes tank and this homestead having been inclu- 
ded in the definition of land given in Section 2(7) of the West Bengal 
Lands Reforms Act, the right of pre-emption in respect of the tank 
remains unaffected. His next contention is that the definition of land as 
amended was introduced for fixation of ceiling, classification of land and 
the allied matters. This definition should be constued as not to be repug- 
nant to the context. 


8. Section 8 under Chapter II of West Bengal Land Reforms Act 
gives right of pre-emption to a co-sharer raiyat in the event of a portion 
or share of holding of a raiyat is transferred. Mr. Gorai has submitted 
that the word ‘holding’ should not be replaced by the word land and vice 
versa. In support of his contention he has referred to (2) AIR 1960 SC 
971 which has laid down the proposition that different meaning is to be 
given in different sections of the Act depending upon the subject or the 
context He has also referred toa decision of this Court reported in 
(3) 1975(2) CLJ 79 and a decision of the Bombay High Court reported 
in (4) AIR 1957 Bom 182 for explaining what the word ‘holding’ conveys. 


9 Holding as defined in the West Bengal Land Reforms Act 
means the land or lands held by a raiyat and treated as a unit of assess- 
ment. Land means agricultural land other than land comprised in a tea 
garden which is retained under sub-section 3 of Section 6 of the West 
Bengal Estates Acquisition Act, 1953 and includes homestead but does 
not include tank. Raiyat means a person who holds land for purposes of 
agriculture. As has been held in (5) Madan Mohan v. Sishu Bala, repo- 
rted in 76 CWN 1058: AIR 1972 Cal. 502, land held by a Raiyat consti- 
tutes a holding. As headache presupposes a head, similarly holding pre- 
supposes existence of land. Tank has been expressly excluded from the 
ambit of land with effect from February 12, 1971. Mr. Gorai has drawn 
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my attention to the definition of homestead in the Estates Acquisition 
Act, 1953 which runs thus : 


“Homestead means a dwelling house together with any courtyard, 
compound, garden, out-house, place of worship, family grave-yard, 
library, office, guest-house, tanks, wells, privies, latrines, drains and 
boundary walls annexed to or appertaining to such dwelling house.” 


10. Mr. Gorai has contended that the West Bengal Land Reforms 
Act and the Estates Acquisition Act being in pari materia and when the 
definition of homestead in the Estates Acquisition Act includes tank it 
should not go out of the purview of ‘holding’. The Objects and Reasons 
for the special definition of land in the West Bengal Land Reforms Act 
cannot be legitimately taken into account to construe a provision where 
it is absolutely clear. In this connection reference may be made to the 
case of (6) R.P. Kapur v. Protap Singh Kairon, reported in AIR 1964 SC 
295. West Bengal Land Reforms Act contains a definition clause wherein 
the legislature declared the meaning which certain words or expressions 
are to bear for the purposes of that Act. When a word or phase is defi- 
ned as having a particular meaning in an enactment, it is that meaning 
and that meaning alone which must be given to it in interpretation ofa 
section of the Act unless there may be anything repugnant to the context. 
In other words, the definition section in an Act would ordinarily apply to 
the provisions of the Act, unless any particular provision therein either 
expressly or by intendment excludes it by giving to the words used a diffe- 
rent meaning ora wider construction. The definition clause-section 2 
opens with the words “In this Act, unless there is anything repugnant in 
the subject or context” and it is true that the statutory definition of the 
word ‘land’ must be read subject to those qualifying words. This means 
that if it is possible to gather the intent of the legislature and it is then 
found that such legislative intent cannot be given effect because of the 
legislative definition, the latter should not be allowed to control the 
former. There does not appear to be any conflict with the legislative 
intent and the legislative definition in the instant Act and Mr. Gorai is 
not justified in bringing in the statutory provisions of the Estates Acquisi- 
tion Act to show what would be the intent of the West Bengal Land 
Reforms Act which is a complete Code by itself and no question of 
legislative definition surrendering to the legislative intent does really 
arise in this case. In (7) Doal Singh v. Gurdwara Sri Akal Takht, reported 
in AIR 1928 Lahore 325, Tak Chand, J. observed - : 
“Where a statute gives a definition for an instrument, that defi- 
nition may not be controlled by the understanding of the common 
people, with regard to it.” 
11. If, however, the definitions are arbitrary and result in unreason- 
able qualifications or are uncertain, then the Court is not bound by the 
definition. But where a definition clause is clear it should control the 
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meaning of the words used in the remainder of the Act, for that is the 
legislative intent. Where the definition is not clear then the Court should 
use all intrinsic and extrinsic aid to determine the legislative intent but the 
presumption should be that a fair interpretation of the meaning of the 
words as defined in the definition section should control. It has been 
held in the case-of (8) Ananta Sadashiv v. Ratnagiri, 54 Bom. LR 841, 
(9) Saila Patan y. Paltu Chok, AIR 1954 Patna 367, (10) Bhaskar Narayan 
v. Daihonrai, ATR 1971 Bom. 188 (192) that the definition of an expression 
given in an Act applies wherever that expression occurs in the statute. In 
(11) Gain Chandy. Bahadur Singh, ATR 1961 Punjab 164, (12) Kannu 
Pillai v. Pankajakhi, ATR 1960 Kerala 158 the Courts observed that where 
a particular word is defined in the Act which narrows or restricts its ordi- 
nary meaning, the meaning given in the definition must be applied to the 
word wherever it appears in the Act unless the contrary is indicated. A 
stock taking of the authoritative pronouncements leads us to the conclusion 
that the samé word or term is used in an Act in the same meaning throu- 
ghout. When the word ‘land’ has been clearly defined in the West Bengal 
Land Reforms Act that definition should be adopted for the construction 

eof that word or expression in that enactment whether the definition accords 
with the definition of homestead in Estate Acquisition Act or not. I am, 
therefore, unable to accede to the contention raised by Mr. Gorai on this 
score. 

12. No doubt the right of pre-emption accrued on the registration 
of the document of sale and the application for pre-emption was pending 
from before the amending Act came into force. There cannot be any 
difference of opinion that a vested Tight cannot be taken away by sub- 
sequent enactment of an Act. In other words, under ordinary circums- 
tances an Act does not have retrospective operation on substantial right 
which kave become fixed before the date of commencement of the Act. 
But this Rule is not unalterable. The legislature may affect substantial 
rights by enacting Jaws which are expressly re trospective or by using 
language which has that necessary result [(13) AIR 1963 SC 1436]. In the 
instant case the legislature has made the amended definition of land 
retrospective since 12.2. 71. Mr. Gorai’s clients no doubt acquired a 
right to apply for pre-emption and in fact they applied for it before the 
amendment came into force but that will not enable them to get an order 
of pre-emption. In (14) Bhagawan Das (Dead) by L. R. S. and others 
v. Chotram, reported in AIR 1971 SC 640 the Supreme Court has observed 
that the statutory right of pre-emption is one which attaches to the land 
and is not a mere personal right. The Court further said that the pre- 
emptor is an aggressor and as he wishes to dislocate the vendee he must 
sohw that the right of pre-emption which he had at the date of the sale 
subsisted upto the date of the order for possession by pre-emption. In 
another case of (15) Vidyasagar v. Sudesh Kumar, reported in 1976 1. 
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SC Cases 115 a pre-emption decree was obtained prior to the enforce- 
ment of the U. P. Zamandari Abolition and Land Reforms Act, 1950. 
The Supreme Court held that pre-emption decree did not survive for 
execution after the enforcement of the Act in the particular area in which 
the land was situated. In the present case the tank has emerged as a new 
species. of property not falling within the purview of the West Bengal 
Land Reforms Act. In other words, it has lost its character of land and 
therefore does not form part of the holding as defined in the Act. As a 
necessary corollary to this it follows that there cannot be any claim for 
pre-emption in respect of the tank. 

13. Mr. Gorai has submitted that the tank and its banks constitute 
one holding and that it cannot be split up and the water portion distin- 
guished from the dry portion and pre-emption in respect of a portion of 
a holding is quite maintainable. {am unable to accede to this contention. 
Where land is let out for cultivation and there is a tank upon it the tank 
would go with the land. No evidence has been Jed to show that the banks 
were ever used for agricultural purposes. On the showing of the 
petitioners there are trees on the banks (vide schedule annexed to the 
application). It will also appear from the recitals in the document, 
Ext. 1/A that right of passage was reserved for the claimant over 
the banks and this also suggests that the banks were not ancillary to 
cultivation. The banks in the instant case are necessary for the use of 
the tank and cannot be regarded as agricultural land. I need not dilate 
on this point any more in view of the specific defination of ‘land’ as 
given in the West Bengal Land Reforms Act. 

14. In view ofthe discussions made above, this revisiona) appli- 
cation will suceeed. The Rule is made absolute. The judgment and 
order dt. 26.2.76 passed by the learned Additional District Judge, Midna- 
pore, in Misc. Appeal No. 148 of 1975 arising out of the judgment 
and order dated 5.7.75 passed by the learned Munsif, Tamluk is set 
aside. The application under Section 8 of the West Bengal Land Reforms 
Act which gave rise to the Judicial Misc. Case No. 59 of 1972 stands 
rejected. There will be no order for costs. 


T.K.M. 
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[ CRIMINAL REVISIONAL JURISDICTION ] 
Before Mr. Justice Parimal Kumar Chanda and Mr. Justice 
Sudhamay Basu 
Decision : May 30, 1977 
Gobinda Chandra Bhowmick alias Babla Bhowmick .. Petitioner 
Versus 

State of West Bengal es ... Respondent* 

West Bengal Children Act (30 ef 1959), Sec. 28—Prohibition of 
joint trial of ‘child’ and adult—What is the age of child so as to become a 
juvenile delinquent- Relevant date— Whether date of commission of 
offence or the date when the accused is brought before court for trial. 


The short question involved in this revision ease is : when is the age 
to be calculated for the purpose of section 28 of the West Bengal Children 
Act 1959. Isthe age at the time of commission of the offence to be 
taken into consideration or is the age when the person concerned is 
charged or tried to be considered ? 

HELD: The question whether a person isa child or not has to be 
determined not with reference to the date of the commission of the offence 
` but with reference to the date when the person is brought before the Court 

to be dealt with. 
Cases referred to : 

(1) Ramji Missar v. State of Bihar, ATR 1963 SC 1088 

(2) Dharam Palv. State of U. P., AIR 1975 SC 1917: 
1975 Cr. L. J. 1966 

(3) Madan Prodhan v. The State, 1976(1) CLJ 224 

(4) Mahadeolal Kanodia v. Administrator General of W. B., 
AIR 1960 SC 936 

(5) Jaisri Sahu v. Rajdewan Dubey, AIR 1962 SC 83 

(6) Lala Sri Bhagwan v. Ramchand, AIR 1965 SC 1767 

(7) Gobinda Chandra Bhowmick v. State of West Bengal, 

1977(1) CLJ 519 (F. B.) 
Chittaranjan Das, Anath Bandhu Pal and Miss Pranati Banerjee 
.. for the Petitioner 
.. for the Respondent 


Mukti Prosanna Mukherjee eat 
The judgment of the Court was as follows :— 


Basu, J.: This Rule was obtainted by the petitioner who was 
committed to the Court of Sessions by a Magistrate, Ist Class, Sealdah 
on October 19, 1973 to be tried along with two others of charges under 
sections 304/34 I. P. C. and under section 27 of the Arms Act. The 
occurrence, according to the prosecution, took place on the 8th of 
September, 1971 at about 11.30 P. M. when the three accused involved in 
the sessions trial fired a few shots at 38/A, Murari Pukur Road, killing 

*Criminal Revision Case No. 1121 of 1973 
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one person and injuring another who were on the roof of the house. 
The petitioner alleges that he was seventeen years five months when the 
alleged offence was committed. An affidavit sworn by the father of the 
petitioner, Sri Kalipada Bhowmick states that the petitioner was born on 
13. 4. 1954. When the sessions trial was due to commence the petitioner 
submitted that as he was a child under the West Benga! Children Act, 1959, 
he could not be tried with the other adult accused persons. The learned 
Sessions Judge noted that the petitioner did not contend that he was still 
a child but the contention on behalf of the petitioner was that the Magis- 
trate who committed the petitioner to the COURT OF Sessions had no 
jurisdiction. The learned Sessions Judge held that he assumed jurisdic- 
tion on the basis of commitment. As the matter related to jurisdiction 
he gave leave to the petitioner to move this Court. In the circumstances 
arule was obtained in this case calling upon the District Magistrate, 
24-parganas, to show cause why the petitioner should not be segregated 
from the trial of the other two accused persons. 

2. According to section 2(d) of the West Bengal Children Act, 
1959, “Child” means a person who has not attained the age of 18 years. 
Section 28 which provides joint trial of ehild and adult runs as follows :— 

(1) Notwithstanding anything to the contrary contained in sec- 
tion 239 of the Code of Criminal Procedure, 1898, or any other law for 
the time being in force, no child shall be charged with, or tried for, any 
offence together with an adult. 

(2) Whereachild and an adult are aceused of an offence for 
which under section 239 of the Code of Criminal Procedure, 1898, or 
any other law for the time being in force, they would, but for the 
prohibition contained in sub-section (1), be charged and tried together, 
the Court taking cognizance of the offence shall direct separate trials 
of the child and the adult. 

The crucial point for determination in this Rule is when is the age to be 
calculated for the purpose of section 28. Is the age at the time of the 
commission of the offence to be taken into consideration or is the age 
when the person ceneerned is charged or tried to be considered ? 

3. Some of the relevant sections of the West Bengal Children 
Act, 1959, may be noted. Section 3 runs as follows :— 

“Notwithstanding anything to the contrary contained in this Act, 
if during the course of any proceeding under this Act, a child attains 
the age of eighteen years, the proceeding may be continued and orders 
may be made under this Act in respect of him as if he was a child”. 

Section 6 provides “when a child is brought before a Magistare or Court 
not empowered to pass an order under this Act, such Magistrate or Court 
shall forward the child to the nearest juvenile Court or other Court or 
Magistrate having jurisdiction”. It may be mentioned that according to 
Section 22 which relates to bail and custody of children pending enquiry 
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the expression used is “when a child is arrested or detained on a charge 
for any offence, whether bailable or not, or appears or is brought before 
a Court......... z . 

Section 26 which is concerned with orders that may be passed 
regarding juvenile delinquents to be sent to a reformatory or Borstal 
school. It may be incidentally noted that a juvenile delinquent under sec- 
tion 2(h) means a child who has been found to have committed an offence. 
Therefore, it seems that the Court may send to borstal or reformatoty 
school a person who is not only a child at the time of the commission of 
the offence but who has been found to have committed an offence. Again 
section 40 which deals with presumption. and determination of age runs 
as follows : 

“Whenever any person is brought before a Court to be dealt with 
under any of the provisions of this Act as a child, the Court shall 
make due inquiry as to the age of that person and also, for the pur- 
pose of section 41. as to his religious persuation and shall, after taking 
such evidence as may be forthcoming, record a finding whether the 
person is a child or not and what his age is. The age so found by 
the Court shall, for the purposes of this Act, be deemed to be the 
true age of such person. 

It would thus appear that the age to be determined by the Court- upon 
enquiry is when a person is brought beforea Court to be dealt with and 
not when he committed the offence. 

4. Inthe case of (1) Ramji Missar and another v. The State of 
Bihar, reported in AIR 1963 SC 1088, the Supreme Court, having regard to 
the object of the Probation of Offienders Act, 1958, which was to prevent 
the turning of youthful offenders into criminals by their association with 
hardened criminals of mature age, held that the object would make it 
clear that the question of age of the person is relevant not for the 
purpose of determining his guilt but only for the purpose of puni- 
shment. Where, therefore, the Court finds that the offender is 
not a person of the age of 21 on the date when the Court found him 
guilty Section 6(1) has no application to him. The aforesaid decision on 
a statute which is some what in patimateria with the West Bengal Children 
Act also lends assurance to the above views. In another case reported 
in (2) AIR 1975 SC 1917=1975 Criminal Law Journal 1966, the Supreme 
Court in applying section 21 of the Uttar Pradesh Children Act, 1951, 
which starts with the following words :— 

“Whenever a child is found to have committed offence......... the 
Court noted that the age of the person concerned at the time of the 
trial” was found by the trial court to be about 15 years. This also 
seems to indicate that the crucial point of time was not when the 
offence was committed but the time of trial. 

5. It, however, appears that in (3) Criminal Appeal no. 470 of 
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1974 (Madan Prodhany. The State) a Division Bench consisting of P.C. 
Borooah and H.N. Sen, JJ. [since reported in 1976 (1) CLJ 224-Ed.] held 
that ifa person be a child ‘“‘on the date of the commission of the offence 
for which he was eonvicted” his trial along with an adult is “clearly with- 


out jurisdiction being in contravention of the specific provision of section 
28 (1) of the Act”. 


6. As we were unable to agree with the aforesaid decision we refe- 
rred the matter to the Hon’ble Chief Justiee to constitute a Full Bench 
for consideration of the same under Chapter VII of the Appellate Side 
Rules and/or in terms of the principles laid down by the Supreme Court 
that if one Division Bench differs from an earlier view on a question of law 
of another Division Bench, a reference was to be made ro a larger Division 
Bench, : (4) Mahadeolal v. A.G., West Bengal, AIR 1960 SC 936 at 941: 
(5) Jaisri v. Rajdewan, AIR 1962 SC 83 at page 87 ; (6) Lala Sri Bhagwan 
and another y. Remchand and another (AIR 1965 SC 1767). 

We raised the following question for the determination by a larger 
Bench : 

“For the purpose of determining whether a person is a child or not , 
within the meaning of section 28 of the West Bengal Children Act, 
1959, is the age to be determined with reference tothe date of the 
commission of the offence or when the person is brought before the 
Court or with reference to some other date”. 


7. A Full Bench was constituted by the Hon’ble Chief Justice 
consisting of himself and N. C. Mukherji, and B. C. Ray, JJ. to go into 
the question. By (7)a judgment dated 30. 3. 77 [ since reported in 1977(1) 
CLJ 519-Ed. ] Their Lordships felt that ‘“‘the answer that we may give to 
the question referred to us would be academic and as such we refrain 
from doing so”. Their Lordships considered the facts of both the cases 
and thought that they were completely different. Any comment will 
be indecorous, incompetent and useless at this stage. 


8. The result is unfortunate. The litigants are deprived of an early 
authoritative pronouncement by the Full Bench on the question which we 
referred to it. Although the Full Bench refrained from answering the 
question of law raised by us, it considered the merits of the case and 
held “we are also of the opinion that the Sessions Judge assumed juris- 
diction on commitment and that being so, it cannot be said that there was 
any illegality in assuming jurisdiction”. The said Bench was not sitting 
in appeal and its pronouncement on merit, we believe, is not strictly 
binding on us. But the same is certainly of great weight. The facts of the 
two cases are undoubtedly different but in view of the decision by the 
other Bench in the case of Medan Predhan v. the State, we regret, we 
are unable to hold that the point of law raised before us was irrelevant. 
Out of deference to the prevailing practice and the salutary principles 
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enunciated by the Supreme Court from time to time, referred to earlier, 
we wanted to tefrain from expressing a view contrary to that held by the 
other Division Bench. We however find ourselves constrained to do the 
same. In our view, the question whether a person is a child or not has 
to be determined not with reference to the date of the commission of the 
offence but with reference to the date when the person is brought before 
the Court to be dealt with. In that view of the matter the petitioner’s 
contention will fail. 
The Rule is, therefore, discharged. 
Chanda, J.: I agree. ` 
N. C. S. 


[CIVIL APPELLATE J URISDICTION] 
Before Mr. Justice Sabyasachi Mukharji and Mr. Justice 
Murari Mohan Dutt 
Decision : April 7, 1977 
Sastidas Mullick vei vee Pe ii Appellant 
Versus 

J. L. R. O., Barrackpore Circle & Ors. is ... Respondents* 

West Bengal Estates Aequisition Act 1953 (1 of 1954), See. 6(1)(b)— 
Scepe and interpretation of of certain words in Cl. (b) before and after 
amendment by W. B. Act 9 of 1961-—Stractures of tenant as well as of. 
owner standing on land en the date of vesting— Whether owner is entitled 
to retain land comprising structure owned by him—Whether non-agricultural 
tenant is intermediary coming within definition section;2—Sec. 42(1), pro- 
viso—Why non-agricultural tenant has been included in the previso—Inter- 
pretation of proviso to sec. 42(1) ef the Act. 

A single legal issue presents itself for solution in this appeal. The 
question is whether the interest of the appellant in premises no. 85 Dum 
Dum Cossipur Road, Cal-28, has vested in the State under the West Bengal 
Estates Acquisition Act 1953. A few salient facts need emphasis. The 
premises in question was recorded in the relevant Settlement Records in 
the name of appellant’s father. The father leased out some portions 
of the premises to a company (Respondent 4) for construction of a cinema 
housé. That was in 1947. A cinema house was, in fact, built and is in 
existance till now. It further appears from the records that on a portion of 
the premises whieh was not let out, there exists an oid dilapidated build- 
ing recorded in the name of the appellant’s father. The lease in favour 
of Respondent no. 4 was effeetive when the West Bengal Estates Aequisi- 
tion Act came into force. With a view to take advantage of the Aet, 
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Respondent no. 4 refused to make payment of rentto the appel- 
lant on the plea that the interests of the appellant in the premises 
had vested in the State and that it had been paying rent direct to 
the State Government since the. Act came into. force. The appellant 
having been aggrieved by the action of Respondent no. 4; -moved 
a writ petition before this Court and obtained a Rule, which was 
ultimately discharged. Against the said order of discharge, the 
present appeal was filed by the appellant. The contention of the 
appellant was that on the strength of the provisions of section 
6(1)(b) of the Act he was entitled to retain land comprised in or apper- 
taining to the structures standing on the land and that he had exercised 
his choice to retain the premises in question by submitting a return in the 
prescribed form. The appellant has further contended that he is not 


an intermediary within the meaning of the Act as he is a non-agricultural 
tenant in respect of the disputed land and accordingly there is no question 
of vesting of his interests in view of section 5(c) of the Act. 


During the pendency of the Rule in this Court, section 6(1°(b) was 
amended with retrospective effect by the West Bengal Act IX of 1961. 
The expression “whether erection by the intermediary or not” was substi- 
tuted by the expression “owned by the intermediary or by any person, not 
being a tenant, holding under him by leave or license”. An explanation 
was also added but that was not relevant for the present purpose. 

HELD: If section 6(1)(b) was not amended, the appellant would 
have been entitled to retain the disputed land as comprised in or appertaining 
to the structures standing thereon even though the structures were built by 
Respondent no. 4. But after the amendment of section 6(1)(b) there can be 
no doubt that if the structures are not owned by the appellant he would not be 
entitled to retain the land comprised therein or appertaining thereto under 
this section. . 

As the appellant is the owner a pucca structure within a portion of the 
said premises on the date of vesting inas much as the said structure was 
erected by his predecessors-in-interest, he is entitled to retain the land 
comprised in the said structure under section 6(1)(b) 

Re : Non-agricultural tenant— : 

It is clear from the definition of the term “intermediary” that the inter- 
est of a non-agricultural tenant will not vest in the State, for an intermediary 
is a person above a non-agricultural tenant or a raiyat Section 5(1)(c) has 
made the position more clear as it provides that a non-agricultural tenant shall 
hold the land directly under the State, and under section 5(1)(d) he is requi- 
red to pay rent to the State. The Supreme Court in Shibsankar Nandy’s case 
has also laid down that a non-agricultural tenant does not come within the 
definition of the word ‘intermediary’ in section 2(1). In otherwords, a non- 
agricultural tenant is not an intermediary. 


There is no evidence on record that the disputed land was ever used for 
agricultural purposes at any point of time. The disputed land not having 
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been used for purposes of agriculture or horticulture, it does not. therefore, 
come within the definition of agricultural land as given in clause (b) of 
Section 2, The ordinary use of the disputed land being non-agricultural, 

it is not non-agricultural land within the meaning of clause (j) of section 2. 
` The position, therefore, comes to this that the appellant is a tenant in respect 
of the non-agricultural land holding under a proprietor or a tenure-holder and 
as such he is a non-agricultural tenant within the meaning of clause (k) of 
Section 2. 


The respondents contended that the appellant having only a rent-receiving 
interest, he must be deemed to be an intermediary. It is true that a person 
having a rent receiving interest will ordinarily be an intermediary, but this 
theory is not applicable to the case of-a non-argricultural tenant. A non-agri- 
cultural tenant may create several grades of tenants under him and may reduce 
his interests to that of a rent-receiving one, but still then he will not come 
under the difinition of intermediary. So, merely because the appellant 
has only a right to receive rent, that willnot make him an intermediary, 
as he is a non-agricultural tenant. 


It is true that in the proviso to Section 42(1) of the West Bengal 
Estates Acquisition Act, the tenure comprising exclusively of non-agricultural 
lands is contemplated but there can be no doubt that such a tenure could 
not be created under the Bengal Tenancy Act. The said proviso does not 
recognise the creation of a tenure comprising exclusively of non-agricultural 
lands, But it appears that all that has been intended to mean by the said pro- 
‘viso is that the tenure though initially created of agricultural lands was found 
to be comprised exclusively of non- agricultural lands on the date of vesting. 
Though the proviso refers to such a tenure-holder as an intermediary, yet it 
does not affect his interests. He will pay the same rent as he was paying 
immediately before the date of vesting if he retains all such lands or will pay 
as rent an amount which shall bear the same proportion to the rent he was 
paying immediately before the date of vesting, as the area of the land 
retained by him bears to the area of all the lands which were comprised 
in the tenure if he only retains a part of such lands, or pay no rent for 
the land retained by him if he held such land rent free immediately before the 
date of vesting. The option to retain all his lands is with him. The legis- 
lature has made an exception in his case by the proviso andhe has been 
treated asa non-argicultural tenant in regard to his liability to pay rent. 
The proviso does not support the contention of the respondents. On the 
contrary, it is quite consistent with the view holding the appellant to be a 
non-agricultural tenant of the disputed land. 

Cases referred to :— 

(1) Shibsankar Nandy v. Prabartak Sangha, AIR 1967 SC 949 
(2) Umrao Bibi y. Syed Mohamed Rojabi, (1899) 4 CWN 76 
(3) Gunga Gobind Mandal y. Collector of 24 Parganas, 11 MIA 340 
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Tarak Nath Roy a oe es ... for the Appellant 
Smriti Kumar Raichowdhury and Bidyut Kumar Banerjee 
: n ... * for Respondents I to 3 
Amal. Kumar Ghosal soi ee .. for Respondent no. 4 
The judgment of the Court was as follows :— 

Dutt, J.: The only question that is involved in this appeal is 
whether the interest of the appellant in the disputed land has vested in 
the State under the West Bengal Estates Acquisition Act, 1953. 


2. The disputed land appertains to C. S. Plots Nos. 11 and 32 of 
Khatians Nos 21 and 390 respectively of Mouza Kalidaha, within P. S. 
Dum Dum, in the district of 24-Parganas. It is situate within the limits 
of the South Dum Dum Municipality and bears the Municipal Premises 
no. 85, Dum Dum Cossipore Road, Calcu'ta-28. In ths C. S. record- 
of-rights finally published in 1931 the disputed land was recorded in the 
names of the father of the appellant Prosad Das Mallick and his coshirers. 
The entry shows that there were pucca structures on the said Plot 
Nos. 11 and 32. By an indenture dated November 26, 1947, 16 cottahs 
of the disputed land was leased out by the father of the appellant to the 
respondent no. 4, Scene Screne Limited for the purpose of construction 
of a cinema house. Again by another indenture of lease dated August 28, 
1952 a further quantity of land measuring 2 cottahs was leased out to 
the respondent no. 4 for the purpose of the said cinema house. Both the 
leases are to expire on November 30, 1977. It is not disputed that the 
cinema building was constructed by the respondent no. 4 on the disputed 
land some time in 1947 and the said building is still in existence. After 
the West Bengal Estates Acquisition Act, 1953 came into force, the res- 
pondent no. 4 refused to pay rent to the appellant on the ground that 
the interest of the appellant had vested in the State under the provisions 
of the said Act and that accerdingly, he has since then been paying rent 
to the State of West Bengal. It is also not disputed that the State Govern- 
ment has been accepting the rents frem the respondent no 4. The appe- 
Mant moved a petition before this Court under Article 226 of the Cons- 
titution for a Writ in the nature of Mandamus restraining the respondent 
no. 1 the Junior Land Reforms Officer from realising rent from the res- 
pondent no. 4 and for a Writ in the nature of Certiorari for quashing the 
order passed by the respondent no. 4 relating to the realisation of rent 
from the respondent No. 4. On the said petition, a Rule Nisi was issued 
out of which the preseut appeal arises. 

3. The contention of the appellant was that in view of the pro- 
vision of section 6(1)(b) of the West Bengal Estates Acquisition Act he 
was entitled to retain the land comprised in and appertaining to the 
structures standing on the disputed land and that he had already filed 
a return in Form ‘B’ retaining the disputed land. At the time the Rule Nisi 
was issued, the provision of section 6(1)(b) was in the following terms ; 
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“6(1). Notwithstaning anything contained in sections 4and 5, 
an intermediary shall, except in the cases mentioned in the proviso 
to sub-section (2) „but subject to the other provisions of that sub- 
section, be entitled to retain with effect from the date of vesting— 

(a) * % * * * 

(b) land comprised in or appertaining to buildings and structures, 
whether erected by the intermediary or net.” 


During the pendency of the Rule, section 6(1)(b) was amended with 
retrospective effect by the West Bengal Act IX of 1961. The words ‘“‘whe- 
ther erected by the intermediary or not” was substituted by the words 
“‘owaed by the intermediary or by any person, not being a tenant, hold- 
ing under him by leave or license”. An explanation was added to 
clause (b) which provides that for the purposes of this clause ‘tenant’ shall 
not include a thika tenant as defined in the Caleutta Thika Tenancy 
Act, 1949. 


4. G.K. Mitter, J. (as he then was) came to the finding that both 
under section 6(1)(b) as it stood before the amendment and uncer 
ethe altered provisions, the appellant was not entitled to retain the 
disputed land covered by the structures. In that view of the matter, he 
discharged the Rule. After considering the scope and effect of the una- 
mended section 6(1)(b), we are of the view that the learned Judge was 
not correct in his interpretation of the section particularly the words 
“whether erected by the intermediary or not’. In our view if section 
6(1)(b) was not amended the appellant would have been entitled to retain 
the disputed land as comprised in or appertaining to the struetures stand- 
ing thereon even though the same were built by the respondent no. 4. 
After the amendment of section 6(1)(b), there can be no doubt that if 
the structures are not owned by the appellant he is not entitled to retain 
the land comprised therein or appertaining thereto under this section. 

5. It is apparent that the appellant claimed the right of retention 
under the unamended section 6(1)(b) and he took the simple course of 
pleadiug that he was entitled to retain the disputed land, for it was beyond 
his contemplation that section 6(1)(b) would be amended with retros- 
pective effect. Be that as it may, in this appeal. the appellant has taken 
an additidnal ground, namely, that apart from the cinema building there 
are other structures which were erected by his predecessor-in-interest and, 
as such, he is entitled to retain the land comprised in these structures, A 
further point that has been taken by the appellant before us is that he is 
not an intermediary within the meaning of the Act as he is a non-agricul- 
tural tenant in respect of the disputed land and accordingly, there is no 
question of vesting of his interest in view of section 5(c) of the Act. This 
appeal came up for hearing before the Bench consisting of Tarun Kumar 
Basu and M. N. Roy, JJ. So far as the first point is concerned their 
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Lordships took the view that there should be a definite finding and deter- 
mination of the point which involves questions of faet. They adjourned 
the hearing of the appeal and directed the respondent no. 2, the Estates 
Acquisition Collector, 24-Parganas, to give his findings on the point and 
send a report to this Court. Further, it was directed that the respondent 
no. 2 should also keep in his view the contention made on behalf of the 
Government that the land in question being situate in Dihi Panchannag- 
ram, is Khasmahal land of the Government and so the appellant had no 
right to retain them. The appeal was directed not to be treated as heard in 
part by their Lordships. As directed the respondent no. 2 has submitted 
his report dated September 14, 1976. In his report it has been found by 
him that there is a pucca structure in the extreme south of C.S. plot no. 
11 measuring 570 sq. ft. which has been in the possession of a refugee 
family for the last 25 years It is further stated hy him in his report that 
on equiry, he learnt that when the refugees had taken over possession of 
jand it was in a dilapidated condition and some ‘dom’ used to live there. 
He has drawn an inference from the above fact that the original structure 
was made fer the servants of the then owner of the land. This finding 
of the respondent no. 2 relates to the question of the appellant’s retention 
of the disputed land under section 6(1`(b) as amended The appellant 
owned the said structure on the date of vesting as the same was erected 
by his predecessors-in-interest. In any event, therefore, he is entitled to 
retain th? land comprised in the said structure under section 6(1)(b). 

6. But the most important question seems to be whether the appe- 
llant is a non-agricultural tenant as contended on his behalf at the hear- 
ing of this appeal. The disputed land being situate whithin Dihi Pancha- 
nnagram is Government Khasmahal land. The C. S. record-of-rights 
describes the predecessors-in-interest of the appellant including his father 
as tenure-holders under a superior landlord in respect of four plots of ` 
land including the said plot nos. 1! and 32. It also records the existence 
of ‘Dalan’ which means brick-built structures on both the plots. The 
revisional record-of-rights also records the same thing as in the C. S. 
record-of-rights except that in respect of plot nos. 11 and 32 the cinema 
hall has been specifically recorded. 

7, At this stage, we may refer to some of the provisions of the 
West Bengal Estates Acquisition Act. Section 4 provides that the State 
Government may from time to time by notification declare that with 
effect from the date mentioned in the notification, all estates and the rights 
of every intermediary in each such estate situated in any district or part 
of a district specified in the notification, shall vest in the State free from 
all incumbrances. The notification under section 4 was published by the 
State Government and the date of vesting as mentioned in the notification 
was Baisakh 1, 1362 B. S. corresponding to April 15, 1955. Section 5(1) 
deals with the effect of a notification under seetion 4. It provides inter alia . 
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that upon the due publication of a notification under section 4, on 
and from the date of vesting the estates and the rights of intermediaries 
in the estates to-which the declaration applies, shall vest in the State free 
from all incumbrances, namely, rights in sub-soil ineluding rights in mines 
and minerals, rights in hats, bazars, ferries, fisheries, tolls and other sairati 
interests, all lands in any estate comprised in a forest together with all 
rights to the trees therein or to the produce thereof and held by an inter- 
mediary or any other person, and all grants of, and confirmation of titles 
to, estates and rights therein. Section 5(1)(c), inter alia provides that 
every non-agricultural tenant holding any land under an intermediary 
shall hold the same directly under the State. Under section 5(1)(d) 
every non-agricultural tenant holding under an intermediary shall be 
bound to pay to the State his rent and other dues in respect of his land, 
accuring on and from the date of vesting. Section 2 is the definition 
section. Clause (b) of section 2 defines agricultural land as meaning land 
ordinarily used for purposes of agriculture or horticulture and includes 
such land, notwithstanding that it may be lying fallow for the time being. 
Clause (i) of section 2 defines an intermediary as meaning a proprietor, 
tenure-holder, under-tenure-holder or any other intermediary above a 
raiyat or a non-agricultural tenant and includes a service tenure-holder 
and, in relation to mines and minerals, includes a lessee and a sub-lessee. 
Under clause (j) of section 2 non-agricultural land means land other than 
agricultural land or other than land comprised in a forest. Clause (k) 
of section 2 defines a non-agricultural tenant as meaning a tenant of non- 
agricultural land who holds under a proprietor, a tenure-holder, a service 
tenure-holder or an under tenure-holder. 


8. It is clear from the definition of the term “intermediary” that 
the interest of a non-agricultural tenant will not vest in the State, for an 
intermediary isa person above a non-agricultural tenant or a raiyat. 
Section 5(1)(e) has made the position more clear as it provides that a non- 
agricultural tenant shall hold-the land directly under the State, and under 
section 5(1)(d) he has to pay rent to the State. In (1) Shibsankar Nandy 
v. Prabartak Sangha and others, AIR 1967 SC 940, the Supreme Court 
has also laid down that a non-agricultural tenant does not come within 
the definition of the word ‘intermediary’ in section 2(i). In other words, 
a non-agricultural tenant is not an intermediary. 


9. The dispute in this case is whether the appellant is a non-agri- 
cultural tenant. In order that a person may be said to bea noneagricul- 
tural tenant he must be a tenant of non-agricultural land helding under 
a proprietor, a tenure-holder, a service tenure-holder or an under-tenure- 
holder. It has been already noticed that the disputed land is a non- 
agricultural land and the appellant’s predecessors-in-interest including his 
father were tenants under one Krishna Kamini Chowdhurani in respect 
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of the disputed land as per the C. S. Record-of-Rights. The position on 
the date of vesting which appears from the revisional reeord-of-rights is 
that the appellant is the holder of the superior interest in respect of the 
said two plots and the respondent no.4 is the possessor of the said 
plots. In the C.S. record-of-rights the predecessors-in-interest of the 
appellant were recorded is ‘“Madhyasatwadhikari Chirasthai”’ which expre- 
ssion means “permanent tenure-holder”. It is contended on behalf of the 
respondents that as the appellant or his predecessors-in-interest were tenure- 
holders on the date of vesting they were intermediaries and accordingly, 
their interests in the disputed land vested in the State. The term “tenure- 
holder” has not been defined in the West Bengal Estates Acquisition Act. 
Clause (p) of seetion 2 of the Act, however, provides that expressions 
used in this Act and not otherwise defined have in relation to the areas to 
which the Bengal Tenancy Act, 1885, applies, the same meaning as in that 
Act and in relation to other areas meaning as similar thereto as the exis- 
ting law relating to land tenures applying to such areas permits. By 

virtue of clause (p), the meaning of the term “tenure-holder” and the 

meaning of the expression under-tenure-holder and other expressions not 
defined in the West Bengal Estates Acquisition Act have to be understood 
from the definition of those expressions as given in the Bengal Tenancy 
Act. Under section 4(1) of the Bengal Tenancy Act, of the four classes of 
tenants, tenure-holders, including under-tenure-holders form one class. 

Section 5(1) of the Bengal Tenaney Act provides that “Tenure-holder” 
means primarily a person who has acquired from a proprietor or from 
another tenure-holder a right to hold land for the purpose of collecting 
rents or bringing it under cultivation by establishing tenants on it, and 
includes also the successors-in-interest of persons who have acquired such 

right. It is now well settled that the Bengal Tenancy Act applies only to 

leasses of agricultural lands for agricultural purposes. In this connection, 

we may refer to a decision of a Division Bench consisting of Maclean C.J. 

and Banerjee J. in (2) Umrao Bibi and another v. Syed Mohamed Rojabi, 4 
CWN 76. In that case. Maclean C.J. held that a tanure-holder, within the 
contemplation of the Bengal Tenancy Act must be a person who holds 
land which is used for agricultural or horticultural purposes. As per the 
other learned Judge, Banerjee J. the distinction between the cases coming 
under the Transfer of Property Act and those coming under the 
ordinary Rent Law is constituted by the fact of the land being 
non-agricultural or agricultural. It follows from this decision that in 
order that a person may be said to be a tenure-holder the land must 
be used for agricultural or horticultural purposes. Under the Bengal 
Tenancy Act a tenure of non-agricultural land cannot be conceived 
of. Butin the instant case, the interest of the predeeessors-in-interest 

of the appellant was recorded as that of a tenure-holder under the superior 

interest. At the same time, it is apparent from the CS record-of-rights 
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and the Revisional record-of-rights that the disputed land is being 
used for non-agricultural purposes at least since 1931 when the CS reeord- 
of-rights was finally published. There is no evidence before us that the 
disputed land was ever used for agricultural purpose at any point of time. 
The disputed land not having been used for purposes of agriculture or 
horticulture it does not, therefore, fall under the definition of agricultural 
Jand as given in clause (b) of section 2. The ordinary use of the disputed 
land being noa-agriculture, it is non-agricultural land within the meaning 
of clause (j) of section 2. The position, therefore, comes to this that the 
appellant isa tenant in respect of non-agricultural land holding under a 
proprietor or a tenure-holder and so he is a non-agricultural tenant within 
the meaning of clause (k) of section 2. 

19. Mr. Smriti Kumar Raichowdhury, learned Advocate appearing 
on behalf of the State Government has strenuously urged that the dis- 
puted land being-a Government Khasmahal land, the appellant or his 
father was a proprietor and not a non-agricultural tenant. He has placed 
much reliance on certain observations of the Privy Council in (3) Gunga 
Gobind Mundal v. The Collector of the Twenty Four Parganas, 11 MIA 
345 as referred to in Saradacharan Mitra’s Tagore Law Lectures on the 
Land Law of Bengal. In his Tagore Law Lectures, 2nd Edition, page 32, 
Saradacharan Mitra observed as follows : 

“A Khas Mahal is an estate held by Government standing in the 
place of the proprietor ................ In the Bengal Tenancy Act of 1885 
Government khas mahals are “‘estates”, and the Government is a ‘‘pro- 
prietor” owning estates. ‘The Government is also a “landlord” like 
other landholders.” 


As the disputed land is a part of Government khasmahal land, it 

must have been settled to the predecessors-in-interest of the appellant by 

the Government. The relationship between the Government and the 

predecessors-in-interest of the appellant as per the provisions of the 

Bengal Tenancy Act would be that of landlord and tenant which is clear 

from the above observation. In the ease of Gunga Gobind Mundal the 

Privy Council was considering the interest of one Johnson holding 
Khas Mahal land under the Government. The Privy Council observed : 

“If there was anything in the nature of the title of the Government 

to lands in the Twenty-four Pergunnahs orany usage or custom in 

force there, which gave a less permanent interest to the possessors of 

proprietary right. some authority for, or some evidence of such a vari- 

ation from, and limitatien of the general law, should have been adduced 

to their Lordships. Their Lordships themselves are aware of nothing 

to take these titles out of the operation of the principles establshed 

by the cases above referred to ; vee isa su be 

.--The interest of the person in possession 
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is not a limited but an absolute interest; the title to the lands 
is one inheritance, the title, to the khiraj or rent is another. Though 
these lands are treated as part of the khas mahals, yet there is no proof 
in this case of any relation of landlord and tenant ever existing between 
Johnson and the Government. Johnson appears to have been the 
absolute owner, and no reversion to have existed in the Goverment. 
It is not the case of a lease at all, still less of a lease of temporary 
duration ; it is the case of an absolute ownership of the lands; and 
the title of the Government rather resembles a seignory than that of a 
lessor with a reversion...........- 


There is no relation of Landlord and tenant in such a case bet- 
ween the Government and the owner of the lands, who is the landlord, 
and not a Ryot. The Government has a title to the rent of jumma. 
By whatever name it be called the right and title is to the rent substanti- 
ally ; it does not include a right to the possession of the lands, though 
such a right might arise by forfeiture or extinction of the ownership.” 

11. The decision of the Privy Council referred to above was given 
in 1867, that is. long before the enactment of the Bengal Tenancy Act, 
1885. It was held by the Privy Council that the interest of Johnson was 
that of a proprietor and that there was no proof of any relation of ‘land- 
lord and tenant ever existing between Johnson and the Goernment. It 
may be mentioned in this connection that in the Privy Council case, it 
was the contention of the appellant that the land was held as Lakhiraj and 
no rent was every assessed upon or paid in respect of his land to the Gov- 
ernment. Relying on this Privy Council decision it is contended on behalf 
of the respondents that the appellant’s predecessors-in-interest were pro- 
prietors and hence the appellant is an intermediary within the meaning of 
the West Bengal Estates Acquisition Act and not a non-agricultural tenant. 
It has been already pointed out that the predecessors-in-interest of the 
appellant including his father held under one Krishna Kamini Chowdh- 
urani. It is, therefore, apparent that the appellant or his father could not 
be a proprietor but they were holding as tenants under a proprietor. In 
the revisiona]l record-of-rights the name of the appellant has not been 
recorded as a proprietor but as the holder of the superior interest liable to 
pay a sum of Rs. 16.20 as yearly rent. The respondent no. 4 has been 
recorded as possessor under the appellant. The word ‘possessor’ or its 
Bengali equivalent ‘Dakhalkar’ is recorded only in respeet of non-agricul- 
tural land. There is no dispute that the respondent no. 4 is a non-agric- 
ultural tenant. In the C.S. record-of-rights the names of the predecessors- 
in-interest of the appellant including the name of his father having been 
recorded as tenure-holders we must preceed on the basis that the appellant 
is a tenure-holder. But there is no evidence that the disputed land was 
ever used for agricultural purposes ; on the contrary there being positive 
evidence that the disputed land is being used for non-agricultural purposes 
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at least since 1931 and the appellant being a tenant liable to pay rent, he 
is a non-agricultural tenant. 


i 12. Itis, however, contended on behalf of the respondents that the 
appellant having only a rent reeeiving interest, he must be held to be an 
intermediary. It is true thata person having a rent receiving interest 
will be ordinarily an intermediary, but this theory does not apply to the 
case of a non-agricultural tenant. A non-agricultural tenant may create 
several grades of tenants under him and reduce his interest to that of 
rent-receiving interest. But because of his interest being a rent-receiving 
one, he will not fall under the definition of intermediary. In the 
case before the Supreme Court in (1) Shibsankar Nandy v. Prabartak 
Sangha and others referred to above, a similar contention was made be- 
fore the Supreme Court that the first respondent having merely the right 
to receive rent, it was an ‘intermediary’ within the meaning of the West 
Bengal Estates Acquisition Act and that the interests of such an inter- 
mediary vested in the State. The Supreme Court over-ruled the said 
contention and held that the first respondent being itself a non-agricul- 
e tural tenant in respect of the entire land including the land in dispute it 
did not fall within the definition of intermediary, and so it was impossible 
to say that its interests in the land in dispute vested in the State. So, 
merely because the appellant has only a right to receive rent, that will not 
make him an intermediary, as he is a non-agricultural tenant. 


13. It has been observed earlier that a tenure of land used for 
non-agricultural purposes cannot be conceived of under the Bengal 
Tenancy Act. Weare not inclined to consider why the names of the 
predecessors-in-interest of the appellant were recorded as tenure-holders 
in the C. S. record-of-rights when the user of the disputed land has been 
all through for non-agricultural purposes. Wedo not think that the 
said question is necessary to be considered. In our view, the question of 
vesting of one’s interest will depend on the provisions of the West Bengal 
Estates Acquisition Act read with the definition of some of the expres- 
sions as given in the Bengal Tenancy Act. In support of his contention 
that a tenure of non-agricultural land is also contemplated by the West 
Bengal Estates Acquisition Act, Mr. Raichowdhury has drawn our 
attention to the proviso to section 42(1). Section 42(1) is as follows :— 


`~ *42.—Intermediary liable to pay rent.—(1) Save as otherwise pro- 
vided in sub-section (2), when an intermediary is entitled to retain 
possession of any land under sub-section (1) of section 6, then except 
in cases of land retained under clause (h) or (i), and except in the 
cases referred to in the proviso to sub-section (2) of seetion 6, the 
Revenue Officer shall determine the rent payable in the prescribed 
manner and in accordance with the following principles, that is 
to say,— 
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(i) if the land be agricultural land, on the basis of the rate of 
rent paid by raiyats or other persons holding lands of similar descrip- 
tion and with similar advantages in the vicinity ; 


(ti) If the land be non-agricultural laid, at a rate which the 
Revenue Officer may deem fair and equitable having regard to the 
rent generally paid for non-agricultural lands of similar description 
and with similar advantages in the vicinity : 

or where such non-agricultural lands are not available in the 
vicinity or the rent generally paid for such non-agricultural lands 
cannot be readily ascertained, at such rate, not exceeding five per 
‘ centum of the net annual income from the land estimated in the pres- 
cribed manner, as the Revenue Officer may deem fair and equitable : 


Provided that in the case of an intermediary, who immediately 
‘before the date of vesting held any tenure comprising exclusively of 
non agricultural lands, he shall, subject to any law for the time being 
in force for assessment or re-assessment of rent, 


(a) pay the same rent as he was paying immediately ‘before the 
date of vesting if he retains all such lands ; 


(b) pay as rent an amount which shall bear the same proportion® 
to. the rent he was paying immediately before the date of vesting, as 
the area of the land retained by him bears to the area of all the lands 
which were comprised in the tenure, if he retains only part of such 
lands ; 


(c) pay no rent for the land retained by him if he held such land 
rent-free immediately before the date of vesting.” 


It is true that in the proviso a tenure comprising exclusively of non- 
agricultural lands is contemplated but there can be no doubt that such a 
tenure could not be created under the Bengal Tenancy Act. We do not 
think that by the proviso the creation of a tenure comprising exclusively 
of non-agricultural land has been recognised. But it seems to us that all 
that has been intended to mean by the proviso is that the tenure though 
initially created of agricultural lands was found to be comprised exclu- 
sively of non-agricultural lands on the date of vesting. Though the pro- 
viso refers to such a tenure-holder as an intermediary, yet it, does not affect 
his interest. He will pay the same rent as he was paying immediately 
before the date of vesting if he retains all such lands. or pay as rent an 
amouut which shall bear the same proportion to the rent he was paying 
immediately before the date of vesting, as the area Of the land retained 
by him bears to the area of all the lands which were comprised in the 
tenure if he retains only part of such lands, or pay no rent for the land 
retained by him if he held such land rent-free immediately before the date 
of vesting. The option to retain all his lands is with him. The legisla- 
ture has made an exception in his case by the proviso, and he has been 
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treated as a non-agricultural tenant in regard to his liability to pay rent. 
This also supports the view that if the lands are found to be non-agri- 
cultural on the date of vesting, the person who held such lands as a 
tenant would bea non-agricultural tenant. The intermediary referred 
to in the proviso holding non-agricultural lands has been treated differ- 
ently from an intermediary under clause (ii) of section 42(1) also holding 
non-agrieultural lands. The proviso, in our view, does not at all support 
the contention of the respondents ; on the other hand, it is quite con- 
sistent with the view holding the appellant to be a non-agricultural tenant 
of the disputed land. In these circumstances, we hold that the appellant 
is a non-agricultural tenant. No other point has been argued in this 
appeal. 

14. The appeal is allowed. The judgment of the learned Judge is 
set aside. Let a writ in the nature of Mandamus issue commanding the 
respondents not to realise rent from the respondent no. 4 who holds as a 
tenant under the appellant. Further let a Writ in the nature of Certiorari 
issue quasing the order of the State Government or its officers, directing 

e to treat the disputed land as vested land and to realise rent from the 
respondent no. 4 in respect thereof. The Rule is made absolute without 
any order as to costs. 


There will be no order as to costs in this appeal. 
Makharji, J.: I agree. 
P. R. 


END OF VOLUME ONE 
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the case would guide Arbitrator in making award—Composit award, 
whether illegal (State of West Bengal v. M/s. Skabco (P) Ltd.) ...678 

Arbitration Act (10 of 1940), Secs. 8(2), 16, 17, 30, &39—Application 
for remitting award for reconsideration by arbitrator and for inclusion of 
further claim—Order rejecting such application is order under sec. 16 
—Whether appeal lies against such order. (District Manager (South), 
Food Corpn. of India v. Kanailal Sikdar & Ors) ...660 

...Secs, 30, 31 & 33—Application for sitting aside award—Disputes 
referred to Arbitrator in general form—Whether Arbitrator can award 
interest pendentelite—Patent error appearing in award—Competency of 
arbitrator to correct such error even after publication of award—What 
type of error can be so corrected—Part of award unsustainable being made 
without jurisdiction—Award in its entirety, whether would be vitiated or 
not—Bad part of Award, if severable—Effeet thereof on entire award— 
Ratio decidendi of reported cases. (Union of India v. M. L. Dalmiya & 
Co. Ltd) 67 


oe ... Sec. 34—Stay of proceeding in suit— Suit for dissolution of 
partnership—Arbitration clause in partnership agreement—Defendent’s 
prayer for stay of suit— Allegation of fraud etc. in pleading—Court’s dis- 
cretion for stay in such matters—Court’s jurisdiction to try such suit is 
not fettered by existance of arbitration clause—Discretion of court, whe- 
ther the matter should be tried in court or not—Readiness and willingness 
to do all things for proper eonduct of arbitration—What is material time 
to show such readiness and willingness Partnership Act 1932, See. 44— 
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Recognition of absolute discretion, and not being conditioned by agree- 
ment of parties to the contrary—Interpretation. (Nitya Kumar Chatterjee 
v. Sukhendu Chandra) .. 149 
Assessment by Corporation of Calcutta of a business premises with 

Cold Storage— Method of estimating annual valuation when premises is not 
let out—Meaning of ‘not ordinarily let’—Calcutta Municipal Act, 1923, 
s. 127—Calcutta Municipal Act 1951, ss. 168(1), 168(3)—West Bengal _ 
Cold Storage (Lieensing and Regulation) Act, 1966--Delay when immate- 
rial—Alternative remedy not to be insisted upon, when taxing authority 
exceeds his jurisdiction. (Bangasri Ice & Cold Storage Ltd. & Anr. v. 
Corporation of Calcutta & Ors) ...522 
Banking Companies (Acquisition and Transfer of undertakings) Act 

(5 of 1970)— Employment under nationalised bank —Public employment 
—Status of such employee—Termination of Service of such employee 
—Principles of natural justice to be observed —Effect of Regulation, 
if framed. (United Commercial Bank & Anr. v. V. J. T. V.yas & Ors.) 
. 498 

Benga! Co-operative Societies Act (21 of 1940), See. 133A— Apnea. 
period of limitation for presentation of appeal—Whether time for 
obtaining certified copy of award will be excluded in computing 
period of limitation for filling appeal under Act —Applicabilty of Limita- 
tion Act by virtue of Sec. 29(2). (Nirmal Kumar Banerjee v. Panihati 
Co-operative Bank Ltd. & Ors.) .. 366 
Bengal Finance (Sales Tax) Act (VI of 1941), Secs. 4(2), 11(2), 20(3) 

& (4)—‘Sale’— Supply of stones collected from government property to 
P.W.D.—Whether there is any change of ownership—Whether notices for 
payment of tax and assessment of Sales tax legal. (Nepal Chandra Baner- 
jee v. Commercial Tax officer, Jalpaiguri and ors.) ...422 
Calcutta Improvement Act (Bengal Act 5 of 1911), Sec. 77(1)(b) & 
(2)—Scope of appeal under—Error of law or defect in procedure affecting 
merits of decision—Non-consideration of an essential piece of evidence, 
is a question of law. (State of West Bengal v. Nareridra Nath Banerjee) 
...506 

Calcutta Thika Tenancy Act (W.B. Act Ii of 1949),—Sec. 9—Aban- 
donment of holding—Transferability of interest of thika tenant in the 
holding—Right of assignee to resist application of landlord under 
sec. 9. (Chhagan Lall Daga & Ors. v. Sm. Tripti Das & Anr.) ..657 
— (Second Amendment) Act (29 of 1969), Secs. 3, 8 & 13— 

Grounds for eviction substituted —Ground for building and rebuilding no 
more available—Sec. 8 inserting Sec. 7A in parent Act—Power of 
Controller to set aside ejectment order previously made where possession 
had not been recorded— Whether section 7A is being controlled by sec. 
13—Limited retrospective operation of Amending Act—Pending procee- 
ding u/s. 5 & Appeal from order made therein—Independent right of 
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thika tenant under section 7A—Conditions precedent to be complied with 
for getting benefit of sec. 7A—Interpretation. (Ananta Lal Dutta v. Munt 
Ramdulari Kurnie) -104 
Calcatta University First Ordinances 1966— Ord. aiena 
taking over of management of college or institution—Satisfaction of 
Syndicate for taking steps under-- Enquiry, if always necessary— Exercise 
of powers for dissolving Governing Body and appointing Administrator 
—Directive for production of documents — Non-compliance of demand— 
Effect thereof. (Dr. Suniti Kumar Chattejee, National Professor & ors. 
v. University of Calcutta & ors) .- 546 
Central Civil Services ‘Classification; Control and Appeal) Rules, 
1965—Rule 10(2)(b)—Whether term “offence? includes offence under 
foreign law—Gencral Clauses Act- S. 3(38)—Private International Law— 
If Indian courts can enforce penal laws of foreign country. (Union of 
India & ors v. Susanta Kumar Mukherjee) f Z AT 


...(Femporary Service) Rules 1965 — Rule 5 (1), proviso 

26 ier of termiietion of service of temporary employee under— Substance 
of the order and not merely its form is to be looked into by Court to find 
out the foundation of the order and the motive behind the order — Whether 
the order is by way of punishment and whether it attracts Art. 31l(2) of 
Constitution of India. (Dasarathi Lal Sharma v. Union of India) 2273 
Central Excise Rules, 1944— Rules 10 & 10A—Applicability—Demand 

for payment of excise duty —Period of limitation—Whether demand 
beyond prescribed limitation is barred—Claim for concessional rate of 
duty Concession dependent upon ‘fulfilment of conditions indicated in 
Notification No. 24/65 read -with Notification no. 72/65—Legality of de- 
mand for payment of exercise duty—Whether notice of demand initiates 
legal proceeding under sec. 40(2) of Central Excise and Salt Act 1944— 
Interpretation. (Assistant Collector of Central Excise & Ors v. Khemc- 
hand Rajkumar) ee ; ... 316 
Cess Act (1880), — Cess --Assessment of — West Bengal Cess (Amend- 
ment) Act 1964—Sec. 4—‘‘Despatch’—Meaning of —Coal—Whether 
duty payable on—Interpretation. (Aluminium Corporation of India 
Ltd. v. Commissioner, Burdwan Division, Government of West Bengal & 
Ors) ea 89 
Citizenship — Whether liable to loose it by Visit to Paktistan—Extention 

of lease by one year does not amount to a fresh lease and is outside the 
West Bengal Premises Tenancy Act, 1956 by virtue of s. 3(1)(b) of the 
Act—Mesne profit, assessment, if justified. (Syed Ali Kaiser v: Mstt. 
Ayesha Begum) 2345 
Civil Proeedure Code (V of 1908), Or. 1, rule 10— Addition of party 


—Sub-tenant, whether a necessary party in ejectment suit against tenant— 
Circumstances under which sub-tenant may have independent right— 
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Appropriate proceeding for sub-tenant to assert his independent right— 
Interpretation. (Jagat Enterprises y. Anup Kumar Daw & Ors.) ..186 
Or. 6, r. 17— Anie of 

piaitit—-Prmeiples flowing ein cases decided—Limitation—3 years from 
date of knowledge—When stranger becomes necessary party in suit for 
partition. (Kanailal Das & Anr. v. Jiban Kanai Das & Ors.) ... 285 
Or. 7 rule 10—Return of plaint for presenta- 

tion io court in which the suit should have been instituted—Suit for evic- 
tion of tenant—Tenancy comprised of bare land surrounded by pucca 
boundary walle—Whether tenancy is to be governed by W. B. Premises 
Tenancy Act 1956 or Calcutta Thika Tenancy Act 1949—Whether boun- 
dary wall is structure—-Whether land with boundary wall is vacant land 
~—Interpretation. (Sri Sri Iswar Sridhar Jew, a Hindu deity v. Mohan Lal 
Kar.) 492 
tt Or. 20, r. 12°Deciee for 

posesion and for mesne profits—Scope— Clause (c)(iii)—‘3 years from 
decree’, meaning of. (Sibdas Gopalji Patel v. Ram Chandra Mookherjee). 
..618 

Or. 23— Withdrawal of suit 

appellate stage Toimia defect—Where fresh suit would be avoided by 
necessary amendment of plaint—Multiplicity of proceeding, if can be 
avoided— Harassment to other side—Permission to withdraw existing suit 
with liberty to institute fresh suit on same causes of action—Duty of’ court 
before granting such leave. (Indradeo Jadav v. Golam Ghaus & pe 
..309 

Or. 39 rule 2(3) & Sec. 151— 

Verified application complaining breach of injunction order—Preliminary 
enquiry made—Statement in application made falsely—Direction given to 
lodge complaint u/s. 195, Cr. P. Code. (Kali Sankar Chatterjee v. Sarat 
Chandra Dey & Anr.) ..649 
Or. 41, rule 27(1)— Scope of 

production of additional evidence at the appellate stage. (State of West 
Bengal & Ors. v. Narendra Narayan Das.) 374 
ve Pe See. 100—Finding of fact— 
Circumstances where court can go into facts. (Kanailal Mitra & Anr. v. 
Nitya Nanda Roy & Anr.) ...578 
—1973 (2 of 1974)—Offence under 467 I[PC—Proceeding 

started under old Code—Proceeding pending when new Code came into 
force— Question is whether the case is triable by Magistrate as under the 
new Code or triable by Sessions Court under old Code. (Ram Chandra 
Maity v. Sudhir Chadra Mondal & ors.) ...110 
— See. 378 (1). 24 & 2- Appeal by State—Maintainability— 

Leave u/s. 378(3)—Preliminary issue—Petition of appeal signed by Special 
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LR. & Ex-officio Secretary L.R. —Acting as ex-offieio Public Prosecutor 
in all cases before High Court in Appellate Side—Who can be the 
` Public Prosecutor as per sec. 24(1) --Whether provisions of sec. 24 
are mandatory—Whether Notification dated 11.10.74 is bad—Protection 
under maxim lex non cogitad in possibilia—Interpretaion of statutes. 
(Superintendent and Remembrancer of Legal Affairs, West Bengal v. 
Prafulla Majhi And Anr.) “ee ee An ..158 
- Secs. 107 & 111—Proceeding started without complying 
requirements under Sec. 111 — Notice to show cause incorporating require- 
ments under section 111—Both orders signed by Magistrate— Whether 
irregularity is cured—Both orders being on record, impugned orders are 
not illegal—Secs. 113, 114 &117 (3) (old Code) considered. (Bishnupada 
Jana v. Gurupada Manna & Ors. And Sm. Suprava Dutta & ors v. 
State & Ors) 209 
...(Act 5 of 1898)— Sec. 190(1}(b) — Cognizance of offence on police report 
~~ Difference in expressions ‘police report’ and ‘report in writing of suon 
facts made by an police officer-—W.B. Criminal Law Amendment (Special 
Courts) Act (21 of 1949), Sec. 5 Cognizance of offence by Special Court— 
«Interpretation. (Ram Gopal Kedia & Anr. v. The State.) 412 
- Sec, 522 (1)—Restoration of possession if such possession 

was take by force ete.—In absence of force etc, section is not attractend— 
Order for restoration of possession as made is unsustainable. —Principle 
of ‘interest of justice-— Whether application to maintain the order for resto- 
ration of possession can be made where there was wrongful dispossession. 
(Abdul! Salam v. State And Anr.) 624 
Company in liquidation— Whether income-tax dues would get prio- 

rity over ordinary creditors of company—Doctrine of priority of 
crown debts—Whether applicable in liquidation proceedings. (In re: 
Janak Ltd. (In Liqn) ..101 
Constitution (42 Amendment) Act, 1976—Art. 226,— Appointed 

day, 1.2.77—Effect on pending petitions—Abatement— Sec. 58 of Amend- 
ing Act —Alternative remedy available—-Effect thereof—Whether suit is 
alternative remedy—Procedure to be followed in disposing of pending 
matters —Maintainability of pending writ petitions. (Shri Probodh Chandra 
Roy v. Life Insurance Corporation of India & ors) .. 237 
se : --Art. 228A— Special provisions as to disposal of ques- 
tions relating to constitutional validity of State laws— Challenge to consti- 
tutionality of W.B. Estates Acquisition (Amendment) Act (22 of 1964)— 
Interpretation of expression ‘determine’—Judge to decide whether refe- 
rence under, is necessary—Entry 82 in Nineth Schedule of Constitution— 
Immunity from challenge—Additional ground as to why reference under is 
not necessary. (Karnani Finance Enterprise Ltd. v. State of West Bengal 
& ors.) Bee j .. 666 
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3 Arts. 368(4&5), 366 (4A), 226(1) & 131A(1)— Secs. 38 
& 58— Abani of pending Art. 226 proceedings—Appointed day 
(1.2.77)— Whether Secs. 55 can override Art. 226—Repugnancy between 
Sec. 58 and substituted Art. 226 -Whether constitutional validity of 1976 
Aet can be challenged—Reference of question of constitutional validity to 
Supreme Court in instance case, whether can be made—If made, effect 
thereof on pending proceeding—Interpretation. (Sanjit Kumar Sarkar v. 
Divisional Mechanical Engineer, N.E. Frontier Railway & ors.) ..257 


en kis ..Secs. 38 & 58(2)— oped erie Mantaina biiy of 
péiding writ application on and from 1.2.77. (Nepat Chandra Banerjee v. 
Commercial Tax Officer, Jalpaiguri & Ors ) 422 


oe ...Sec. 40--Amendments to old Art. 227—Whether 
prospective or retrospective in operation. (Union of India v. Ad-hoc 
Claims Commissioner & ors.) .. 456 


Sec. 40— Amendment of Art. 227—Whether retrospective 
in opetation—Rule obtained on application under Art. 227 before the said 
Amendment Act came into force—Whether Art. 227 as amended is 
applicable. (State of West Bengal v. Jyotsna Bhowmik & Ors. 437 

Constitution of India—Article 16— Equality of opportunity relating to _ 
appointments—Disclosure of report of police verification, when to be 
made and for what purpose—Principles of natural justice. (State of West 
Bengal & ors. v. Madan Mohan Bag) ... 554 


. Art. 31(1) & 265—Property— Infringement of property right, 
Cause title. (Nepal Chandra Banerjee v. Commercial Tax officer, Jalpaiguri 
and Ors.) ...422 


... Article 226—Jurisdiction under—Maintainability of writ 
petition—Existence of right and infringement thereof— Who can file peti- 
tion under—Person having subsisting right on date of petition—Person 
aggrieved. (12 & 16 I. C. Bose Road Tenants’ Association v. Collector 
of Howrah & Ors) ..634 

Article 226—Locus Standi—Determination of Executive 
order fos removal and demolition of structure erected on Government 
land—Allegation being that structure was constructed unlawfully and 
without authority— Person building on Government land without authority 
—Effect thereof— Whether removal and demolition of such structure can be 
effected by Executive fiat or appropriate legal actien is to be taken for 
such removal—Legislative sanction for executive acts, if necessary. 
(Arun Chandra Pakhira & ors v. State ef West Bengal & ors.) 41 

Article 226—Scope of —Locus standi of petitioner — Personal 
right of petitioner is to be infringed—Prejudice—Interpretation. (Ganesh 
Chandra Das v. Director of Rationing & ors.) ...60 


i Article 226—Writ jurisdictien—Scope and limits — Incom- 
petence of Writ Court to test correctness of facts and figures of surplus 
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dock workers or factual basis of assessment report of a competent 
authority, (Promode Ranjan Datta & ors. v. Union of India & ors) ...480 
= Art. 31l(2)—Sub-clause (e) of proviso to clause (2) of Art. 

3ll— Inexpedient to hold enquiry in the interest of the security of State— 
Satisfaction of the Governor—Advice of the Central Council of Ministers 
—Distinction between in the ‘interest of the security of State’ and ‘security 
of State’ — Effect of Proclamation of the President of India issued in exer- 
cise of powers conferred by Article 356—Dismissal of Police Officer from 
service. (State of Wist Bengal & Ors. v. Narendra Narayan Das) .. 374 
: Art. 359(1)—Presidential Order under—Order dated 27.6.75 
—Declaration— Suspension of right to move court for enforcement of 
rights under Art. 14,21&22 of Constitution and all proceedings pending 
in court for enforcement of such rights—Pcriod of suspension— Application 
for vacating interim injunction, whether should remain suspended — 
Meaning of expression “all proceeding” — Interpretation. (Union of 
India v. Builders’ Association of India & Ors) . 357 
Customs Act, 1962--S. I5(1){e) — Interpretation—“Substantial portion 

. of such good”—How to be determined. (Indian Steamship Company 
Limited v. The Additional Collector of Customs & Anr.) ...298 
Dock Workers (Regulation of Employment) Act (9 of 1948), Sec. 3 - 
Provision for framing Schemes for ensuring regular employment of dock 
workers—Calcutta Dock Workers (Regulation of Employment) Scheme 
1970—Registered Dock Workers—Caleutta Dock Labour Board — Regis- 
tration under Scheme—No relationship of Employer and Employee— 
Boards’s resolution for compulsory retirement of dock workers—Clause 
7(1.(f) of Scheme 1970—Power of Board to remove names of dock workers 
from Register—Exercise thereof— Clause 7\1)(a)—Provision for consulta- 
tion with Administrative Body for increase or decrease of number of dock 
workers—Clause 19—Fixation of numbers of registered dock workers on 
consultation with Administrative Body and sanction of Central Govern- 
ment—Clause 40(4)(b)—Obligations of dock workers—Inter-change from 
one group to another. (Promode Ranjan Datta and Ors. v. Union of 


India and Ors.) = .. 480 

Document - Alteration made in— Legal effect—Document bearing 
alterations, whether a void document. (Bijay Krishna Paramanya v. 
Kali Charan Mondal and Ors.) .. 142 


Drugs and Cosmetics Act (23 of 1940), Sec. 27.b}—Offence under--- 
Where such offence is triable - No court specified in the Act for trying such 
offence— Section 26(b) and Ist Schedule in part II of Code of Criminal 
Procedure would be attracied— Punishment for offence, Imprisonment 
for life— Jurisdictional issue—Refcrence under section 395(2) of Criminal 
Procedure Code 1973—Suo moto exercise of revisional powers for setting 
aside order transferring the case under scce. 228(1)(a) of 1973 Cede. 
(State of West Bengal v. Bijoy Kumar Chatterjee & Anr.) . 15 
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‘Emplopee” as defined in s. 2(9) of the Employees’ State Insurance 

Act after amendment in 1966 is exhaustive and covers employees who are 
working in the factory as well as employees in the registered office or head 
office who are engaged in types of work referred to in s. 2(9) of the Act— 
Section 38 is no impediment. (The India Jute Co. Ltd. v. The Regional 
Director, West Bengal Region, Employees’ State Insurance Corporation 
& Anr.) .. 442 
Employees’ State Insurance Act, (34 of 1948), Sec. 2(9)—Liability to 

pay Employees’ special contribution. (Sen Raleigh Ltd. v. Employees” 
State Insurance Corporation & Ors.) .. 305 
Foreign Shipping Company—Depreciation on ship- Instructions 
issued by the Central Board of Revenue under Rule 33 of the Income Tax 
Rules 1922 with regard to the allowance of depreciation — Whether valid— 
Whether such instructions binding on the Court- Method of computation 
of depreciation—Rule 8, Rule 33 of the Indian Income Tax Rules, Sec- 
tion 10(2)(vi) Indian Income Tax Aet, 1922. (Commissioner of Income 
Tax West Bengal-I, Calcutta v. Messrs, Wilh, Wilhelmsen, Calcutta) 
.. 601 

Forward exchange contract for sale of foreign currency—Non com- ° 
pliance of paragraph 3(ii) of section XXVIII of the Exchange Control 
Manual invelidates such contract—Thus contravenes s. 4(2) Repealed 
Foreign Exchange Regulations Act 1947—Adjudication proceedings under 
s. 23D of the Foreign Exchange Regulations Act (since repealed )— Ad- 
judication Proceedings and Appeal Rule 1974-—Remedy is by appeal before 
the Appellate Board. (United Commercial Bank v. Director Enforcement 
Directorate & Hindustan Motor v. Director Enforcement Directorate.) 
. ...292 

Full Beach Reference—Calcutta High Court Appellate Side Rules— 
Chapter VII—Reference of questions for determination of disputed points 
by Full Bench. (Gobinda Chandra Bhowmick alias Babla Bhowmick 
y. State of West Bengal.) . 519 
Income Tax Act, 1961— Income—Deductions—Interest on over-draft 
utilised for payment of Income Tax— Whether deductible. (Messrs. 
Waldies Limited v.. Commissioner of Income Tax, West Bengal-— III) 
155 

ee at —Sec. 153(1)(a)—Whether the order of the 
Commissioner under Section 263 directing the Income Tax Officer to levy 
interest under Section 139(1) can be passed on a date which fell beyond 
the time limit preseribed for completing the assessment— Whether the 
order made by the Income Tax Officer persuant to the direction of the 
Commissioner under Section 263 is barred by limitation— Whether there 
is any merger of the assessment order with the order ef the Commissioner 
—-S. 263, S. 153, S. 139 of the Income Tax Act. 1961. (B.C. Nawn & 
Bros. Pvt. Ltd. v. Commissioner of Income Tax, W. B-III, Calcutta.) .. 332 
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Section 33 —Whether the assessee is 
entitled to development rebate for the plant and machinery not exclusively 
used for the purpose ofthe assessce’s business. (Commissioner of I-Tax 
West Bengal-II, Calcutta v. M/s. J. Thomas & Co Pvt. Ltd.) ..393 

. —Surplus realised on the sale of the a and 
the rights shares— Whether assessable as business profit or profit from 
adventure in the nature of trade or ‘capital gains. (Commissioner of In- 
come Tax, West Bengal-III v. Messrs. Guest Keen & Nettlefold Ltd.) 

...230 

Industrial Disputes Act (14 of 1947), Sec. 2(j)—Industry— Calcutta 
Dock Labour Board functioning under Act 9 of 1948 and under Calcutta 
Dock Workers (Regulation of Employment) Seheme 1970, is not an 
industry—Secs, 25F & 25G have no application to matters prejudicially 
affecting dock workers registered and employed under Calcutta Dock 
Labour Board—Compulsory retirement is not retrenchment within the 
meaning of Industrial Disputes Act. (Promode Ranjan Datta & Ors. v. 
Union of India & Ors.) ...480 
Indian Evideace Act (1 of 1872), Sees. 35 & 65(c) — Admissibility of 
certified copy of registered document—Copy of entry in Assessment 
Register of Municipality—Whether admissible in evidence- Section 136 
of Bengal Municipal Act, 1932—What section prescribes. (Kanai Lal 
Mitra & Anr. v. Nitya Nanda Roy & Anr.) 578 


Indian Penal Code (45 of 1860), Secs. 96, 99 & 100—Right of private 
defence—Nature of right—Detached objectivity—Right subject to certain 
restrictions — Harm inflicted in self-defence should not be disproportionate 
to injury which is to be averted—Abuse of the right of private defence— 
Whether Prosecution is required to explain injuries—Effect thereof. (Shya- 
msher Biswas & Anr. v. The State. ) _ ..265 

Secs. 191, 193 & 199— Offences 
didec iredinis Nien rea—What constitutes such an offence—False 
statements in verified application Procedure for proving such an offence. 
(Kali Sankar Chatterjee v. Sarat Chandra Dey & Anr.) ..649 

ki (Act XLV of 1860), Secs. 448 & 453— House 
trespass and house breaking—Conviction under See 448 having been up- 
held—Conviction for lesser offence is not sustainable. (Abdul Salam v. 
State & Anr. - 624 

Indian Railway Act (9 of 1890,) Sec. 86—Provision for compulsory 
medical examination of injured person, whether mandatory. (Union of 
India v. Ad-hoc Claims Commissioner & Ors.) ...456 

Land Acquisition Act (1 of 1894), —See. 6 (1), proviso—Condition 
precedent to making declaration—Ingredients — Compensation to be paid 
out of some fund ¢ontrolled or managed by local authority—Entire compe- 
nsation to be paid by CMDA— Whether CMDA is a local authority ? 
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—Authority within meaning of Article 12 of Constitution— Validity of de- 
claration made under sec. 6(1)—-General Clauses Act, (10 of 1897), Sec. 3 
(31)—Definition of Loeal authority, (12&16 I.C. Bose Road Tenants’ 
Association v. Collector of Howrah & Ors,) .. 634 


... Sec, 23(1) & (2)—Injurious affection under clause ‘fourthly’ 
—Interpretation of clause ‘fourthly’—Determination of market value— 
Finding that a premises is comparable with acquired premises is not 
enough—Evidence is necessary that sale price of comparable premises 
represents correct market value—Principles laid down in English decisions, 
whether applicable in determining market value under Sec, 23(1)—Solatium 
—Interest, (State of West Bengal v. Narendra Nath Banerjee) .. 506 


Sec, 23 (2)—Solatium of 15%—No claim made in ree 
etane Soliu not awarded by Collector and Court below— Appeal to 
High Court against award made by District Judge on reference— Whether 
objection is to be filed for such claim—What appeal court would do ?— 
Duty of appellate court to give effect to statutory provisions. (State of 
West Bengal v. Dhanesh Bijoy Sahna & Ors) ...5740 


Limitation— Application under Sec. 18 of Land Acquisition Act, 

if barred—Service of notice under Sec. 12(2) and S. 45(2) and (3), 
whether proper and effective. (Nirmala Bala Sen v. Jatindra Nath Sen) 
... 550 

Limitation Act (36 of 1963), see, 29(2),—Scope of—Applicability 
Secs. 4 to 24 (inclusive) to special or local laws in the absence of express 
exclusion by the special or local law—Interpretation. (Nirmal Kumar 
Banerjee v. Panihati Co-operative Bank Ltd, & Ors) 366 


M. R. Distributership—Appointment for—Agreement in writing 
between appointee and authority concerned— Violation of cendition under 
Agreement—Search and seizure—Suspension of M. R. Distributorship— 
Natural justice—No opportunity to present aggrieved party’s case was 
afforded before making suspension order— Whether aggrieved party is enti- 
tled to such opportunity— Whether along with such suspension, Authority 
can suspend other licences of aggrieved party—Licence under West Bengal 
Wheat and Wheat Product (Licensing, Control and Prohibition of certain 
classes of Commercial Transactions) Order 1973— Sub clause (2) (proviso), 
clause (8) under—Suspension without affording opportunity—Validity of 
order of suspension of wheat licence— West Bengal Rice and Paddy (Licens- 
ing’ and Control) Order 1967—Clause 14(2)— Construction — Maintaina- 
bility of writ petition. (Jaskaran Singhi v. Sub-divisional Controller of 
Food & Supplies, Cooch Behar & Ors.) . .-.80 

Mines and Minerals (Regulation and Development) Act (67 of 1957) 
Sec. (e)—Minor minerals—Whether silt deposit on river bank by the 
river is minor mineral when used for manufacture of bricks— Whether it is 
a vested property ef State Government—Brick earth— Extraction of 
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such minor mineral is mining operation—Whether licence for removal of 
silt for manufacturing bricks is necessary. (Bipin Behari Mukherjee & 
Ors. v. State of West Bengal & Ors.) ...323 

Mohamedan Law—Oral gift of immovable property followed by 
delivery of possession—Title, whether passes to donee—Donee’s title, 
whether affected by subsequent order of vesting of the Custodian of Enemy 
properties. (Mozammal Hossain v. Union of India & Ors.) ...647 


“Other remedy” as used in Art. 226(3) of the Constitution of India— 
Constitution (Fortysecond Amendment) Act 1976, s. 58(1) and 58(2)— 
Constitution of India, Art. 136 considered—Writ petition, if maintainble. 
(Regent Estates Ltd. & Anr. v. Second Labour Court & Ors.) ... 401 


Partition Act (4 of 1893), Sec. 4—Order made under—Whether a 
decree—Certified copy of decree not filed with Memorandum of appeal— 
Appeal, whether competent—Three conditions to be fulfiled before. any 
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